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PREFACE 

TO   THE   THIRD   EDITION. 


The  call  for  a  third  edition  of  this  Trork  leaves  no  room  for 
doubt  that  it  has  been  foand  useful  to  the  profession,  and  will  hold 
ito  place  in  their  libraries  until  superseded  by  some  better  treatise 
on  the  subject. 

This  hae  led  me  to  increased  effort  to  make  the  book  more  ac- 
ceptable. It  has  been  revised  with  critical  care,  and  many  impei^ 
fections  of  style  and  arrangement  have  been  detected  and  removed, 
many  passages  rewritten,  and  a  new  chapter  —  the  thirty-fourth  — 
added. . 

The  more  than  ^ree  hundred  volumes  of  American  Reports, 
issued  since  the  publication  of  the  second  edition,  have  been  care- 
fully explored,  and  a  large-  amount  of  valuable  matter  gleaned 
from  them. 

Owing  to  the  printing  of  the  book  in  smaller  type  than  was 
previously  itsed,  the  number  of  its  pages  is  reduced ;  but  the  quan- 
tity of  matter  incorporated  in  the  text  and  notes  is  much  greater 
than  in  the  last  edition,  and  more  £ban  six  hundred  additional 
cases  are  cited. 

I  may  be  excused  for  mentioning,  as  evidence  of -the  value  of 
such  a  work  under  any  of  the  attachment  systems  of  this  country, 
that  this  book  has  been  cited  as  authority  by  the  Supreme  Court  of 
the  United  States,  and  by  the  courts  of  many  of  the  States,  in  their 
reported  dedaons ;  and  I  have  reason  to  believe  that  in  every  part 
of  the  ooontry  it  is  resorted  to  by  the  profession,  as  applicable, 
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generallj,  to  any  eystem  of  attachment  lav.    It  is  gratifTing  thus 
to  see  the  judgment  approved,  which  first  led  to  its  preparation. 

With  reapectful  and  cordial  acknowledgment  of  the  favor  with 
which  the  work  has  been  received,  I  submit  this  edition  to  the 
profession. 

St.  Louis,  August,  1SS6. 
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TO    THE   FIBST   EDITION. 


Thb  necesEiitj  for  a  work  on  the  lav  of  Suits  by  Attachment  in 
the  IJDited  States  occurred  to  me  early  in  my  professional  life ; 
but  I  sliared  the  then  prevalent  impressioa  of  the  Bar,  that  the  At- 
tachment Acts  of  the  several  States  were  so  dissimilar  as  to  baffle 
any  attempt  at  a  systematic  treatise  on  that  subject,  based  on  the 
jurisprudence  of  the  whole  country  and  adapted  for  general  use. 
Some  years  since,  however,  in  preparing  for  the  argument  of  a  ques- 
tion of  garnishment,  an  examination  of  the  Reports  and  leg^Iation 
of  a  majority  of  the  States  satisfied  me  —  and  all  subsequent  re- 
searches have  but  confirmed  the  opinion — that  the  diversity  iu 
the  statutes  constituted  in  reality  no  impediment  of  any  moment 
to  the  successful  preparation  of  such  a  treatise.  The  purpose  t* 
prepare  this  volume  was  then  formed,  and  has  been  prosecuted,  at 
irregular  intervals,  in  the  midst  of  other  and  more  pressing  avoca- 
tions, until  the  result  is  now  submitted  to  the  profession. 

The  value  of  the  proceeding  by  Attaclmient  is  everywhere  as- 
serted in  the  reported  opinions  of  our  higher  State  courts,  and  is 
universally  and  practically  illustrated  in  the  history  of  the  Colo- 
nial, Territorial,  and  State  legislation  of  this  country.  Among  the 
early  statutes  enacted,  have  always  been  those  authorizing  the  pre- 
liminary attachment  of  the  property  of  debtors ;  and  the  general 
tendency  has  been,  and  is,  to  enlarge  the  scope  and  increase  the 
efficiency  of  this  remedy.  Upon  these  grounds  alone  the  importance 
of  this  subject  might,  if  necessary,  be  amply  vindicated ;  but  on 
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that  point  no  doubt  has  at  anj  time  distorbed  the  prosecution  of 
m;'  task.  My  conTietion  is,  that  on  do  branch  of  the  lav  is  a  trea- 
tise more  needed  by  the  profession  in  this  country  than  on  this ; 
and  it  is  gratifying  to  know  that  such  is  the  general  opinion  of  my 
professional  brethren,  whererer  tlie  proposed  preparation  of  this 
work  has  been  known.  It  is  now  to  be  decided  whether  this  at- 
tempt to  supply  an  acknowledged  need  will  be  regarded  with  equal 
favor. 

The  materials  here  wrought  together  are  almost  wholly  Ameri- 
ctm.  Great  Britian,  the  founts  of,  and  exerciBing  continually  a 
marked  influence  over,  our  jurisprudence  generally,  coatributes  in 
this  department  comparatlrely  nothing.  In  that  country,  the  Bank- 
rupt law,  and  the  process  agtdnst  the  body,  l«aTe  little  room  or 
occasion  for  a  general  system  of  Attachment ;  while  the  limited 
proceeding  under  the  custom  of  London  gives  rise  to  few  cases 
which  find  their  way  into  the  courts  of  Westminster  Hall.  Here, 
however,  where  no  general  Bankrupt  law  exists,  and  imprisonment 
for  debt  is  to  a  great  extent  abolished,  it  is  widely  difTorent.  The 
universal  use  of  this  remedy  fills  our  Reports  with  cases  presenting 
every  variety  of  questions,  and  the  lapse  of  time  and  the  accumular 
tion  of  adjudications  seem  to  make  no  sensible  diminution  in  the 
fbinual  number  of  reported  cases,  nor  any  great  diSerence  in  their 
novelty  or  their  interest.  Hence  a  work  of  tiiis  description  reflects 
in  a  high  degree  a  legal  system  and  a  brauch  of  jurisprudence 
peculiarly  our  own  ;  and  I  confess  to  somewhat  of  satisfaction  at 
being  instrumental  in  presenting  to  the  Bar  of  the  United  States  a 
volume  which,  without  intentionally  slighting  what  is  to  be  found 
in  the  English  Reports  on  the  subject,  may  be  justly  claimed  to  be 
thorou^ly  American. 

My  effort  ha£  been  to  make  it  methodical,  perspicuous,  accurate, 
and  sufficiently  full.  Had  I  at  any  time  supposed  it  free  from  de- 
fects in  these  and  other  respects,  the  delusion  would  have  been 
effectually  dispelled  by  the  perusal  of  it  in  print,  as  the  sheets  (not 
read  by  me  in  the  proofs)  have  been  forwarded  to  me.    Many  de- 
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fecte  and  blemishes  will  no  doubt  be  perceived  by  others,  as  they 
have  been  b;  myself,  vhen  too  late  to  correct  them.  In  regard  to 
them  I  deprecate  neither  enlightened  criticism  nor  fair  censm^  ; . 
but  yet  my  trust  is  tha£  they  will  not  be  regarded  as  materially 
impairing  the  value  of  the  work,  and  that  this  essay  toward  dis- 
charging, in  part,  my  debt  to  the  profession  of  my  ^oice,  by  light 
ening  the  labors  of  my  compatriots  in  its  ranks,  may  be  found  a 
iiseful  aid,  and  may  meet  with  an  indulgent,  if  not  a  cordiaJ  re- 
ception. 

It  were  improper  to  close  these  brief  prefatory  remarks  witliout 
an  acknowle^ment  of  my  obligations  to  the  treatise  of  L.  S. 
Cdshino,  Esq.,ontiie  Trustee  Process  of  Massachusetts  and  Maine, 
for  the  general  features  of  the  plan  of  arrangement  of  that  portion 
of  these  pages  relating  to  Garnishment  and  Garnishees. 

CHARLES  D.  DBAEK 
St.  Lodis,  Miafioimi,  July  1,  ISS4. 
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NOTE. 

Au.  the  references  in  the  T»ble  of  Contents,  Ljdex  to  Cases  rated,  and  Gen- 
eral Index,  are  to  the  Sectwu. 

Hie  ntunber  of  the  Ia«t  secdoo  on  each  page  13  placed  at  the  topj  that  c£  tite 
page,  at  the  bottom,  in  brackets. 
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Busbee'B  Reporta ;  North  Carolina ;  1  vol. ;  1892-1S53. 
Biubee'a  Equity  Reports ;  North  Carolina ;  1  voL ;  1802-1863. 

Caines's  Cuea ;  New  Yoric ;  2  vds.  in  1 ;  1804-1809. 

Cainea's  Reports;  New  York;  STob.;  180S-1805. 

Caliromia  R«porta ;  30  vols.;  18I>0-1862. 

Call's  Reports;  Virginia;  6  vols.;  1797-1825. 

Carolina  Law  Repository ;  North  Carolina;  2  vols. ;  181S-1B16. 

Chandler's  Reports  ;  Wisconsin  ;  4  vols. ;  1S49-1852. 

Charlton's  (T.  U.  P.)  Reporto;  Georgia;  1  vol.;  1806-1810. 

Charlton's  (R.  M.)  Reports;  Georgia;  1  vol.;  iaU-1837. 

Chevee's  (Law  and  Equity)  Reporta ;  South  Carolina ;  2  vob.  in  1 ;  18S9-1840. 

Chipman's  (N.)  Reporta;  Vermont;  I  vol.;  If89-1791. 

Chipman's  (D.)  Reports;  Vermont;  2  vols. ;  1789-1826. 

Clarke's  Chanceiy  Reporta ;  New  Yoz^ ;  1  vol. ;  183S-1841. 

Code  Reporter;  Kew  York;  S  vols.;  1348-1840. 

Code  Reports ;  New  York  ;  1  vol. ;  1851-J856. 

Coleman's  Cases ;  New  York ;  1  vol. ;  1794-1800. 

*Coleman  &  Gaines's  Cases ;  New  York ;  1  vol. ;  1 794-1805. 

ComsCock's  Reports  ;  New  York  ;  4  vols. ;  1847-1851. 

Conference  Reports  ;  North  Carolina ;  1  vol. ;  1800-1804. 

Cwindcticut  Reports ;  31  vols. ;  1814-1863. 

tConatitutional  Court  Reports,  by  Treadway;  South  Cardina;  8  vob.;  181*- 

1816. 
tConstitutional  Court  Reports,  by  Milb ;  South  Carolina ;  2  vols. ;  1817-1818. 
Cooke's  Reports;  Tennessee;  t  voL;  1811-1814. 
Cowen's  Reports ;  NewYork;  9  vols. ;  1823-1829. 
Code's  Reports ;  New  Jersey;  1  vol.;  1790-1 79S. 

Crabbe's  Ruflorts ;  U.  S.  Eastern  Dist.  of  Tennsylvania ;  1  voL;  1836-1846. 
Cranch's  Reports ;  U.  S.  Supreme  CouH ;  9  vols, ;  1800-1815. 
Cranch's  Cinuit  Court  Reports ;  U.  S.  Cirauit  Court  of  INstrict  of  Columbia ;  6 

vols.;  1801-1841. 
Curtia's  Reports ;  U.  S.  Ist  Circuit ;  2  vols. ;  1851-1866. 
Cuahing's  Reporta ;  Massachusetts;  12  vols.;  1848-1853. 

iJollas's  Reports;  U.  S.  Supreme  Court,  and  Pennsylvania;  4  vohi.;  1754-1806. 

Dana's  Reports ;  Kentucky;  9  vols. ;  18S3-I840. 

Daveis'B  Reports ;  U.  S.  Dist.  of  Maine ;  1  vol. ;  1839-1849. 

Day's  Reporta;  Connecticut;  5  vols.;  1802-1813. 

Denio's  Reports  |  New  York  ;  fi  vols. ;  1845-1848. 

Dessauaaurc's  Chancery  Reports;  South  Carolina;  4  vob.;  1784-I81T. 

Devereux'a  Reporta ;  North  Carolina ;  4  vob. ;  1826-1834. 

■  This  is  ■  reprint  of  Calaman's  Cfiwi  entire.  wiUi  ndditioiral  catst  reported  tij  Cslnes. 
t  Nd  Reporter's  nnme  given :  gene'Tlly  oittrl  by  the  tinme  of  the  publinher,  Treadway. 
t  Ko  Heporxer's  nsme  gjTen:  generally  cited  by  the  mime  of  the  publisher,  HUto. 
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Dererenx's  Equity  Reports :  North  Csrdina;  2  vok. ;  183B-1884. 

Devereux  &  Battle'i  Reports ;  North  Carolina ;  4  vols,  in  S ;  18S4-1839. 

DeTereux  &  Battle's  Equity  Reports ;  North  Carolinft ;  2  Toll. ;  1634-1840. 

Donglara's  Beporte ;  Michigan;  2  Tola;  1843-1847. 

Pndley'B  Beports  ;  Georgia;  1  vol.;  1881-1833, 

Dudley's  Seporia ;  Sout^  Carolina ;  1  «oL  ;  1837-1838. 

Dudley's  Equity  Reports ;  South  Carolina ;  I  toI  ;  1837-1838. 

Duer's  Reports ;  New  York ;  6  vols. ;  1852-1866. 

Dulcher's  Reports ;  New  Jerse.y ;  2  vols. ;  1855-1857. 

Duvall'B  Reports;  Kentucky;  ItoL;  1863-1864. 

Edwards'*  Chancery  Reports ;  New  Tork ;  4  Tola..;  1881-1850. 

Fbrida  Reports ;  8  vols.;  1846-1859. 

Foster^  Reports ;  New  Hampshire ;  1 1  vols. ;  185Q-18P5.    Should  be  vols.  21-S1 

of  New  Hampshire  Reports. 
Freeman's  Reports ;  Missi^ippi ;  1  toL  ;  1839-1848. 

Gallison's  Reports;  U.  S.  let  Circmt;  ^  vols.;  1813-1815. 

Geoi^aDecisioDs;  1  vol.;  1842-1843. 

Georgia  Reports;  29  vols. ;  1846-1860. 

Gill's  Reports ;  Maryland;  9to1b.;  1843-18SI. 

Gill  &  Johneoa's  Reporta ;  Maryland;  10  vds.;  182&-1843. 

Gilman's  Reports ;  are  vola.  S-10  of  Illinois  Reports. 

Gilmer's  Reports;  Virginia;  1  vol.;  1820-1821. 

Gilpin's  Reports ;  U.  S.  East  Dist.  of  Peunsylvania ;  I  vol. ;  1828-183S. 

Gl«nt's  Reports  ;  Pennsylvania  ;  S  vols. ;  1852-18e3. 

Grattan's  Reports ;  Virginia;  15  vob. ;  1844-1860. 

Gray's  Reports ;  Massachusetts;  14  vols. ;  1854-1860. 

Green's  Reports ;  New  Jersey ;  8  vols. ;  IS31-18S6. 

Green's  Chancery  Reports;  New  Jersey;  3  vols.;  1838-1846.         ' 

Greene's  (G.)  Reports;  Iowa;  S  vols.;  1847-1863. 

Hall's  Reports ;  New  York ;  2  vols. ;  1828-1829. 
Hakted's  Reports;  New  Jetsey;  7vols.;  1821-1831. 
Hukted's  Chancery  Reports ;  New  Jersey ;  1  vols. ;  1843-1863, 
Handy'a  Reports ;  Ohio;  2Tola;  1854-1866. 
Hardin's  Reports ;  Kentucky;  1  vol.;  1805-1808. 
Harrington's  Reports ;  Delaware;  6  vols.;  1832-1856. 
Harringtijn's  Chancery  Reports ;  Michigan ;  1  vol.;  1838-1642. 
Harris  &  Gill's  Reports ;  Maryland^  Svols.;  1826-1829. 
Harris  &  Johnson's  Reports ;  Maryland ;  7  vols. ;  1800-1828. 
Harris  &McHenry'B  Reports;  Maryland;  1  vols.;  170O-17S9. 
Harrison's  Reports;  New  Jersey;  4  vols.;  1837-1842. 
Hnrper'sReporte;  South  Carolina;  1vol.;  1823-1824. 
Harper's  Eqiuty  Reports;  South  Carolina;  1  vol.;  1884. 
Hawks's Reports ;  North  Carolina;  4  vols.;  1820-1826. 
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Haywood'i Beporii ;  North  Carolina ;  Srok;  IZBS-ISM. 

nay  wood's  Keporis ;  Tenneatee;  Srds.;  1S16-181S. 

Head'a  Beports ;  Tennenee;  StoIs.;  1858-1860. 

Hempttead'B  Beporta ;  Ai^nsas ;  U.  S.  Circmt  &  Distzict  of  Arkuuai ;  1  toL  ; 

1820-1  sse. 

Hening  k  Munford's  Beporte ;  Yirgiaia ;  4  vols. ;  1806-1809. 

Hill's  Beporta ;  New  York ;  7  vols. ;  1S41~I849. 

HiU'a  Reporte;  South  Carolina;  S  yob.;  1SS3-1S37. 

Hill's  Chancery  Report) ;  South  Carolina ;  !  toIs.  ;  1838. 

Hilton's  Reports ;  New  York ;  3  toIi.  ;  18S5-1859. 

HoSinan's  Reports ;  New  York ;  1  vol. ;  18S9-1840. 

Hopkins's  Reports ;  New  York;  1  toI.  ;  1SE3-18S6. 

Hopkinson's  Admiralty  Cases ;  Pennsylrania ;  1  vol. ;  1T8S-I78S. 

Howard's  Reports ;  U.  S.  Supreme  Coort;  !4to1b.;  184S-1S60. 

Howard's  Reports  1  Hisnssippi;  TtoIi.;  18S4-1S4S. 

Howard's  Practice  Reports ;  New  York ;  29  vols. ;  1844-18SS.  * 

Hughes's  Reports ;  Kentucky ;  1  vol. ;   1 78B-1801. 

Humphrey's  Reports ;  Tennessee ;  11  vols. ;  I83S-1861. 

njioois  Reports;    33  vols.;    1819-1857;   embracing   Breese's  Reporia,    1  toI; 

Scammon'a  Reports,  4  vols. ;  Gilman's  Repwta,  0  fob. ;  and  twenty-diree  Tola. 

■tyled  Blinois  Reports. 
Indiana  Beports ;  24  vols.;  1848-1885. 
Iowa  Reports;  16  vols. ;  1895-1864. 
Ii«ideU'B  Reports;  North  Carolina ;  13  vols.;  1840-1858. 
Iredell's  Equity  Beports ;  North  Carcdina ;  8  vols. ;  1S40-185S. 

Jefferson's  Beporta ;  Virginia;  1  vol.;  1790-1740;  1768-1773. 
Johnson's  Cases ;  New  York;  3  vols.;  1 799-1808. 
Johnson's  Beports ;  New  York;  20  vols.;  1806-1823. 
Johnson's  CKancery  Reports ;  New  York ;  7  vols. ;  1814-183S. 
Jones's  Beporta;  North  Carolina;  fivob.;  1853-1859. 
Jones's  Equity  Reports;  North  Carolina;  4  vols.;  1853-18S0. 

Kentucky  Decinons ;  1  vol. ;  1801-1805. 
Eeraan's  Reports ;  New  York;  4vols.;  1864-18S7. 
Eirby's  Reports;  Connecticut;  Ivol.;  1786-1788. 

Lalor'B  Reports;  New  York;  1  vol.;  1842-1S44. 
Leigh's  Reports ;  Virginia;  13voIa.;  I829-IS41. 
Littell's  Reports ;  Kentucky;  5  vols. ;  1822-1834. 
Littell's  Select  Casea ;  Kentucky ;  1  vol ;  1795-1831. 
Louiuana  Reports ;  19  vols. ;  1830-1841. 
Louiaana  Annual  Reports ;  15  vols.;  1846-1860. 

McAllister's  Reports;  U.  S.  Circuit  for  California;  1  vol;  1856-1859. 
McCarter's  Reports ;  NcwJeney;  1  vol.;  1861-1863. 
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HoCord'*  Beporb ;  South  CaTolina;  Ivals.;  1S20-1SS3. 

MoCord'a  Cbuicer]'  Beporti ;  South  Carolina ;  2  yOa. ;  182S-1827. 

McLean's  Reportt;  Tt.  S.  7th  (Sreuit;  S  vols.;  1829-1854. 

McMnllan's  Beporifl ;  Sondi  Candina;  2Tolt.;  1S3S-1S12. 

McMolIaii's  Equity  Beportaj  South  Caroluta;  1  toL  ;  1840-181S. 

Usine  BeportH ;  SO  Toia. ;  1820-1862. 

llanhaU'B  (A.  K.)  Beports ;  Kentnckj ;  3  Tola. ;  181 T-1821. 

Manhall'i  (J.  J.)  Beporb ;  Eentnckj ;  7  Tola. ;  1829-1882. 

Msrtin'i  Beports ;  North  Carolina;  2  vola. ;  1790-1796. 

Uartin'a  Report*;  Louinana;  12  Tola.;  1803-1823. 

Hartut**  Beports ;  New  Serial ;  Louiriona ;  8  vola. ;  182S-18S0. 

iSaitin  8f  Yeiger'i  Beporta ;  Tenneasee;  1  voL;  182&-1828. 

Uarjrland  Reports;  20  toIb.  1851-1863. 

Maryland  Chancery  Seporta;  4  Tola.;  I847-18G4. 

Maaon'a  Beporta;  U.  &  1st  Circuit ;  0  Tola. ;  1818-1880. 

Massocliiuettg  Beporta ;  ITvok.;  1804-1822. 

Meigi's  Beports ;  Tenneeaee;  ItoI.;  1838-1889. 

MetcalTs  Beporta ;  UBnachuaetta ;  13  vola;  1840-1847. 

Metcalfe's  Beporta ;  Keatuckj ;  4  toIs.  ;  1858-1868. 

Michigan  Beporta ;  13to1b.;  1S47-18GS. 

UiWt  Beporta ;  Fen^lTuiia ;  2  Tola. ;  183S-1840. 

Miuneaota  Beporta;  9  Tola. ;  1851-1864. 

Ifinor'a BepMla ;  Alabama;  ItoL;  1820-1826. 

MiMsaippi  Beporta ;  toIs.  23-37;  1850-1859. 

Miaaouri  Beporb;  36  toIs.;  1821-1865. 

"Monroe's  Beports ;  Sentncky  ;  7  toIs.  ;  1824-1828. 

Monroe's  (B.)  Beporb;  Kentucky;  18  toIs.;  1840-1867. 

Morris's  Beporb ;  Iowa ;  1  toI.  ;  18S9-1S4G. 

MunJbrd'B  Beporta ;  Yirgima ;  6  vols. ;  1810-1820. 

Morpbey's  Beporb;  North  Carolina;  3  -rob.;  1804-1819. 

tNew  Hampshire  Beporti ;  Tob.  1-SO,  1816-1849 ;  Tola.  32-44, 1855-186S. 

New  York  Beporb ;  Tola.  15-32;  1857-1869. 

North  Carolina  fma  Beporta ;  1  toI.  ;  1816-1818. 

NoU  &  McCord'a  Beporta ;  South  Carolina ;  StoIs.;  1817-1830. 

OUo  Beporb;  80 Tola.;  lSSl-1851. 

Ohio  State  Beporta ;  IGvols.;  1852-1864. 

Olcott's  Beporb ;  TJ.  8.  Southern  Disb  of  New  Toil  j  1  toL  1848-1850. 

Puge's  Chaaceiy  BepMb ;  New  York;  11  Tola. ;  1828-1845. 

*  Tba  autt  reported  In  3  Honme,  bsEng  Uioh  dsctdvd  hj  the  "  New  Conrt,"  —  ■  judlelal 
tritnuul  which  wis  deolared  to  bo  oucoiutitatlDiiBl,  —  an  uot  roglrdsd  M  MithorllT  In  Een- 

t  Tb*  hUta*  In  th«  nQTnbaHng  ot  lbs  Now  Hampshire  RapoTt*  Is  ea&Md  b^  the  pnbUo>tloa 
of  elertD  TolomM  of  the  Reports  of  tfa&t  State  under  the  title  of  "Foeter*!  Reports") 
wfaloh  should  be  Toll.  31-Sl  of  Neir  Heitipsfalre  Reportji:  and  they  are  aow  It^nently  cited 
in  that  Stale  onder  tlie  letter  title,  with  the  TOlnme  number  they  would  hare  bed,  if  they 
lud  been  published  by  that  nune  iu  regular  serial. 
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Paine'i  Reports ;  U.  S.  Sd  Circuit ;  2  rob. ;  1810-1S40. 

Fadcer't  Criminal  Beporta ;  New  York ;  5  toU.  ;  ISSS-ISSO. 

Fanoiis'8  Select  Equity  Cases;  Feniuflvama ;  2  toIb.;  lS4l-1850i 

Psttonjr.,  &  ^ath'a  Reports;  Virgiiua ;  2  vok. ;  18fit>-18fi7. 

Feck-B  ReportH ;  Tennessee ;  1  vol ;  1822-1821. 

Pennington's  BeportH ;  New  JerBejr ;  2  vols,  in  1 ;  180A-1618. 

FeunsylTuiia  State  Beports;  *9  vds.;  18i*-188S. 

FeDFOse  &  Watta's  Reports ;  PennsjlTaniA ;  8  vols.;  1829-1832. 

Peters'B  Reports ;  U.  S.  Supreme  Court;  16  vols.;  1828-1842. 

Fetets's  Circuit  Comi;  Reports ;  0-  S.  3d  Circuit ;  1  vol. ;  1808-1818. 

Peten's  Adnuralty  Decisions ;  U.  S.  DisL  of  PeniujlvaiiiA ;  3  vols. ;  1T92-1S0I. 

Pickering's  Eteports;  Manachosetts ;  24  vols.;  1822-1840. 

Porter's  Reports ;  Alabama ;  9  vols. ;  1834-1839. 

Quincj's  Reports ;  Masucliusetia ;  I  voL;  1T61-1TT9. 

Randolph's  Reports  ;  Yirgiaia;  Svds.;  1821-1828. 

Rawle's  Reports j  Pennsylvania;  Gvols.;  1828-1886. 

Red6eld'e  Reports;  New  York;  1  vol, ;  18S7-186S. 

Rhode  Island  Reports ;  7  vols.;  1828-1663. 

Rice's  Reports ;  Soutli  Carolina;  1vol.;  1888-1839. 

Rice's  Chancery  Reports ;  Sonth  Carolina ;  1  vol ;  1838-1639. 

lUchardsou's  Reports;   South  Carolina;   12  vols.;  vols.  1-4,  1844-1847;  joia, 

S-12,  1890-1860.   , 
Richardson's  Equity  Reports;   South  Carolinft;   10  vols.;  vols.  1  and  S,  1844- 

1846  ;  vols.  3-10,  1850-1859. 
Kley'B  Reports;  South  Carolina;  1  vol.;  1836-1837. 
Riley's  Chancery  Reports ;  South  Carolina;  1vol.;  1836-1837. 
Robinson's  Reports  ;  Louisiana  ;  IS  vols. ;  1841-1848. 
Robinson's  Reports;  Virginia;  2  vols.;  1842-1844. 
Rt^en's  City  Hall  Recorder ;  New  York;  6  vols.;  1616-1621. 
Root's  Reports ;  Connecticut;  2  vols.;  1789-17SS. 

Sandfbrd's  Superior  Court  Reports ;  New  York ;  6  vols. ;  1847-1853. 

Sandford's  Chancery  Beports ;  New  York ;  4  vols. ;  1843-1847." 

Saxton's  Reports ;  New  Jersey ;  1  vol. ;  1830-1832. 

Scammon's  Beports ;  4  vols. ;  are  vols.  2-6  of  nUnois  Reports. 

Selden's  Reports ;  New  York;  fi  vols. ;  1861-1894. 

Sergeant  &  Bawle's  Reports ;  Pennsylvania;  17to1e.;  1818-1829. 

Smedea  &  Marshall's  Reports ;  Mls^saippi ;  14  vols. ;  1843-1850. 

Smedcs  &  Marahall's  Chancery  Reports ;  Mivissippi ;  1  roL ;  1840-1843. 

•Smith's  Beports ;  Indiana ;  1  vol. ;  1848-a849. 

Smith's  (E  D.)  Reports ;  New  York ;  4  vols. ;  1850-1658. 

Sneed's  Reports;  Tennessee;  9to1b.;  1858-1858. 

Southard's  Beports;  Nfcw  Jersey;  2voU.;  1816-1820. 

Soeers'a  Reports;  South  Carolina;  2  vols.;  1843-1844. 

*  Tba  CUM  contained  in  thi>  Tolnme  an  ngalarly  reported  In  1  Indiana  Sspora. 
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Speen's  Equty  Iteports ;  Soittli  Carolinft ;  1  vol ;  I842-1M4. 
Spencer's  Reports ;  NewJene;;  Ivol.;  lS42-ie4&. 

Sprague'B  Deciwona ;  TJ.  3.  Dirt,  of  Masaachusetts ;  1  vol. ;  1841-1881. 
Stewart's  Reports  ;  Alabama;  StoIs.;  I827-IS31. 
Stewart  &  Porter's  Eeports ;  Alabanm;  Svola.;  1831-1834. 
Stockton's  Reports ;  New  Jersey;  3to1s.;  lSd2-1896. 
Story's  Reports ;  U.  S.  1st  Circuit ;  3  vols. ;  1839-1845. 
Strobhart's  Reports ;  South  Carolina ;  5  vols. ;  1846-1860. 
Strobbart's  Equity  Reports;  South  Carolina;  4  vols.;  1846-18110. 
Sumner's  Reports ;  U-  S.  1st  Circuit ;  3  vols. ;  1830-1839. 
Swan^  Reports ;  Tennessee ;  2  vols. ;  1891-1853. 

Tappan'i  Reports;  Ohio;  1  to!.;  1816-1819. 

Taylor's  Reports;   NortJi  Carolina;   Sroli.;   voL  1,  1798-1802;   toL  S,  I81C- 

1818.  ' 

Tennesee  Reports ;  2  toIs.  ;  1791-1816. 
Texas  Reports;  24  vols.;  1846-1860. 
Thachei's  Criminal  Cases;  I  toI.;  1823-1848. 
lyier's  Reports;  Vermont;  2to1s.;  1600-1803. 

Van  Ness's  Prize  Cases ;  tJ.  S.  IHst  of  New  York ;  1  voL ;  18U. 
Vermont  Reports ;  86  vols. ;  1826-1864. 
Virginia  Cases;  2vols.;  1789-1826. 

Walker's  Reports ;  Msassippi;  1  voL;  1818-1832. 

Walker's  Chancery  Reports ;  Michigan ;  1  yol. ;  1842-184S. 

Wallace's  Reports;  U.  S.  3d  Circuit;  1  toI.;  1801. 

Wallace's  Reports ;  U.  S.  Supreme  Court ;  2  toIs.  ;  1868-1864. 

Wallace,  Jr.'s,  Reports  ;  U.  S.  Sd  Circuit ;  2  voIb.  ;  1842-1858. 

Ware's  Reports  ;  U.  S.  Dist.  of  Maine  ;  1  vol.  ;  1822-1855. 

Washington's  Reports ;  Virginia;  Svols.;  1790-1796, 

Washington's  Circuit  Court  Reports;  U.  S.  8d  Circuit;  4  t(^  ;  180S-1837, 

Watts's  Reports ;  PeDDsylTania ;  lOvols.;  1882-1840. 

Watts  &  Sei^eant's  Reports;  Pennsylvania  ;  9  vols. ;  IS41-1S44. 

Wendell's  Reports ;  New  York ;  26  vols. ;  1828-1841, 
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CHAPTER  I. 

OBIOIN,  NATURE,  AND   OBJECTS  OF  THE  BEUEDT  BT  ATTACHUENT. 

§  1.  The  preliminary  attachment  of  a  debtor's  property,  for  the 
eventual  satisfaction  of  tlie  demand  of  a  creditor,  is  unquestion- 
ably a  proceeding  of  great  antiquity.  Wlietlier  the  statement  of 
Mr.  Locke,  in  liis  Treatise  on  tlie  Lav  of  Foreign  Attachment  in 
the  Lord  Mayor's  Court  of  London,  ascribing  its  origin  to  the  Eo- 
mau  law,  be  capable  of  exact  verification,  need  not  now  detain  us.^ 
It  is  sufficient  for  the  present  purpose,  that,. so  far  as  its  use  in  the 
United  States  is  concerned,  we  have  no  diOiculty  in  finding  its 
origin  in  the  custom  of  Foreign  Attacliraent  of  London,  which  is 
agreed  by  all  authorities  to  liave  a  very  ancient  existence.  This, 
with  other  customs  of  that  city,  has,  from  time  to  time,  been  conr 
firmed  by  Royal  Oiarters  and  Acts  of  Parliament,  and  is  declared 
"  never  to  become  obsolete  by  non-user  or  abuser."  It  is  a  singu- 
lar incident  of  those  customs,  that  "  they  may  be  and  are  certified 
and  are  recorded  by  word  of  mouth  ;  and  it  is  directed  that  the 
mayor  and  aldermen  of  the  city,  and  their  successors,  do  declare 
by  the  Recorder  whether  the  things  under  dispute  be  a  custom  or 
not,  before  any  of  the  King's  justices,  without  inquest  by  jury, 
even  though  the  citizens  themselves  be  parties  to  the  matter  at 
issue  ;  and  being  once  recorded,  they  are  afterwards  judicially  no- 

'  The  following  pMsago  in  Adaraa'a  Roman  Antiquities,  by  VTiljon,  p.  194,  is  prob- 
abl}  that  to  which  Mr.  Locke  refen,  as  sustaining  his  position:  "It  was  nnlawful  to 
force  eny  person  to  court  from  his  own  house,  because  a  mui'a  house  was  esteemed  his 
sauctnstj  [latisiimam  re/agium  d  rectptamlum).  But  if  any  lurked  at  home  to  elude  a 
prosecution  {li  fiaudatiomt  cauta  hlitara,  Cic.  Quint.  19),  he  was  summoned  (nvcotofur) 
three  times,  with  an  inCerrn]  of  ten  days  between  each  summoni,  by  the  voice  of  a  her- 
ald, or  by  letters,  or  by  tbe  edict  of  the  prstor ;  and  if  he  still  'lid  not  appear  (m  tM* 
tiaatt),  tbe  prosecutor  was  pat  in  possessioD  of  his  eflects-" 

1  [1] 
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ticed." '  We  accordingly  find  tlie  custom  of  Foreign  Attachment 
certified  by  Starkey,  Recorder  of  Jjondon,  as  early  as  22  Edward 
ly.  to  be :  "  That  if  a  plaint.be  affirmed  in  London,  before,  &c., 
against  any  person,  and  it  be  returned  nihil,  if  the  plaintiff  Till 
eurniisc  tliat  anotlicr  person  within  the  city  is  a  debtor  to  the  de- 
fendant in  any  sum,  he  shall  have  garnishment  against  him,  to 
warn  him  to  come  in  and  answer  whether  he  be  indebted  in  tlie 
manner  alleged  by  tlie  otlicr ;  and  if  he  comes  and  does  not  deny 
the  debt,  it  siiall  be  attached  in  his  hands,  and  after  four  defaults 
recorded  on  tlie  part  of  the  defendant,  Buch  person  shall  find  new 
surety  to  the  plaintiff  for  the  said  debt ;  and  judgmont  shall  be 
that  the  plaintiff  shall  have  judgment  against  him,  and  that  he 
shall  be  quit  against  the  other,  a^r  execution  sued  out  by  the 
pltuntiff." 

§  2.  The  custom  thus  set  forth,  was,  it  is  believed,  first  treated 
of  in  an  orderly  manner  by  Mr.  Boliun,  in  a  worlc  entitled  "  Privi- 
legia  Londini :  or,  the  Rights,  Liberties,  Pri\'ilegos,  Laws,  and 
Customs  of  the  City  of  London  "  ;  of  the  third  edition  of  which  a 
copy,  printed  in  1723,  is  before  me  ;  iu  which  the  author  remarks ; 
"  It  may  be  here  observed,  that  altho'  the  Charters  of  the  City  of 
Loudon  (as  they  are  hero  recited  by  15  Car.  11.)  do  begin  with 
those  of  William  I.,  yet  it  must  not  be  understood  as  if  any  of  the 
city  rights,  liberties,  or  privileges  were  originally  owing  to  the 
grants  of  that  prince.  For  't  is  evident,  the  said  City  and  Citizens 
had  and  enjoyed  most  of  the  liberties  and  privileges  mentioned  in 
the  following  charters  (besides  divers  others  not  tliereiu  enumei^ 
ated)  by  immemorial  usage  and  custom  long  before  the  arrival  of 
WUliam  I." 

§  3.  This  custom,  notwithstanding  its  local  and  limited  charac- 
ter, was  doubtless  known  to  our  ancestors,  when  they  sought  a 
new  liome  on  tlie  Western  continent,  and  its  essential  principle, 
brought  hither  by  tliem,  has,  in  varied  forms,  become  incorporated 
into  the  legal  systems  of  all  our  States ;  giving  rise  to  a  lai^ 
body  of  written  and  unwritten  law,  and  presenting  a  subject  of 
much  interest  to  legislatures  and  their  constituents,  as  well  as  to 
tlie  legal  profession  and  their  clients.  Our  circumstances  as  a 
nation  have  tended  peculiarly  to  give  importance  to  a  remedy  of 
'  Locks  on  Foreign  Attacbmanl^  XVI. 
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this  character.  The  division  of  our  extended  domain  into  many 
different  States,  each  sovereign  within  its  territory,  inhabited  by  a 
people  enjoying  unrestrained  privilege  of  transit  from  place  to 
place  in  each  State,  and  from  State  to  State  ;  taken  in  connection 
with  the  universal  and  unexampled  expansion  of  credit,  the  ab- 
Bence  of  a  general  Bankrupt  Law,  and  the  prevalent  abolishment 
of  imprisonment  for  debt;  would  naturally,  and  of  necessity,  lead 
to  the  establishment,  and,  as  experience  has  demonstrated,  the  en- 
Ifti^ment  and  extension,  of  remedies  acting  upon  the  property  of 
debtors.  The  results  of  tliis  tendency,  in  the  statute  law  of  the 
several  S&tes,  may  be  discovered  by  Inference  to  their  leading 
statutory  provisions,  as  found  in  the  Appendix  ;  while  those  con- 
nected with  the  judicial  administration  of  the  law  appear  in  the 
succeeding  chapters  of  this  work. 

§  4.  In  its  nature  this  remedy  is  certainly  anomalous.  As  it 
exists  under  the  custom  of  London,  it  has  hardly  any  feature  of 
a  common  law  proceeding.  At  common  law  the  first  step  in  an 
action,  without  which  jio  other  can  be  taken,  is  to  obtain  service 
of  process  on  the  defendant ;  under  the  custom,  this  is  not  only 
not  done,  but  it  was  decltared  by  Lord  Mansfield,  that  the  very  es- 
sence of  the  custom  is  that  the  defendant  shall  not  have  notice. 
At  common  law  a  debtor's  property  can  ba  reached  for  the  pay- 
ment of  his  debt,  only  under  a  fieri  facias;  under  the  custom,  it 
is  subjected  to  a  prelimuiary  attachment,  under  which  it  is  so  held 
as  to  deprive  the  owner  of  control  over  it,  until  the  plaintifTs  claim 
be  secured  or  satisfied.  At  common  law  only  tangible  property 
can  be  subjected  to  execution ;  under  the  custom,  a  debt  due  to 
the  defendant  is  attached,  and  appropriated  to  the  payment  of  his 
debt.  At  common  law,  after  obtaining  judgment,  the  plaintiff  is 
entitled  to  execution  without  any  further  act  on  his  part ;  under 
the  custom,  he  cannot  have  execution  of  tlie  property  or  debt  in 
the  garnishee's  hands,  without  giving  pledges  to  refand  to  the  de- 
fendant the  amount  paid  by  the  garnishee,  if  the  defendant,  with- 
in a  year  and  a  day,  appear  and  disprove  the  debt  for  which  the 
attachment  is  obtained. 

In  these  and  other  respects  the  proceeding  under  the  custom 
has  an  individuality-  entirely  foreign  to  the  common  law.  Its  pe- 
culiar features  have  in  the  main  been  preserved  in  its  more  enlarged 
and  diversified  development  in  Gm  country.    The  most  material 
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differences  as  it  exists  among  us  are,  the  necessity  of  notice  to  the 
defendaut,  either  actual  or  constructive  ;  the  direct  action  of  the 
attachmeut  on  tangible  property,  as  well  as  its  iudirect  effect  upon 
debts,  and  upon  property  in  the  garnishee's  hands ;  the  necessity 
for  the  presentation  of  special  grounds  for  resort  to  it ;  and  the 
requirement  of  a  cautionary  bond,  to  be  executed  by  the  plaintiff 
and  sureties,  to  indemnify  the  defendant  against  damage  resulting 
from  the  attachment.  Still  the  remedy  is,  with  us,  regarded  and 
treated  as  aui  generis,  and  is  practically  much  favored  io  legislsr 
tioii,  though  frequently  spoken  of  by  courts  &b  not  entitled  to  pe- 
culiar faTor  at  thoir  hands.  * 

§  4  a.  Nothing  more  distinctly  characterizes  the  whole  system 
of  remedy  by  attachment,  than  that  it  is  —  except  in  some  States 
where  it  is  authorized  in  chancery  —  a  special  remedy  at  law,  be- 
longing exclusively  to  a  court  of  law,  and  to  be  resorted  to  and 
pursued  in  conformity  with  the  terms  of  the  law  conferring  it ;  and 
that  where,  from  a  conflict  of  jurisdiction,  or  from  other  cause,  the 
remedy  by  attachment  is  not  fuU  and  complete,  a  court  of  equity 
has  no  power  to  pass  any  order  to  aid  or  perfect  it.' 

§  5.  Under  the  custom,  and  likewise  in  tliis  coiuitry,  attach- 
ment is  in  the  nature  of,  but  not  strictly,  a  proceeding  in  rem  ; 
since  that  only  is  a  proceeding  in  rem,  in  which  the  process  is  to 
he  served  on  tlia  thing  itself,  and  the  mere  possession  of  the  thing 
itself,  by  the  service  of  the  process  and  making  proclamation,  au- 
tliorizes  the  court  to  decide  upon  it  without  notice  to  any  individ- 
ual whatever.'  Tlie  original  object  of  tlie  London  proceeding  was, 
by  attachment  of  the  defendant's  property  instead  of  his  body,  to 
compel  his  appearance  by  sufficient  sureties  to  answer  the  plain- 
tiff's demand.^  Tlie  practice  of  summoning  him  at  Uie  commence- 
ment of  the  proceeding,  if  it  ever  prevailed,  was,  in  all  probability, 
found  to  interfere  with  the  advsintage  intended  to  be  given  by  the 
attachment,  and  was,  thercfpre,  discontinued ;  but  though  tlic  de- 
fendant is  in  fact  never  summoned,  still  the  record  of  the  proceed- 
ings in  the  Mayor's  court  must  contain  the  return  of  nihil,  or  it 

1  HcPherson  e.  Snowden,  19  Maryland,  I9T. 

*  Manhali.  C.  J.,  in  Hankin  v.  Chandler,  3  Brockenbroogh,  12S  ;  Ungee  v.  Beime, 
as  Peon.  Sute,  SO. 

*  Aahlej  on  AttBchmnit,  11. 
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■will  be  erroneous  and  void.'  All  the  notice,  therefore,  which  the 
defendant  there  has  of  the  proceeding,  is  derived  through  the  at- 
tachment of  his  property ;  and  herein  is  the  leading  difference 
between  the  London  proceeding  and  ours.  With  ub,  the  writ  of 
attachment  is  always  accompanied  or  preceded  by  a  summona^, 
which,  if  practicable,  is  served  on  the  defendant;  if  not,  he  is; 
aotified  by  publication  of  the  attachment  of  his  property.  If  the' 
summons  be  served  and  property  attached,  the  latter,  unless  special 
bail  be  given,  is  held  for  the  ultimate  payment  of  such  judgment 
ae  the  plaintiff  may  recover,  and  that  judgment  is  in  perionam,; 
authorizing  execution  against  any  property  of  the  defendant,' 
whether  attached  or  not.  If  the  summons  be  served,  but  do  prop- 
erty attached,  the  suit  proceeds  as  any  other  iu  which  the  defend- 
ant has  beeu  summoned,  unaffected  by  its  connection  with  a  fruit- 
less attachment.  If  property  is  attached,  but  there  be  no  service 
on  the  defendant,  aud  he  do  not  appear,  publicatiou  is  made,  and 
the  cause  proceeds  to  final  judgmeut,  but  affects  only  what  is  at- 
tached, and  the  judgment  will  not  authume  an  execution  against 
any  other  property,  nor  can  it  be  the  fouudation  of  au  action 
against  the  defeudaut.  If  there  be  neither  service  upon  the  de- 
fendant nor  attachment  of  his  property,  there  is  nothing  for  the 
jurisdiction  to  rest  upon,  and  any  proceedings  taken  in  the  cause 
are  coram  non  judice  and  void.'  Another  essential  difference  be- 
tween the  two  proceedings  ia,  that  while  under  the  custom  the 
defendant  cannot  appear  and  defend  the  action  without  entering 
special  bail,  such  is  not  the  case  with  us.  Here,  it  is  optional  with 
him  to  give  security  for  the  payment  of  the  debt  or  not ;  but  in 
either  event  he  is  generally  allowed  to  appear  and  defend.  If  he 
give  the  security,  the  same  result  follows  as  under  the  custom, — 
the  dissolution  of  the  attachment,  the  release  of  tlie  attached  prop- 
erty, and  the  discharge  of  the  garnishee ;  if  not,  the  property  is 
the  security,  and  remains  in  custody. 

§  6.  Under  the  custom,  the  only  preliminary  affidavit  to  be 
made  by  the  plaintiff,  in  order  to  his  obtaining  the  attachment  is, 
that  the  defendant  is  indebted  to  him  in  a  specific  sum.    In  this 

1  Locke  on  Pordga  AtUcbmeDt,  IS. 

*  EalDD  D.  Badj^r,  33  Nev  Uamp.  228 ;  Coiieloii  k.  Washington  Ina.  Co.,  39  Ibid. 
I6S;  Hopkirk  e.  Bridgea,  4  Hcning  &  Mnnfbrd,  413;  Miller  n.  Sliturp,  3  lUndolpii,  41; 
Aoalin  V.  Bodle;,  4  Monro^  434 ;  Muid«  0.  Sodea,  4  Dua,  144 ;  Hunt  c.  Johnaon, 
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country,  he  is  generally  required  to  swear,  as  well  to  the  d^eiid- 
ant's  indebtedness  as  to  some  certain  fact,  designated  by  statute  as 
a  ground  for  obtaining  the  writ.  Wtierever  this  is  requisite,  it  is 
the  foundation  of  the  exercise  of  jurisdiction  through  this  process, 
and  wlthont  it  no  legal  step  can  be  taken.  The  facts  necessary  to 
be  sworn  to  are  of  great  variety,  and  embrace  many  different 
phases  of  the  same  general  allegations  ;  having  relation  mainly  to 
the  residence  of  the  defendant,  and  to  proceedings  on  his  part  to 
avoid  the  service  of  process,  or  to  dispose  of  his  property  adversely 
to  his  obligations  to  his  creditors,  and  giving  rise  to  a  great  variety 
of  questions  of  general  law  and  legal  practice.  It  would  be  iutoi^ 
esting  to  group  together  the  various  grounds  of  attachment  estab- 
lished by  the  different  States.  Such  a  rStumi  would  exhibit  strik- 
ingly the  degree  to  which  the  necessities  of  Uie  country  have  led 
to  the  enlargement  of  the  sphere  of  this  remedy.  Such,  indeed, 
has  been  the  almost  uniform  tendency  of  all  legislation  on  tine 
subject ;  and  it  is  a  noticeable  fact,  that  it  has  exhibited  iteelf  ia 
a  more  marked  degree  in  the  new  States  than  in  some  of  the  old. 
Untrammelled  by  ancient  forms,  precedents,  and  traditions,  their 
l^slation  has  exhibited  in  this  regard,  as  in  others,  the  facility  of 
adaptation  to  existing  exigencies  and  circumstances  which  charac- 
terizes a  new  people,  when  free  to  form,  and  engaged  in  the  work 
of  forming,  their  own  institutions.  Hence,  as  experience  has 
prompted,  tlie  grounds  of  attachment  have  been  multiplied,  until, 
in  some  States,  there  would  hardly  seem  to  be  much  more  needed 
in  tliis  respect,  unless,  as  in  tliose  of  New  England,  prelitniiiary 
attachment  should  be  matter  of  right  in  every  action  tx  contractu. 
At  the  same  time  the  scope  of  the  remedy,  as  to  the  causes  of 
action  for  which  it  will  lie,  has  been  extended,  and  liberal  provision 
has  been  made  in  a  number  of  the  States,  for  proceeding  upon  do* 
mands  not  due,  in  cases  where  a  postponement  of  remedy  until 
their  maturity  would  endanger  their  collection  ;  —  a  valuable 
measure,  destined,  probably,  at  no  distant  day,  to  iKcome  a  part 
of  the  attachment  laws  of  all  our  States. 

§  7.  The  tendency  is  not  only  to  widen  the  sphere,  but  to  en- 
large the  operation  of  the  remedy,  by  subjecting  to  attachment 
interests  in,  and  descriptions  of,  property  not  heretofore  subject  to 
execution  at  common  law.  Under  t)ie  custom,  as  before  remarked, 
the  attachment  reaches  only  effects  or  credits  in  the  garnishee's 
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handa^  while  muTersally,  with  us,  it  acts  also,  by  direct  levy,  on 
the  defeodant's  tangible  pi-operty,  real  and  personal.  With  us,  ton, 
generally,  equitable  intereets  in  real  estate  may  be  attached  ;  and 
recent  legislation  in  Beveral  States  authorizes  the  attachment,  both 
directly  and  by  garnishment,  of  chases  in  action,  and  the  seizure  of 
books  of  accounts,  and  the  subjection  of  accounts  and  eTidettcos 
of  debt,  by  collection  through  a  receiver,  or  other  agent  of  the 
court,  to  the  payment  of  the  defendant's  debt.  At  the  same  time 
there  is  a  more  extended  disposition  manifested  to  give  to  garnish- 
ment —  what  it  has  under  the  custom  —  a  prospective  operation 
upon  efiects  conung  into  the  garnishee's  hands  between  the  time 
of  service  on  him  and  the  time  of  filing  his  answer. 

§  8.  The  natural  result  of  the  matters  thus  briefly  noticed  is, 
to  give  this  remedy  a  high  practical  importance,  and  to  lead  to  a ' 
voluminous  mass  of  judicial  decisions,  extending  over  a  wider  sui^ 
&ce,  and  bringing  into  view  a  greater  variety  of  legal  doctrines, 
than  would  be  conjectured  by  those  who  have  not  examined  the 
subject.  In  relation  to  it  tliere  can,  in  the  nature  of  our  institu* 
tions,  be  no  uniform  system  of  statute  law  ;  but  notwithstanding 
the  inevitable  diversity  in  this  particular,  there  is  a  general  unity 
of  aim  and  result ;  so  that  principles  snd  rules  of  identical  import 
maybe — and  in  numberless  instances  are — judicially  established, 
under  statutes  widely  differing  in  details.  Indeed,  it  may  be  ques- 
tioned whether  there  is  any  other  subject  of  equal  extent,  in  the 
administration  of  the  law,  depending  bo  entirely  upon,  and  so  ex- 
clusively regulated  by,  statutory  provisions,  that  would  exhibit  lees 
diversity  of  judicial  decision  than  is  connected  with  this.  It  is, 
therefore,  a  work  of  interest,  to  present  iu  a  connected  form  the 
emanations  of  the  judicial  mind  in  all  parte  of  our  country,  in  re- 
lation  to  a  proceeding  which  belongs  to  every  system  of  State  laws, 
and  is  everywhere  resorted  to  in  aid  of  creditors  who,  witliout  it, 
would  often  have  no  adequate  means  of  enforcing  their  claims. 

With  these  general  remarks  we  proceed  to  the  practical  consid- 
eration of  the  subject. 
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CHAPTEE  II. 

FOB  WHAT  CAUSE  OF  ACTION   AN  ATTACHMENT  KAT  ISSOB. 

§  9.  By  the  custom  of  London  all  attachments  are  grounded 
upon  octious  of  debt.'  And  the  debt  must  be  of  Euch  a  nature  aa 
will  sustain  an  action  at  law.  Equitable  debts,  therefore,  are  not 
BufGcieut  to  ground  an  attachment  upon  ;  such,  for  instance,  is  a 
legacy,  which  is  recoverable  only  in  the  spirituaj  court  or  in  a 
court  of  equitj.  Dividends  dae  to  a  creditor  from  tlie  assignees 
under  a  commission  of  bankruptcy,  are  also  in  tlie  same  predica- 
ment, as  is  all  trust  property,  for  tbe  creditor  cannot  sue  for  these 
at  law,  bat  must  either  petition  the  chancellor,  or  file  a  bill  in 
equity  to  recover  them.  The  debt  also  must  be  due,  or  it  cannot 
sustain  an  attachment.  Thus  no  attachment  can  be  made  upon  a 
bond,  bill,  or  note,  the  day  of  payment  whereof  is  not  yet  come  ; 
nor  for  a  book  debt  for  payment  of  which  time  has  been  given, 
until  such  time  be  elapsed.* 

§  10.  In  this  country,  resort  to  this  process  is  in  general  al- 
lowed only  to  "creditor*."  It  has,  therefore,  been  uniformly  held, 
that  an  attachment  will  not  lie  for  any  cause  of  action  founded  in 
tort.  Thus,  it  has  been  decided  that  it  cannot  issue  in  an  action 
of  trover,"  or  trespass ;  *  nor  for  a  malicious  prosecution ; '  nor  for 
assault  and  battery ; '  nor  (o  recover  the  amount  of  expenses  in- 
curred for  medical  and  surgical  services,  and  loss  of  time  during 
confinement,  resulting  from  a  wound  .inflicted  by  the  defendabt ;' 
nor  for  damages  alleged  to  have  been  sustained  by  the  plaintiff,  in 
coDsequeoce  of  a  wrongful  sale  of  his  property  under  execution ;  ^ 

1  PrivUegik  Londinl,  SM. 

*  ABble;  OQ  Attachment,  SI,  19. 

*  MarahaU  t>.  Whitd,  8  Porter,  S&l ;  HjtuoD  v.  Tajlor,  3  Aiiamai,  GS3 ;  Hutdui^ 
■on  0.  I4unb,  Brt^ton,  234. 

*  Fenia  v,  f  eiriB,  SS  Vermont,  100. 

'  Stanly  k.  Ogden,  9  Hoot,  959 ;  HynsoD  v.  Tajlor,  3  ArkaiUB*,  S99 ;  Tarbell  v. 
BrMll«7,  97  VermoDt,  635. 

■  Minga  n.  Zollicoffer,  1  Iredell  (Law),  973;  Thompaon  v.  Carper,  11  Humphnfi, 
MS. 

'  Frewitt  v.  Carmidiasl,  3  Lonisiana  Annua],  943. 

'  Gi^er  V.  Prandeigaat,  3  Loni^aiut  Annad,  3T& 
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nor  for  damages  caused  by  a  collision  between  two  steamboats;^  nor 
for  damages  sustained  hj  a  steamboat  rurniing  into  and  destroying 
plaintiff's  house;'  nor  to  recover  from  common  carriers  damages 
for  the  loss  of  a  trunk,  where  the  declaratioa  is  in  tort  and  not  in 
contract ;'  nor  in  an  action  on  the  case  for  money  of  the  plaintiff 
stolen  by  tlie  defendant ;  *  nor  in  an  action  for  damages  for  tiie 
alleged  wrongful  and  fraudulent  act  of  the  defendaut,  in  breaking 
open  a  letter  intrusted  to  his  care  by  the  plaintiff;'  nor  in  an 
action  for  tlie  recovery  of  specific  property  ;  ^  nor  in  an  action  for 
slander,  under  a  statute  authorizing  an  attachment  for  torts,  tres- 
passes, or  ii\juries  actually  done  to  property,  real  or  personal.^  In 
all  such  cases,  the  rule  laid  down  by  the  Supreme  Court  of  Wis- 
consin is  undoubtedly  correct,  that  though  the  plaintiff  should,  in 
his  aflSdavit  for  obtaining  the  attachment,  allege  a  cause  of  ac- 
tion founded  on  contract,  yet  whenever  it  appears,  either  from 
flie  declaration  or  the  evidence,  that  the  true  cause  of  action  is 
not  of  that  character,  it  is  the  duty  of  the  court  to  dismiss  the 
suit.* 


1  Swagu  r.  Pierce,  3  Loniuana  Annnal,  439 ;  GriswDld  v.  Bhsrpe,  9  CBlifornia,  17. 

*  Holmes  v.  Barclaj,  4  Looi^tM  AqdumI,  63;  HcDon&ld  f.  Fonjth,  IS  Miuomi, 
549.  See  Iriah  d.  Wright,  IS  Bolriiuoa  (Lb.),  563;  HiU  p.  Cbotfleld,  4  Louiiiana  Aa- 
tmal,  563. 

■  Porter  v.  Hildebrand,  14  Fenn.  SiaU,  139.    See  Stmck  k.  Uttle,  49  Ibid.  4IS. 
■^  FuoUqna  Bank  d.  Tarnloy,  1  Hilei,  312. 
»  Raver  a.  Webater,  3  Iowa,  SOS. 

*  Hanna  r.  LoHng,  II  Mutin,  276. 

'  Bargeant  n.  Ilelmbold,  Harper,  S19 ;  Baune  f ,  Thomauin,  6  Martin,  K.  a.  669. 

'  Elliott  f .  Jackson,  3  Wiaconain,  649.  The  roacrictiDa  of  the  remedjr  bj  atlacbiaent 
to  creditors,  ia  or eoune  dependent  npon  the  lerou  of  thegoreniiDgalatate;  wbichmaj 
be,  and  in  some  States  are,  apparently  sufRdentl;  compreheDgiTe  ta  authorize  an  attach- 
ment in  an  action  (bunded  on  tort.  For  Inalance,  in  New  York,  ander  ita  Code  of 
Procedure,  allowing  an  attachment  ",ia  an  action  fir  ike  recmiay  of  aontf,"  ^qxiet- 
tioQ  arose  whetber  those  words  authorized  an  attachment  in  an  action  for  a  wrong; 
and,  aa  is  the  case  iu  regard  to  manj  subjecta  which  have  come  before  the  courts  of  that 
State,  we  find  reported  decisions  on  JolA  lidta,  with,  as  jet,  no  final  adjudication  bj  the 
coon  of  last  resort.  In  1850,  in  Herastien  ».  Mattbewgon,  5  Howard  Pract.  B.  186,  in 
the  Supiema  Caart,  Edmonds,  J.  decided  that  the  Code  allowed  an  attachment  against 
a  non-resident  defendant  in  every  action,  whether  for  a  wrong  or  on  contract.  In  ISS9, 
in  Gordon  v.  Gafley.  11  Abbott  Pract.  B.  1,  UoaBBOOM,  J.  held  that  an  attachment 
did  not  lie  in  an  acdon  (or  setting  fire  to  the  barn  of  the  pliunljff,  whereby  the  same, 
wiA  all  ita  contents,  was  consnmed.  In  IS60,  in  Flojd  v.  Blale,  11  Ahbott  Pract  R. 
349,  Jaxu,  J.  eiutained  an  attachment  in  an  action  for  assault  and  battery.  In  IS6S, 
in  Shaflbr  0.  Mason,'  59  Howard  Pract.  B.  B5,  Ihobaham,  iuiBSBtAHD,  and  Clakkb, 
JJ.  decided  that  an  attachment  wonld  not  lie  )d  an  action  of  trespass  de  boaii  tupertatit. 
And  so  the  matter  stands  in  equiiibrio.  When  the  Conrt  of  Appeals  of  that  State 
■hall  have  decided  iba  question,  it  will  be  tUoe  enoo^  to  annonnce  what  ia  Ms  lam  then 
on  this  tnlject 
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§  11.  Before  proceeding  to  the  main  Bubject  of  inqnirj,  it  may 
be  remarked,  that  in  tlie  absence  of  any  statutory  provision  to  tbe 
contrary,  non-residents  as  well  as  residents  may  avail  themselves 
of  Uie  proceeding  by  attachment  to  secnre  debts  due  them.'  And 
where  tlie  remedy  b  allowed  only  to  residents,  and  the  nou-resi- 
dence  of  the  plaintiS*  does  not  appear  on  the  face  of  the  proceed- 
ings, Uie  defendant  can  avail  himself  of  it  only  by  a  plea  in 


§  12.  Who  may  be  regarded  as  a  creditor,  may  be  often  a 
debatable  question.  A.  creditor  is  defined  by  a  recent  writer  to  be 
one  who  has  a  right  to  require  of  another  the  fnlfUmeut  of  a  con- 
tract or  obligation.'  Another  writer  considers  a  creditor,  to  be  one 
who  gives  or  has  given  credit  to  another  ;  one  who  trusts  another  ; 
one  to  whom  a  debt  is  due  :  in  a  larger  sense,  one  to  whom  any 
.  obligation  is  due.*  Webster  defines  the  word  thus :  "  A  person  to 
whom  a  sum  of  money  or  other  thing  is  due,  by  obligation,  prom- 
ise, or  in  law."  In  tlie  Civil  Law,  he  is  said  to  be  a  debtor,  who 
owes  reparation  or  damages  for  the  non-performance  of  his  con- 
tract ;  ^  and  of  necessity  he  is  a  creditor  who  has  the  right  to  claim 
sach  reparation  or  damages.  Tlie  word  is  certainly  susceptible  of 
latitudinous  construction,  and  it  is  not  perhaps  as  important  here 
to  arrive  at  its  general  meaning,  as  to  ascertain  the  views  of  it, 
and  of  what  constitutes  an  indebtedness,  which  have  received 
judicial  sanction,  in  connection  with  the  resort  to  an  attach- 
ment.^ 

^  Woodtey  d.  Sbirl^,  Minor,  34;  Tyson  v.  Lansing,  10  Lonidana,  4M;  Posej  b. 
Bnckner,  3  Missouri,  413 ;  Graham  n.  Zrtdbuij,  7  Ibid.  3S1. 

*  CalliDDn  V.  Cozieni,  3  Alabtuna,  ai. 

*  1  Bouner'8  Law  Dictionary,  383. 

*  I  Bnrrill's  Law  Dicdonarjr,  301. 

*  Hunt  V.  Noma,  4  Marttn,  593 ;  1  Potliier  on  Obligationi,  1G9. 

'  Aa  tlie  rdatioa  of  debtor  and  creditor  rests  apon  the  existence,  in  some  shape  or 
ottier,  of  a  debt,  there  are  collateral  soarcea  train  which,  in  addition  to  the  direct  ad- 
jodicationa  presented  in  the  test,  we  nuiy  draw  illDslrationa  of  the  meaning  of  that 
word.  It  is  a  word  in  conunoD  nM,»ndniDat  needa  hare  anatnrai,  plain,  and  ordinary 
Mgniflcation ;  and  whererer,  as  in  connection  with  the  eulycct  of  attachment,  it  occnra 
in  •  Itatnte,  it  comes  within  tlie  principle  of  conslmction  expressed  in  Dwarris  on  Stati- 
ntas,  p.  fi73,  that  "  the  words  of  a  itaCnle  are  to  be  talu^  in  their  ordinary  and  Auniliar 
lignifleation  and  Import,  and  R^wd  is  to  be  had  to  their  general  and  popular  nae " ; 
and  laid  down  by  Kent,  that  "  the  words  of  a  statnte,  if  of  common  ase,  ere  (o  be  taken 
in  their  natnral,  plain,  obrioni,  and  ordinary  signification  and  import." 

Blackstone  «ay>, "  The  le^  acceptation  or  JeU  is,  a  earn  of  money  due  by  certain  and 
expceas  agreement:  ai  by  a  bond  for  a  determinate  sum;  a  bill  or  note;  a  special  bar- 
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§  13.  lu  New  York,  where  the  plaintiff  was  required  to  swear 
that  the  defendant  is  indebted  to  him,  the  coart  said  it  did  not 

giia ;  or  a  rent  reserved  on  >  lease ;  where  ihe  qunntttjr  is  fixed  and  apedfic,  and  doet 
not  depend  upon  anj  lubaeijuent  valuatioa  to  eeltle  it." 

This,  bo>ruver,  Li  not  the  popular  aoxptiLtion  of  the  word.  In  general  OM  it  ia  not 
Rgarded  sa  a  technical  word,  nor  vrilteQ  or  spuken  in  a  restricted  or  technical  lenw; 
but  i>  aniTErailly  employed  as  expressing  whatever  one  man  ouvi  another,  in  an;  form 
of  liability'  ariiiing  er  contmdH.  This,  loo,  is  lU  sij^nification,  as  given  hy  all  English 
lazScograpburs.     lt«aortiiig  (o  them  we  find  the  follovring  definitions :  — 

Bg  JehnaoH  aad  Walker;  "That  whicb  one  man  owes  another."  Bg  Bartiag! 
"That  wbkh  one  person  owes  another."  Bg  Baileg:  'i  What  is  due  tivm  one  person 
to  another."  By  Richardtnn :  "  Anj  thing  hod  or  held  of  or  from  anoilcr,  his  prop- 
erty or  right,  his  due;  that  which  ia  oweil  to  him;  which  onght  at  some  time  to  b« 
delivered  or  paid  to  him."  Bg  Websia-;  "That  which  'n  due  from  one  person  to  an- 
other, whether  money,  goods,  or  services."  Bi/  Worctiter;  "  That  which  one  person 
owoi  to  uiother;  dne;  obligation."  Bj/  Tomlin:  "Debt,  in  common  parlance,  is  ft 
mm  of  money  dus  from  one  person  to  another."  And  in  I  Bonvier's  Institutes,  $  GTS, 
1(  is  said  :  "  He  toward  whom  an  obligation  has  been  contracted,  is  called  the  tUigee  oc 
endiloT,  and  he  who  is  bound  to  fiilfil  It  is  the  oUigor  or  debtor," 

These  definitions,  identical  in  spirit,  and  almost  in  Israu,  were  (abscaatiftllj  adopted 
by  the  Supreme  Court  of  MnssachtLsetts,  in  Gray  v.  Bennett,  3  Melcalf,  Sa2,  936,  where 
the  question  presented  was,  whether  the  right  of  action  which  an  insolvent  debtor  baa, 
in  that  State,  to  recover  threefold  the  amount  of  inteiMt  paid  by  him  on  a  osnrioui 
contract,  was  a  debt  which  passed  by  an  assignment  imder  the  statute  to  the  assignee, 
BO  as  to  enable  him  to  maintmn  a  bill  in  eqnit/  to  recover  the  same.  The  court  lield 
that  it  was,  and  said  ;  "  The  word  debt  is  of  large  import,  including  not  only  debts  of 
record,  or  judgmenli,  and  debts  oF  specialty,  but  also  obligations  under  simple  coutracia 
toa  very  wide  extent;  aadtn  iu  popuiarmiae  induda  all  tlat  udutloa  nan  under  an) 
firm  ofMigation  or  prtmue." 

The  law  of  Bankruptcy  sheds  light  on  this  subject.  In  Scotland,  in  the  procoeding 
of  siqiiestratioi)  taken  by  a  creditor  to  force  his  debtor  into  bankruptcy,  the  queiidoii 
iroald  necessarily  arise  as  to  the  namre  of  the  debt  which  would  enable  a  creditor  to 
take  such  a  step.  Bell,  in  his  Commentaries  (Vol.  11.  p.  319),  thus  treats  of  the 
"nature  and  amount  of  the  petitioning  croditor's  debt." 

"iVotunt  i^Oie  debt,  —  Debts  are  of  three  kinds  :  pure,  future,  and  contingent.  Apnie 
debt  is  one  arising  on  an  obligation  or  engagement,  of  which  the  term  of  payment  ha« 
arrived ;  and  of  which  debt,  conseqnently,  payment  may  be  immediately  etifbrced.  .... 

"  But  a  debt  may  have  been  incurred,  and  may  be  actually  due,  while  the  amount 
may  not  be  ascertained,  or  capable  of  being  -bo  slated  as  to  be  precisely  demandable, 
wi(L>ut  the  aid  of  a  court  of  Justice.  Such  are  oertain  claims  of  damages.  Something 
has  already  been  said  of  claims  or  damages  (Vol.  L  p.  654),  and  a  distinction  may  be 
marked  here,  between  damages  for  breach  of  contract  and  Ttparetion  of  injury  from 
ddid  and  qaati  ddid, 

"  Where  a  claim  of  damages  arises  by  convenlion  or  breach  of  contract,  the  amoimt 
may  sometimes  be  brought  to  a  certain  test  or  criterion ;  and  in  such  coses  it  may  be 
doubted  whether  the  person  entitled  to  stich  damage  may  not  swear  to  ita  amonnt  as  a 
debt,  to  the  efAct  of  sustaining  a  petition  for  sequestradon  ;  as  it  is  not  ■  debt  of  whtdl 
other  the  existence  or  the  amount  depends  npon  a  contingency  still  anoscertoined. 
Thus,  the  loss  sustained  by  non^delivery  of  a  cargo  of  com  according  to  agreement 
Ibrms  a  cidm  of  debt  for  reparation,  ascertainable,  at  once,  by  an  event  already  passed, 
namely,  the  market  price  of  grun,  or  by  the  amount  of  thesimi  actnsJly  paid  for  a  like 
quantity  rendered  necessary  for  Itaifilling  the  credilor'E  collateral  contraeta.  So  the 
damage  occasioned  hy  (Ulnre  to  build  «  boose  may  be  the  turn  which  ha*  ectnillf 
been  paid  to  another  to  supply  the  place  of  the  contractor." 

This  sulgect  has  received  attention  in  connection  with  laws  emitting  in  some  Bt«la% 
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follow  that  the  d«maDd  ie  to  be  so  c«rt«D  as  to  Ml  within  the 
technical  defiultiou  of  a  debt,  or  as  to  be  suBceptible  of  liquidation 

imposing;  paraooal  liatdlity  on  BtockholdBn,  fbr  deba  of  eorpontjoni.  In  Huuchn- 
Mtu,  aoder  a  sMtnte  requiriag  ererj  corpoMliou  to  give  notice,  ■nniully,  in  Knot 
newspaper,  of  the  amoant  of  nlL  tuaettuKDU  voted  bj  said  corporation,  and  actnallj 
paid  In,  and  all  exiatiag  debta,  and  declaring  that  if  aaj  corponilion  should  foil  to  coni- 
p];,  the  members  thereof  should  be  personaJly  liable  for  an/  debt  then  due,  the  mean- 
ing  of  the  word  debt  was  conaidored,  in  connection  with  a,  qoeition  of  the  competent 
of  a  witness.  Tlte  action  was  in  aasnmpsit,  against  a  corporation,  for  anliquiditt«d 
damages,  fbr  breach  of  contract.  Tbe  eorporstioD  oSei«d  as  a  witness  a  person  who 
was  one  of  its  memben  when  tba  cause  of  action  arose;  but  it  appeared  that  no  notiea 
bad  been  published  as  reqnired  bj  the  statnie,  and  his  admiEsihilitj  was  contesUd  on 
the  ground  of  his  peraonal  liabilitjfor  the  demand  of  the  plaintitFagaiiut  the  companj. 
The  court  held  bim,  for  that  reason,  incompetent  as  a  witness,  and  in  the  course  of  tM 
opiitioii  tliu*.  sammaril/  disposed  of  one  of  tlie  points  made  by  the  company:  "For, 
thongh  the  question  was  made,  wtiether  snch  a  claim  (br  onliqaidated  danugas  ii  « 
debt,  witldn  the  mcaiiiug  of  the  siataie,  we  do  not  think  that  it  admits  of  a  reasonable 
doubt  that  all  such  claims  for  damages  were  intended  to  be  included  in  the  tsm 
■debta.'"    Mill-Dam  Founder/  v.  Homy,  ai  Pick.  41T,  45G. 

Again,  in  Carver  a.  Brointree  Man.  Co.,  S  Story,  432,  this  question  Came  before 
JnslioB  SroHT,  under  cinjumstanoea  of  a  similar  nature,  and  he  discnasad  the  meanii^ 
of  the  word  debt  at  much  length,  and  with  his  usual  abilitj,  and  gave  it  a  very  extend- 
ed conatractioQ.  The  action  was  in  tort,  fbr  an  infringement  of  a  patent.  At  the  trial, 
one  BdsoDi  who  was  a  member  of  the  corporation  (the  defendant)  at  the  time  of  tba 
supposed  infringement,  bnt  had  since  sold  out  hi!  interest,  was  olftred  as  a  witness  tat 
the  corponUion,  bat  bis  testimony  was  rejected,  because  he  still  had  an  interest  in  ths 
event  of  the  suit.  On  a  motion  fbr  a  new  trial,  the  proprielj  of  this  ruling  was  cai»- 
fnlly  considered,  and  fKim  the  decision  of  the  court  the  following  extract  is  made. 

"  The  remaining  ot^tion  is  to  the  rejection  of  the  teitimon/  of  Edaon.  And  here 
It  is  that  I  hare  entertained  some  doobt,  upon  which  I  was  desirous  of  bearing  tbe 
further  ai]piment  which  has  now  been  had. 

"  Tbe  defendants  were  ciiaied  a  corporation  by  the  alAtute  of  Masaadinaetli  of 
tbe  Hth  of  June,  1833,  and  wer^  of  course,  made  subject  to  all  the  lialnlitiee  and  n- 
quirementt  of  the  general  statute  of  IBSl,  ch.  28,  roapocling  the  liabilities  of  manuEw- 
tnring  corporations.  That  statute  provides  '  that  every  person  who  shall  become  a 
member  of  any  mano&ctnring  corporation,  which  may  be  hereafter  established  in  Ihit 
commonwealth,  shall  be  liable  in  his  individual  capacity  lor  all  debts  contracted  dtiriag 
the  time  of  his  continuing  a  member  of  such  uM^raiion.'  The  question  turns,  there- 
fbre,  opOD  the  meaning  of  the  words, '  debt;  contracted,'  in  the  statute.  Do  lb<7  mean 
literally  and  strictly,  such  debta  as  are  due  and  payable  ia  money,  ex  coatrtutu,  by  the 
positive  or  implied  engagements  of  the  corporation,  and  resolve  themselves  into  liqui- 
dated or  determinate  sums  of  money,  due  as  debta,  or  do  they  extend  to  all  legal  liabili- 
ties incurred  by  the  corporation,  and  which,  when  fixed  by  ajudgment,  or  award,  or 
otherwise,  are  debts  of  the  corporation  f  And  if  the  latter  be  the  true  meaning,  thai 
does  the  statute  liability  exist  only  from  tbe  time  when  It  becomes  an  ascertained  debt 
of  the  corporation,  or  does  it  t«late  back  to  the  origin  of  the  liability,  and  bind  the 
corporators  from  that  time! 

"  If  the  words  '  debts  contracted,'  in  the  statute,  ate  to  receive  the  limited  construc- 
tion, that  they  are  applicable  only  to  debts  iu  the  strict  sense  of  the  term,  that  is,  con- 
tracta  of  the  party  fbr  the  payment  of  money,  and  nothing  else,  it  is  obvious,  that  fbr 
the  purposes  of  tbe  statuie,  which  although  In  some  seose  it  may  be  deemed  penal,  is 
■Iso  in  another  eeiue  remedial,  would  be  comparatively  of  little  value.  Suppose  the 
case  of  a  coatract  by  the  corporation  to  do  work,  or  to  manufactnre  goods  of  a  partio- 
nlar  quality  or  character,  or  to  famish  materials,  or  to  buy  cotton  or  wool  tudelivertd, 
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vithout  the  iaterrention  of  a  jiuy.  Being  indebted  is  synonymous 
-with  omm^  ;  it  is  Bufficient,  therefore,  if  the  demand  arise  on  Con- 
or to  bnlld  honsu,  or  to  cmploj  irorkmcn,  and  the  contmct'  sbould  be  entirely  naper- 
formed  uid  broken,  and  refnud  to  be  performed,  bo  thai  the  right  of  the  other  par^ 
would  be,  not  lo  money,  bn(  to  anliqaidaled  dnmiigee  for  the  non-peiformance  or  refnial 
to  perfbrm.;  if  these,  which  are  bj  no  meani  uncommoa  wntracla,  should  be  witbont 
the  panricir  of  the  statnle,  it  would  hare  a  verj  narrow  and  inadeqnate  range  and 
opcratioa.  Yet  aach  caaes  aoimd  merely  in  damagea.  Suppose  a  manufacturing  cor- 
poratiou  to  obatruct  ii«  neigbbor'a  mill  privilege,  or  «top  hie  mill  works,  b;  back  flow- 
age,  if  inch  acta  be  not  within  the  protection  of  the  itatate,  we  see,  at  once,  that  an 
inaolTent  corporation  might  do  itrcparable  miaehtef  without  any  just  redreaa  to  the 
other  part/.  Suppose  such  an  insolvent  corporation  shonid  unlawfully,  under  an 
nnfoanded  claim  of  right,  convert  100  or  1,000  bales  of  cotton  belonging  to  a  third 
person,  we  see  that  the  mischief  conid  be  redressed  only  by  an  action  of  trover  for 
unliquidated  damages ;  and  if  the  individual  -corporaton  were  not  liable  therefor,  aftar 
an  nnsatlBfled  judgment,  the  statute  would  be  little  more  than  a  delnsion.  If,  on  the 
other  hand,  we  slutuld  construe  the  statute  broadly  as  a  remedial  statute,  and  give  to 
the  word  'debts'  a  meaning  not  unusual,  aa  equivalent  to  'does,'  and. to  the  word 
'contractud'  a  meaning,  which,  tbongh  more  remote,  is  still  leginmate,  as  equivalent 
to  '  incurred ' ;  bo  that  the  phmse  '  debts  contracted,'  in  this  sense  would  be  equivalent 
to  'dues  owing,'  or  'liabilities  incurred,'  the  statute  would  attain  all  the  objects  (vc 
which  it  seems  dengned.  The  Supreme  Court  of  Massachusetts,  in  the  Mill-Dam 
Tonndery  r.  Hovey,  SI  Kck.  4SS,  held,  under  tbo  statute  of  1829,  ch.  M,  sec  6,  which 
makes  tbo  stockholders  liable  for  (he  debts  of  the  corporation,  that  the  term  'debts' 
included  a  claim  ibr  unliquidated  damages.  That  was  a  case  arisiug  ex  amtraclu ;  but 
the  laofpiage  certainly  extends  the  term  '  debts '  beyond  iu  dose  and  literal  meaning. 
And  if  it  covere  casea  of  unliquidated  damages,  ex  coiOmda,  it  is  difficult  to  say  why  it 
should  Slop  there,  and  not  go  farther  and  cover  cases  of  unliquidated  damages  arising 
from  torts  lo  property.  In  each  case  there  is  no  debt  until  the  damages  are  ascertained 
and  liquidated ;  and  then  the  debt  seems  to  relate  back  to  its  origin.  Blackstone  says, 
'  a  debt  of  record  is  a  sum  which  appears  to  be  due  by  Ibe  evidence  of  a  court  of  rec- 
ord ;  thns,  when  any  specific  sum  is  adjudged  to  be  due  from  the  defendant  to  the 
pleintitf  in  an  action  or  suit  at  law,  this  is  a  conu^ct  of  the  highest  nature,  beii^  es- 
tablished by  tlie  sentence  of  a  court  of  judicature.'  Here  Blackatone  manifestly  included 
all  sorts  of  actions  or  suits,  where  the  judgment  is  for  a  sum  certain,  whatever  may  bc 

"  I  agrw  that  it  is  no  part  of  the  duly  or  liinctions  of  conrts  of  justice,  to  supply  the 
deficiencies  of  legislation,  or  lo  correct  mischiefs  which  they  have  left  unprovided  for. 
That  i»not  the  qnestton  here.  Bnt  the  qu^tion  ia,  whether,  if  the  words  of  a  slatnta 
admit  of  two  inierprelatioos,  one  of  which  makes  the  legislation  incomplete  fbr  ita 
apparent  object,  and  ^e  other  of  which  wiU  cover  end  redress  all  the  mischief^,  that 
ahould  be  adopted,  in  a  statute  conlcMedly  remedial,  which  is  the  most  narrow,  rather 
than  that  which  is  the  most  comprehensive,  for  the  reuson  only,  that  the  latter  will 
create  on  obligation  or  duty,  beyond  what  is  imposed  by  the  common  law. 

"  It  seems  clear,  that,  in  couinion  parlance,  as  well  as  in  law,  the  term  is  in  an  en 
huged  sense  sometimes  used  to  denote  any  kind  of  a  just  demand.  And  in  the  Roman 
law,  it  bnd  sometimes  the  tike  enlnrged  significalioa.  .SW  utnun  er  Miaa  an  ex  coa- 
tmuAi  iJefc/tor  itt,  nihil  r^ert,  says  the  Digest 

"  Upon  this  subject,  1  confess,  that,  with  all  the  lights  which  have  been  thrown  upon 
the  question  by  tbe  able  arguments  at  the  bar,  I  am  not  without  some  lurking  doubl«. 
But  having  reflected  much  upon  the  subject,  and  being  in  the  same  predicament  which 
Loid  £ldon  is  said 'to  have  suggested  as  having  sometimes  occurred  to  himself;  that  ha 
felt  doubts,  bnt  whs  unable  Co  solve  them  to  his  own  entire  satisfaction,  I  liave  at  length 
romo  to  tUu  conclusion  that  the  rejection  of  the  witness  as  an  iuieiestcd  witness  wu 
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tract.  It  vas  therefore  held,  that  an  attachment  would  lie  in  an 
action  founded  on  a  hill  of  lading,  whether  the  goods  ehipped  were 
not  delivered,  or  were  deliTered  in  a  danu^ed  condition.^ 

§  13  a.  In  Connecticat,  where  the  remedy  by  attachment  is 
conEiied  to  "  creditors,"  it  waa  held,  that  it  was  available  for  the 
recorerj  of  a  claim  for  unliquidated  damages  for  the  negligence 
of  the  defendants  in  towing  a  raft  of  logs  from  New  York  to  New 
Haven,  through  Long  Island  Sound,  which  the  defendants  had 
agreed  to  tow  safely  ;  by  means  of  which  negligence  the  raft  was 
broken  up  and  the  logs  scattered,  and  a  lai^e  part  lost,  or  recoy- 
ered  at  a  great  expense.* 

§  14.  In  Pennsylvania,  under  a  statute  which,  by  a  strict  and 
literal  construction,  confined  the  writ  of  attachment  to  cases  of 
debt,  the  following  case  arose.  The  defendant  bound  himself  to 
deliver  to  the  plaintilT  teas  of  a  certain  quality,  and  suited  to  a 
particular  market ;  and  on  failure  to  do  so,  to  pay  the  difference 
between  teas  of  such  quality  and  such  as  should  be  delivered. 
Teas  agreeably  to  contract  were  not  delivered ;  and  the  plaintiff 
commenced  suit  by  attachment,  swearing  that  the  difTerence 
amounted  to  $4,500.  It  was  held,  that  this  was  a  debt  witliin 
the  meaning  of  the  statute,  for  which  an  attachment  would  lie. 
"  It  is  not  every  claim,"  said  the  court,  **  tliat,  upon  a  fair  con- 
right.  I  follow  oat  the  doctrine  in  the  cane  of  the  Mill-Dun  Fonnderr  v.  Hove;,  which, 
■a  Ikraa  ll  goe*,  disdumi  the  interpretation  of  the  word  'debt,'  M  limited  to  contmcts 
for  (he  payment  of  determinals  rams  of  money.  FuBing  that  line,  it  doe*  not  seem  io 
me  eaiy  U>  uy,  that  if  cases  of  DnltquidBted  dnmages  may  be  treated  as  debts,  becaiua 
'they  end  in  the  ascertainment  of  a  fixed  mm  of  money,  chat  we  are  at  liberty  to  nj 
that  the  doclHne  is  not  equally  applicable  to  all  cases  of  nnliqoidated  dnmnses,  whether 
arising  ex  amtraeta  or  ex  ddido.  If  ultimately  it  ends  in  a  debt,  as  a  judgment  for 
damagiv  does,  that  cose  asaerta  that  its  character  as  a  debt  relates  bock  Co  its  orij^u. 
Besides,  it  seems  to  me  t])ion  principle  to  be  reasonable,  if  not  absotnCely  Juslifii.'d  by 
anthority.  to  hold,  chat  if  cho  iTBOBaction  occurs  while  a  person  is  a  member  of  the 
corpnralion,  and  he  would,  if  he  remained  a  member,  be  liable,  for  the  ullimate  debt 
adjudged,  it  may  well  be  treated  as  an  inchoate  debt,  consummated  by  the  judgment. 
Since  the  argument  was  had,  my  attention  bai  been  called  to  the  cose  of  Gny  r'.  Ben- 
nett, 3  Mctcalf,  52S,  which,  in  several  respccCa,  confirms  the  reasoning  whicb  I  had  pre- 
viously adopted,  in  relation  to  the  meauing  of  the  word  '  debt,'  aud  the  cookCructlon 
which  it  ought  to  receive  in  a  remedial  statute.  If  I  had  seen  the  case  at  an  earlier 
period,  it  would  have  somewhat  abridged  my  own  researches  on  the  same  subject." 

From  those  citations,  as  well  as  those  in  the  text,  we  are  justiHcd  in  considering  that 
tlio  word  dflit  has,  at  this  time,  and  in  this  country,  a  much  more  extended  si^ificatioa 
than  was  allowed  to  it  when  Blackstono  gave  jt  the  definition  above  quoted. 

1  Lenox  v.  Eowlond,  S  Caines,  323  ;  In  re  Mar^,  3  Barbour,  !S9. 

*  New  Haven  Saw-Hill  Co.  v.  Fowler,  28  Conn.  103. 
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Btruction  of  this  law,  or  even  in  common  parlance,  can  be  denomi- 
nated a  debt.  For,  in  the  first  place, -the  demand  must  arise  out 
of  a  contract,  without  which  no  debt  can  be  created ;  and  the 
measure  of  the  damages  must  be  such  as  the  plaintiff  can  aver  to 
be  due  ;  without  which,  special  bail  cannot  regularly  be  demand- 
ed." '  If,  upon  the  facts  sworn  to,  a  contract  does  not  appear,  or 
cannot  be  necessarily  implied,  an  attachment  will  not  lie.' 

§  15.  In  Maryland,  tmder  a  statute  requiring  the  plaintiff  to 
make  oath  that  the  defendant  is  bond  fide  indebted  to  him,  it  was 
held,  that  tlie  term  "  indebted  "  was  not  to  be  construed  in  a  tech- 
nical or  strict  legal  sense ;  but  that  where  the  contract  sued  upon 
furnished  a  standard  by  which  the  amount  due  could  be  so  clearly 
ascertained  as  to  enable  the  plaintiff  to  aver  it  in  his  affidavit,  or 
the  jury,  by  their  verdict,  to  find  it,  an  attachment  might  issue.' 

§  16.  In  Virginia  this  case  occurred.  A.  deposited  with  B,  on 
storage,  a  quantity  of  flour,  to  be  re-dolivered  on  demand.  B's 
warehouse  took  fire,  and,  with  the  fiour,  was  consumed.  A  sued 
by  attachment  in  chancery,  to  recover  the  value  of  the  flour.  It 
was  objected  that  the  court  had  no  jurisdiction,  because  the  claim 
was  not  a  debt ;  but  Uie  Court  of  Appeals  overruled  the  objection 
and  sustained  the  proceeding.* 

§  17.  In  Alabama,  where  the  statute  used  the  words  "  debt  or 
demand,"  and  required  the  plaintiff  "  to  swear  to  the  amount  of 
the  sum  due,"  it  was  held,  that  an  action  might  be  commenced  by 
attachment,  to  recover  for  a  breach  of  warranty  of  the  soundness 
of  a  slave ;  the  dam^e  for  t^ie  breach  of  warranty  being  the  value 
of  the  slave  at  the  time  of  the  warranty,  and  a  sum  capable  of 
ascertainment,  and  of  which  the  plaintiff  might  make  affidavit; 
and  the  cause  of  action  arising  oat  of  contract,  and  the  measure 
of  the  damageslieing  ascertained  by  the  law  of  the  contract.'  In 
the  same  State,  under  another  provision,  authorizing  one  non- 
resident to  sue  another  non-resident  by  attachment,  where  the 
defendant  is  indebted  to  the  plaintiff,  either  by  judgment,  note,  or 

'  Fisher  o.  ConBeqna,  2  Washington,  C.  C.  889.     See  Bedirood  v.  Conieqoa,  3 
Browne,  63;  Culuid  v,  Canningham,  37  Penn.  Bute,  328. 
)  JaiMbf  V.  Oogtil,  5  Sergeant  A,  Bawle,  4M. 

*  Wilson  V.  Wilson,  8  Gill,  IBS. 

*  Rstar  V.  Bnller.  1  Ldgb,  385.  *  We»Ter  v.  Pnrrtar,  11  Alabama,  941 
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otherwise,  it  was  held,  that  those  terms  did  not  ext^d  bejond 
causes  of  action  for  which  either  debt  or  indebiiatiu  aasumpsit 
would  lie.^ 

§  18.  In  Mississippi,  wbere  the  "creditor"  was  required  "to 
m^e  oath  to  the  amount  of  his  debt  or  demand,"  it  was  held, 
that  an  attachment  would  lie  to  recover  daou^ies  for  a  breach  of 
covenant." 

§  19.  In  Louisiuia,  nnder  a  statute  which  authorized  an  attach* 
mout  to  issue  "  whenever  a  petition  shall  bo  presented  for  the 
recovery  of  a  debt,"  an  action  was  brought  by  attachment  to  re- 
cover the  value  of  certain  goods  shipped  on  a  steainboat,  and  not 
delivered  according  to  the  terms  of  the  bill  of  lading ;  and  the 
case  was  considered  to  be  witliin  the  statute ;  the  court  holding 
that  all  obligations  arising  from  contract,  express  or  implied, 
either  for  the  payment  of  money  or  the  delivery  of  goods,  create 
a  debt  on  the  part  of  the  obligor,  for  which  an  attachment  may 
issue,  whenever  the  amount  may  be  fairly  ascertfuned  by  the  oath 
of  the  obligee.^ 

In  the  same  State,  it  was  held,  that  an  attachment  would  lie,  in 
an  action  by  the  purehaser  against  the  vendor  of  a  slave,  alleged 
to  have  absconded  from  the  plaintiff,  and  to  have  returned  to  the 
vendor,  who  harbored  him  and  refused  to  give  him  up,  to  recover 
the  value  of  the  slave,  and  of  his  services  during  his  detention, 
and  damages  for  expenses  incurred  in  demanding  him,  and  for 
counsel  fees:  the  court  holding  tiiat  Uie  retention  of  the  slave 
was  a  violation  of  the  contract  of  sale,  and  that  the  responsibility 
tliereby  incurred  was  not  diminished  by  an  outrage,  perhaps  a 
crime,  being  superadded  to  it.*  The  law  under  which  the  writ 
was  sued  out  in  tiiis  case  was  Art.  242  of  the  Louisiana' Code  of 
Practice,  in  these  words :  "  The  property  of  a  debtor  may  he  at- 
tached ill  the  hands  of  third  persons  by  his  creditors,  in  order  to 
secure  the  payment  of  a  debt,  whatever  may  be  its  nature,  whether 
the  amount  be  liquidated  or  not,  provided  the  term  of  payment 
have  arrived,  and  the  creditor  who  prays  the  attachment  state 
expressly  and  positively  the  amount  which  he  claims  " ;  and  Art. 
243  requires  the  creditor  to  "  declare  under  oath  the  amount  of 

'  Hazard  o.  Jordan,  12  Alabwna,  180.     '  Hunt  u.  Norris,  4  Martin,  517, 
*  Woolfblk  f .  Cage,  Walker,  300.  <  Crane  a.  Iiewis,  4  Lonuiana  Anntuj,  330. 
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the  sum  due  him."  Under  this  law  it  was  held,  that  an  attach* 
ment  would  lie  in  favor  of  the  owner  of  a  ship,  against  the  owner 
of  a  dock,  for  failure  to  fulfil  a  contract  by  the  latter  for  the  ser- 
vices of  hiB  dock  for  the  use  of  the  plaintifi''B  ehip.^ 

In  the  same  State  it  was  held,  that  an  attachment  might  be  sued 
out,  to  recover  the  value  of  books  delivered  to  the  defendant  to  be 
bound,  and  which  he  failed  to  return.^ 

And  again,  under  a  statute  authorizing  an  attachment  "  in 
every  case  where  the  debt,  dami^s,  or  demand  is  ascertained 
aud  specified,"  it  was  held,  that  attachment  would  lie  to  recover 
damages  sustained  by  the  malfeasance  of  one  in  the  employ  of 
the  plaintiff,  whose  good  conduct  the  defendant  had  guaranteed. 
The  court  in  disposing  of  the  matter  said :  "  By  the  wording  of 
the  statute,  some  cases  of  damages  were  to  be  excluded,  but  then 
it  is  equally  clear  that  some  were  intended  to  be  included ;  aud 
we  think  this  is  one  of  Uiem.  To  require  that  the  damages"^ 
should  be  ascertained,  and  made  specific  by  the  act  of  the  party  \ 
sued,  would  be  t«  render  the  words  in  the  statute  useless;  for  the 
moment  this  liquidation  took  place,  they  would  cease  to  be  dam- 
ages, and  become  a  debt.  The  act,  therefore,  contemplated  that 
the  sum  due  should  be  settled  by  the  oath  of  the  plaintiff  in  all 
those  eases  where  he  could  ascertain  it.  And  the  cases  in  which 
*^e  can  do  so,  we  should  consider  those  where  the  amount  does 
not  depend  on  an  opinion  of  the  wrongs  infiicted  on  his  feelings, 
reputation,  or  person,  but  on  a  knowledge  of  the  ii^nries  done  to 
his  property."  ' 

§  20.  In  Arkansas,  where  an  attachment  was  allowed  when 
any  person  "  is  indebted,"  it  was  held,  that  the  term  "  indebted  " 
is  synonymous  witli  owinff,  and  that  attachment  might  be  main- 
tained upon  an  unliquidated  as  well  as  a  liquidated  demand, 
arising  ex  contractu,  that,  might  be  rendered  certain.  The  case 
was  an  action  for  damage  for  breach  of  a  contract  to  tow  a  boat 
up  Red  River,  and  deliver  certain  loads  of  com  at  certain  places 
specified  in  the  contract.* 

§  21.  In  Indiana,  under  a  statute  authoridng  attachment  for 

*  Hyde  V.  Higgini,  IS  Loaisiana  Annual,  I.    '  Jonet  v.  BoBwd,  S  AikAOBat,  41B> 

*  TnrncT  t>.  CoUina,  1  Martin,  ir.  l.  389. 

*  Croil  V.  RichardEoi^  2  Marda,  h.  i.  333. 
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"  debts  or  other  demands,"  it  was  decided,  that  a  claim  for  dam- 
ages for  an  i^jorj  to  flour,  vhile  in  possession  of  the  defendant  as 
a  common  carrier,  and  in  the  course  of  transportation,  vas  a  cause 
of  action  for  vhich  an  attachment  would  Ue.^ 

§  22.  In  Uichigan,  the  statute  authorizes  an  attachment,  upnt 
an  affidavit  being  made  that  the  defendant  is  indebted  to  the 
plaiutitf,  and  specifying,  as  near  as  ma;  be,  the  amount  of  such 
indebtedness,  over  and  above  all  legal  sot-o^,  and  that  the  same  is 
due  upon  contract,  express  or  implied,  or  upon  judgment.  Under 
that  statute  a  plaintiff  in  attachment  filed  a  decliu^tion,  counting 
upon  the  breach  of  an  express  contract  for  freight  of  certain  ves- 
sels, claiming  damages  therefor,  and  for  demurrage,  and  upon  the 
common  counts  in  indebitatm  auumptU,  for  the  use  of  scud  res- 
sets,  retained  and  kept  on  dunnage,  and  a  quantum  meruit  count, 
for  use,  &e.  The  court,  in  considering  the  question  whether  the 
declaration  disclosed  a  cause  of  action  which  would  sustain  an 
attachment,  used  the  following  language :  "  What  is  an  indebt- 
edness ?  It  is  the  owing  of  a  sum  of  money  upon  contract  or 
agreement,  and  in  the  common  understanding  of  mankind,  it  is 
not  less  an  indebtedness  that  the  sum  is  uncertain.  The  result 
of  a  contrary  doctrine  would  be  to  hold  any  liability  which  could 
only  be  the  subject  of  a  general  ind^Uatut  asiun^nt,  quantum 
meruit,  or  quaiUum  valeiant  count  in  a  declaration,  such  an  indebt- 
edness as  could  not  be  the  subject  of  this  remedy  by  attachment. 
Without  fully  deciding  this  point,  which  is  not  necessarily  raised 
in  this  case,  we  see  no  reason  wliy  a  demand  arising  ex  contractu, 
the  amount  of  which  is  susceptible  of  ascertainment  by  some 
standard  referable  to  the  contract  itself,  sufficiently  certain  to  en- 
able the  plaintiff,  by  affidavit,  to  aver  it  as  near  as  may  be,  or  « 
jury  to  find  it,  may  not  be  a  foundation  of  a  proceeding  by  attach- 
ment. In  the  present  case  the  contract  furnishes  such  standard, 
equally  as  does  any  contract  for  goods  sold,  or  work  or  labor  done, 
without  express  agreement  as  to  price  or  compensation."  * 

§  23.  In  Illinois,  under  a  statute  which  authorizes  an  attach- 
ment to  issue  where  "  any  creditor  shall  file  an  affidavit,  setting 
forth  that  any  person  is  indebted  to  him,  stating  the  nature  and 
amount  of  such  indebtedness,  as  near  as  may  be,"  it  was  held, 

t  Busman  n.  Btaiib,  3  Indiana,  3T4.  ■  Bodofaon  v.  Btteh,  3  Hichigan,  ITT. 
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that  an  action  of  account  might  be  instituted 'by  attachmeDt,  by 
one  partner  in  a  commercial  adventure  gainst  another.  The  court 
remarked :  *'  The  law  was  designed  to  furnish  a  creditor  vitb  the 
means  of  collecting  his  debt,  in  a  case  where  he  would  be  unable  to 
do  so  in  the  ordinary  mode  of  proceeding,  and  we  can  see  no  reason 
why  it  should  not  be  as  applicable  to  actions  of  account  as  to  any 
other  class  of  cases.  The  claim  of  a  joint-tenant,  tenant  in  com- 
mon, or  coparcener,  is  just  as  sacred  as  that  of  any  other  creditor ; 
and  because  he  cannot  resort  to  the  more  usual  common  law  actions 
to  enforce  his  rights,  affords  no  reason  why  ho  should  be  deprived 
of  the  benefit  of  the  attachment  act,  when  he  presents  a  case  that 
would  authorize  an  attachment,  were  he  pennitted  to  sue  In  debt 
or  assumpsit. 

"  As  to  the  sufficiency  of  the  affidavit  there  can  be  no  question. 
Ailer  setting  forth  the  dealings  between  the  parties,  and  the  na- 
ture of  the  indebtedness,  with  great  particularity,  it  alleges  that 
the  defendant,  by  means  of  the  premises,  is  indebted  to  the  plain- 
tiff in  a  sum  stated,  and  that  the  defendant  is  not  a  resident  of 
the  State.  Upcm  such  an  affidavit  an  attachment  may  properly 
issue." ' 

In  Louisiana,  however,  it  is  held,  that  an  action  by  attachment, 
by  one  general  partner  against  another,  for  an  amount  alleged  to 
be  due,  growing  out  of  the  transactions  of  the  partnership,  cannot 
be  majutained.'    And  so  in  South  Carolina.' 

In  New  York  an  action  was  instituted  by  one  against  his  fomter 
copartner,  and  the  complaint  alleged  the  former  partnership,  a  dis- 
solution thereof,  an  assignment  of  the  plaintiff's  interest  to  the 
defendant,  and  the  defendant's  agreement  to  pay  the  partnership 
liabilities,  £c.,  and  divide  the  surplus ;  that  the  surplus  was  lai^ ; 
that  the  defendant  had  applied  the  assets  to  his  own  private  use, 
and  refused  to  render  any  account  to  plaintiff;  that  a  large  sum 
of  mcmey  was  due  to  plaintiff,  ivt  he  eould  not  ttate  the  ammatt; 

*  Hnmi^nyi  tr.  Hstthewi,  II  HUihui,  471.  See  Temark*  of  Sliditj.,  J.,  in  Btia»- 
giT  V.  Qriffln,  S  LooUiona  Anniul,  1S4. 

*  Lery  n.  Lctj,  11  Loniiiaiia,  G81 ;  Brin^ar  c.  Griffln,  S  LoniiiaDS  Anniu],  IMj 
JohntOD  D.  Short,  Ibid.  377. 

■  Rice  B.  B«eTB,  1  Rice'B  Di^t  of  Sontli  CarDlina  B«port«,  79,  Thii  case  cannot 
pTobablj  be  found  in  any  of  tliB  Tolnmce  of  tbe  Sonth  Carolina  Seporta,  bnl  it  ii  so 
donbt  authentic  Hr.  Rice's  Dig«st  eontaini  many  cases  decided  in  South  Carolina,  ukd 
nowhere  elw  leported.  In  that  State  thej  are  often  referred  to  in  the  opinioni  of  tlM 
Court  of  Appeals  as  anthoritatiTe.  Whoever  vranld  nndcratuid  thereaAm  of  the  absence 
of  those  cases  from  the  Ronorte,  ii  WbrttA  to  the  Prefiux  to  Nott  &  M'Cord's  Reporti 
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&nd  he  demanded  an  account,  and  that  the  defendant  pa;  what, 
upon  the  accounting,  might  be  found  due.  Long  after  the  action 
was  instituted,  the  plaintiff  obtained  an  attachment,  upon  an  affi- 
davit alle^ng  that  more  than  $25,000  was  due  him  from  the 
defendant.  A  Bupplementar;  affidavit  stated  tlie  amount  at 
$22,000.  A  motion  to  discharge  the  attachment  was  sustained, 
because  the  plaintiff,  in  stating  the  grounds  of  his  claim,  disclosed 
tliat  he  did  not  kuow,  and  could  not  know  until  an  account  had 
been  taken,  what,  or  itr  fact  whether  anything,  was  due  him  ;  and 
that  his  mere  opinion  or  belief  was  not  sufficient  to  warrant  the 
granting  of  the  process.' 

§  24.  The  debt  for  which  an  attachment  may  issue  must  pos- 
sess an  actual  character,  and  not  be  merely  possible,  and  dependent 
on  a  contingency  which  may  never  happen.  Therefore,  where  the 
plaintiff  alleged  as  a  ground  for  obtaining  an  attachment,  that  he 
was  security  upon  a  draft  drawn  for  tlie  defendant  in  the  sum  of 
$  900,  and  that  the  defendant  was  about  to  remove  himself  out  of 
the  State,  so  that  the  ordinary  process  of  law  could  not  be  served 
on  him,  and  that  thereby  the  plaintiff  would  probably  have  tlie 
draft  to  pay,  or  suit  would  have  to  be  brought  for  the  same  in 
another  State  ;  it  was  held,  that  the  attachment  could  not  be  sus* 
tained.' 

§  25.  And  though,  as  in  some  States,' an  attachment  will  lie  on 
a  debt  not  due,  yet  tliere  must  be  an  actual  subsisting  debt,  which 
will  become  due  by  the  efflux  of  time.  Therefore,  where  suit  was 
brought  on  the  4th  of  February,  by  Uie  drawer  against  the  accept- 
or of  bills  of  exchange,  which  bad  been  protested  before,  but  were 
not  taken  up  by  the  drawers  until  some  days  after  that  day,  though 
on  that  day  an  agreement  was  made  by  the  drawers  to  take  tliem 
up ;  it  was  held,  that  the  drawers  could  muntaiu  no  action  until 

'  Ackro^  u.  Ackroyd,  1 1  AlboK  Pract  B.  34B ;  a.  o.  20  Howard  Pract  K.  93 ; 
Ouilhoa  0.  IdQdo,  9  Bosworth,  601. 

*  Benson  v.  Campbell,  6  Porter,  455 ;  Tajlor  n.  DMiie,  13  Lomsiana,  63 ;  Harrod  v. 
BuTgcss,  S  BobinaoD  (La), 449.  In  Moore  v.  Holt,  10  Orattan,  aS4,  in  a  proceeding 
by  attaehment  in  chancery,  adtboriied  by  lh«  laws  of  Vii^inia,  it  was  decided,  that  a 
guarantor  might  munlain  a  bill  against  tlie  principnJ  debtor,  in  order  to  protect  faim- 
self  against  loss  by  reaaoa  of  tlie  debtor's  failure,  before  lie  has  actually  b«:n  sul^jected 
to  liability  as  guarantor.  This  doctrine,  howeTer,  is  sustainable  only  on  eqnitablo 
groaada,  nnder  eqniQi  juiisdiction,  and  has  not,  «o  &r  aa  I  have  diKorered,  been  rec- 
<^iied  at  applicable  to  a  proceeding  at  law. 
[20] 
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tlie  bills  were  actually  taken  up,  and  that  the  completion  of  the 
agreement  could  not  relate  back  to  the  time  it  was  made,  and  re- 
invest the  drawers  with  the  title  to  the  bills  on  the  4th  of  Feb- 
ruary.* And  so,  where  a  creditor,  for  the  accommodatioa  of  his 
debtor,  accepted  a  bill  drawn  by  the  debtor,  payable  a  certain 
number  of  days  after  date,  for  the  amount  of  the  debt,  with  inter- 
est to  maturity,  and  the  bill  was  discounted  by  a  bank,  and  the 
proceeds  applied  to  the  extinguishment  of  the  original  debt;  it 
was  decided,  that  the  acceptor  was  not  a  creditor  of  the  drawer 
until  the  maturity  of  the  bill  and  liis  payment  of  it ;  and  that  liis 
payment  of  it  at  maturity  could  not  retroact  so  as  to  give  validity 
to  BrU  attachment  sued  out  by  him  before  the  payment.' 

§  26.  In  New  York  this  case  arose.  A.  agreed  with  B.,  that  if 
B.  would  sell  him  goods  on  credit,  and  also  guarantee  his  liability 
to  C.  for  a  certain  sum,  he  would  ship  and  consign  to  B.  all  the 
fish  he  should  become  possessed  of  in  his  business  in  Nova  Scotia, 
as  security  for  the  guaranty  and  the  goods  to  be  sold  to  him.-  B. 
sold  him  the  goods  on  credit,  and  became  guarantor  to  C,  and 
afterwards  A.  sent  fish  from  Nova  Scotia,  but  refused  to  consign 
them  to  B. ;  whereupon,  and  before  the  term  of  credit  had  ex- 
pired, B.  obtained  an  attachment  against  A.  It  was  objected  that 
no  cause  of  action  existed  until  the  expiration  of  the  credit  on  the 
sale  of  the  goqds,  and  that  therefore  the  attachment  should  be  dis- 
charged ;  but  the  court  held,  that  the  contract  to  give  security  was 
broken,  and  an  action  might  then  be  sustained  for  the  breach  of  it, 
without  any  reference  to  the  time  of  the  credit,  except  that  if  a 
judgment  were  obtained  before  the  credit  expired,  the  court  had 
Eufticient  equity  powers  over  its  own  judgments  to  postpone  the 
collection  of  the  amount  of  the  judgment  until  the  credit  should 
expire,  or  to  vacate  it,  if  the  security  agreed  on  should  be  given.' 

§  27.  In  a  case  which  went  up  to  the  Supreme  Court  of  the 
United  States  from  Louisiana,  the  following  facts  were  presented. 
B.,  of  Charleston,  South  Carolina,  being  indebted  to  Z.  £  Co.,  of 
New  Orleans,  for  the  proceeds  of  a  cargo  of  sugar  consigned  to 
him,'Z.  &  Co.  drew  on  him  certain  bills  of  exchange,  which  were 

^  Blnnclisrd  v.  GronsBet,  1  Loouiana  Annual,  96. 

■  R«ad  V.  Ware,  B  Loniiiana  Anniul,  498 ;  Price  v.  Meiritt,  13  Ibid.  S36 ;  Todd  n 
SbooMi,  U  Ibid.  436. 
*  Ward  r,  Begg,  IS  Baibow,  139. 
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accepted,  for  the  full  amount  of  tliose  proceeds,  and  were  all  oego- 
tiated  to  third  persons,  and  were  outstanding,  and  three  of  them 
were  not  yet  due,  vhen  B.  made  an  asBignment  for  the  benefit  of 
his  creditorB.  Z.  &  Co.,  upon  hearing  of  it,  brought  suit  against 
B.  for  the  full  amount  of  the  proceeds  of  Ihe  cargo  of  sugar,  and 
attached  his  property.  The  question  was,  whether,  under  the  law 
of  Lonisiaoa  allowing  an  attachment  to  be  sued  out  upon  a  debt 
not  yet  due,  this  attachment  could  be  maintained.  The  court 
said :  "  It  is  plain  to  us  that  there  was  uo  debt  due  Z.  &  Go.  at  the 
time  when  the  attachment  was  made.  The  supposed  debt  was  for 
the  procoede  <^  a  cargo  of  sugar  and  molasses,  sold  by  B.  on  ac- 
count of  Z.  A  Go.  Assuming  those  proceeds  to  be  due  and  pay- 
able, Z.  A  Go.  had  drawn  certain  bills  of  exchange  upon  B.  which 
had  been  accepted  by  the  latter,  for  the  full  amount  of  those  pro- 
ceeds ;  and  all  of  these  bills  had  been  negotiated  to  third  persons, 
and  were  then  outstanding,  and  three  of  them  were  not  yet  due. 
It  is  dear,  upon  principles  of  law,  that  this  was  a  suspension  of  all 
right  of  action  in  Z.  A  Co.,  until  ^ter  those  bills  had  become  due 
and  dishonored,  and  were  taken  up  by  Z.  £  Go.  It  amounted  to 
a  new  credit  to  B.  for  the  amount  of  those  acceptances,  during  the 
running  of  the  bills,  and  gave  B.  a  complete  lien  upon  those  pro- 
ceeds, for  his  indemnity  against  those  acceptances,  until  they  were 
no  longer  outstanding  after  they  had  been  dishonored. 

"  It  is  true  the  statute  law  of  Louisiana  allows,  itb  certain  cases, 
an  attachment  to  be  maintained  upon  debts  not  yet  due.  But  it 
is  only  under  rery  special  circumstances ;  and  the  present  case 
does  not  fall  within  any  predicament  prescribed  by  that  law.  The 
statute  does  not  apply  to  debts  resting  in  mere  contingency,  wheth- 
er they  will  ever  become  due  to  the  attaching  creditor  or  not."^ 

§  28.  In  Ohio,  under  a  prorision  allowing  an  attachment  to  be 
obtained  iu  certain  cases  before  Hie  debt  has  become  due,  it  was 
decided,  that  the  holder  might  proceed  in  that  way  against  the 
indorser  of  a  negotiable  note ;  the  court  regarding  the  latter  as  a 
debtor  within  the  meaning  of  the  statute.^ 

§  29.  In  Massachusetts,  a  question  arose  as  to  the  time  when  a 

1  BUck  v.  Zachuia,  3  Homrd,  Sop.  Ct.  483 ;  DcnagTe  v.  Idne,  10  T  ■""■■<»"■  An-    . 
mal,  934 ;  Bendenon  c  Thomtan,  37  Miitiuippi,  44S. 
■  Smead  r.  Chru&eld,  1  Htnd;,  443. 
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demand  was  due,  bo  as  to  be  sued  upon.  A.,  accepted  bills  for  ibo 
accommodation  of  B.,  and  paid  them  on  the  second  day  of  grace, 
and  on  die  morning  of  the  third  day  of  grace  Eued  out  an  atta^ 
ment  against  B.,  to  recover  the  money  so  paid  for  his  accommoda- 
tion. Tlie  defendant  contended  that  the  pluntiff  could  not  bring 
his  suit  until  the  expiration  of  the  last  day  of  grace ;  but  the  court, 
while  recognizing  the  doctrine  that  an  action  could  not  have  been 
maintained  on  the  biU»  until  after  that  day,  yet  held  that  the  "  pay- 
mmit  before  the  day  was  good  payment  at  the  day,"  and  that  thcr 
T^ht  of  action  existed  at  any  time  on  the  last  day  of  grace.^ 

§  30.  Where  an  attachment  la  authorized  for  a  debt  not  due, 
if  the  grounds  of  attachment  be  peculiar  to  that  case,  they  cannot 
be  resorted  to  for  the  recovery  of  a  debt  already  due.  If  witli  the 
debt  not  due  there  be  combined  a  claim  that  is  due,  the  attach- 
ment Till  he  good  as  to  tiie  former,  but  not  as  to  the  latter.'  And 
in  tlie  case  of  suit  on  a  debt  not  due,  it  is  erroneous  to  enter  jud^ 
ment  before  the  maturity  of  the  demand.' 

§  81.  In  the  cases  above  cited,  vrhere  the  damages  were  an* 
liquidated,  it  trill  be  observed,  that  the  contracts  for  breach  of 
which  suits  were  brought,  affi»^ed  a  rule  in  themselves  for  ascer- 
taining the  damages,  and  upon  this  ground  the  actions  were  sus- 
tfuned.  But  where  such  is  not  the  case,  it  has  been  considered 
that  attachment  cannot  be  resorted  to. 

§  82.  In  the  Circuit  Court  of  the  United  States  for  tiie  third 
circuit,  a  case  arose,  in  which  damages  were  claimed  by  tlie  owner 
of  a  ship,  of  one  who  had  chartered  the  ship,  for  renouncing  the 
charter-party,  and  refusing  to  permit  her  to  proceed  on  the  con- 
templated voyage.  In  delivering  the  opinion  of  the  court,  dis- 
solving the  attachment,  Justice  WAaeiNOTON  stud :  "  Whether  die 
plaintifis  can  maintain  any  action  upon  this  charter-party,  by 
reason  of  the  refusal  of  the  defendant  to  take  on  board  a  cai^, 
and  to  proseoute  a  voyage,  is  a  question  which  has  not  been  con- 
sidered by  the  court;  nor  is  it  necessary  that  it  should  be  decided. 
For,  if  an  action  can  be  maintained  upon  it,  it  still  remains  to  be 

1  WUtirdl  *.  Brigbm,  19  Fick.  117. 

*  Le*T  ■■  HUlmui,  T  Gaorgia,  IBT ;  Danibidi  •.  CuMr,  1  Iowa,  KM. 

■  Wan  0.  Todd,  1  Alabama,  1B9. 
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Inquired,  hj  what  standard  are  the  damages,  which  the  plaintiff 
have  sustained  on  account  of  the  refusal  of  the  defendant  to 
perform  the  voyage,  to  be  ascertained  ?  That  furnished  by  the 
contract,  was  a  certain  sum  per  month,  during  the  voyage,  to  be 
ascertained  at  its  termination ;  but  that  event  never  took  place ; 
and  consequently  do  rule  can  be  deduced  from  this  source  to  fit 
the  present  case.  Tills,  then,  is  a  case  in  which  unliquidat«d 
damages  ore  demanded;  in  which  the  contract  alleged  as  die 
(aufie  of  action,  affords  no  rule  for  ascertaining  them ;  in  which 
the  amount  is  not,  and  cannot,  with  propriety,  be  averred  in  the 
affidavit ;  and  which  is,  and  must  be,  altogether  uncertain,  until 
the  jury  have  ascertained  it ;  for  which  operation  no  definite  rule 
can  be  presented  to  them."  * 

§  33.  In  New  Jersey,  adjudications  on  this  subject  have  taken 
place.  The  statute  there  required  the  plaintiff,  in  order  to  obtain 
an  attacliment,  to  make  oath  that  the  defendant  "  owes  the  plain- 
tiff  a  certain  sum  of  money,  specifying  as  nearly  as  he  can,  the 
amomit  of  the  debt  or  balance."  An  attachment  was  obtained  in 
an  action  of  covenant,  upon  an  affidavit  that  the  defendant  owed 
the  plaintiff  S300,  "  damans  he  bad  sustuned  by  reason  of  the 
breach  of  covenant  which  the  defendant  made  to  the  plaintiff  and 
hath  broken."  The'  nature  of  the  covenant  was  not  disclosed  by 
the  affidavit,  or  otherwise ;  and  the  coiirt  held,  that  the  attachment 
was  not  sustunable,  because  the  cause  of  action  sounded  in  dam- 
ages merely,  and  those  damages  were  unliquidated,  and  could  not 
possibly  be  reduced  to  any  degree  of  certainty  without  the  inter- 
vention of  a  jury.  But  the  court  considered  that  where  a  cove- 
nant is  for  the  payment  of  a  sum  certain,  it  might  be  proceeded 
on  by  attachment.^  In  the  same  State,  it  was  decided  that  attach- 
ment would  not  lie  for  the  recovery  of  a  penal^  intended  to  se- 
cure unliquidated  damages;'  and  in  Georgia,  that  it  would  not 
in  an  action  for  such  damages,  resulting  from  a  breach  of  cove- 
nant.* 

■  Gu-k  I.  Wilson,  8  Wash.  C.  C.  S60.  Sed  eontm,  Hedwood  i>.  Conaequ,  S 
Browne,  63. 

*  Jdffferyp.  Wooley,  5  H»lBted,  12$!  Barber  n.  Bobcton,  3  Oreen,  17. 

*  Cheddick  V.  Marsh,  1  Znbriskio,  483;  Bo/ n.  Browa,  1  Hsttuod,  1ST;  SickencRi 
D.  Simma,  Coxe,  199 ;  Slate  u.  Stall,  3  Huris  ft  HcHenry,  347. 

*  Milla  D.  Findlaj,  14  Otorgia,  £30.  It  WM,  bowflTW,  held  otberwiM^  under  a  nb- 
Mqoent  etatnte,  which  ia  noticed  in  g  34  a. 
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§  84.  In  Alabama,  under  that  clause  of  the  statute  above  re- 
ferred to,  which  authorized  aa  attachmeut  where  the  defendant 
was  indebted  to  the  plaintiff,  the  following  case  arose.  The  plain* 
tiff  alleged  that  the  defendant  contracted  with  him  to  take  certain 
iron  upon  a  vesEel  of  the  defendant's  Ijing  at  N^ew  Orleans  and 
bound  for  Providence.  The  iron  was  in  three  fiatboats  which 
were  taken  alongside  the  vessel,  and  the  defendant  commenced 
taking  it  on  board ;  but  he  lefl  a  quantity  of  it  in  the  boats  and 
refused  to  take  it,  alle^ng  that  it  would  not  pack  well  witli  the 
remfunder  of  the  freight.  One  of  the  boats,  containing  about 
forty  tons  of  the  iron,  of  the  value  of  $1,000,  sunk,  and  was 
totally  lost.  There  was  ample  time  for  the  defendant  to  have 
taken  the  iron  on  board  his  vessel,  and  ite  loss  was  caused  by  his 
refusal  to  take  it  according  to  his  contract.  The  court,  regarding 
the  cause  of  action  to  be  one  for  general  and  unliquidated  dam- 
ages, held  it  to  he  not  within  the  terms  of  the  law,  and  dissolved 
the  attachment.^ 

§  34  a.  The  cases  cited  in  the  next  preceding  three  sections 
arose  under  statutes  which  contemplated  indd>tedTie»»  as  the  foun- 
dation of  the  action.  But  in  some  States  the  language  which 
would  limit  the  remedy  to  cases  of  that  kind  has  been  replaced 
by  more  comprehenEiTe  terms ;  and  we  will  notice  the  decisions 
which  have  been  made  under  laws  of  that  description.  In  Min- 
nesota, under  a  statute  authorizing  an  attachment  in  an  action 
"  for  the  recovery  of  money,"  it  was  held,  that  it  might  be  resorted 
to  in  any  action,  either  ex  contracts  or  ex  delieto.*  In  Ohio,  imder 
a  statute  using  the  same  terms,  it  was  held,  that  an  attachment 
might  be  obtained  on  an  obligation  to  deliver,  on  and  after  a  cer- 
tain day,  iron  metal  in  payment,  at  a  rate  agreed  on,  for  iron  ore 
sold  and  delivered,  and  that  it  might  be  obtained  before  the  ma- 
turity of  the  obligation ;'  and  in  the  suae  State,  that  an  attach- 
ment might  be  resorted  to  in  an  action  by  one  partner  against  his 
copartner,  a^r  the  dissolution  of  the  firm,  to  recover  a  general 
balance  claimed  upon  an  unsettled  partnership  account.* 

In  Georgia,  under  a  statute  authorizing  suits  by  attachment 
''  in  all  cases  of  money  demands,  whether  arising  ax  oontractu  or  ex 
ddicto,"  it  was  held,  that  an  attachment  could  be  resorted  to  in  an 
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actioD  for  breach  of  a  promise  of  marriage.*  The  same  court  de- 
cided that  it  could  not  be  maintained  on  a  note,  before  it  became 
due,  which  was  payable  "  in  notes  good  and  solvent  when  tliis  be- 
comes due,"  though  the  statute  authorized  an  attachment  on  a 
"  mone/  demand  "  before  its  maturity ;  it  being  considered  that 
such  a  note  was  not  a  money  demand  until  after  it  fell  due  and 
remained  unpaid.* 

§  85.  The  right  of  a  creditor  to  sue  his  debtor  by  attachment,  is 
not  impaired  by  his  holding  collateral  security  for  the  debt.  The 
Supreme  Court  of  Hassaohusetts  at  an  early  day  held,  that  a  cred- 
itor who  hod  received  personal  property  in  pledge  for  the  payment 
of  a  debt,  could  not  attach  other  property  for  that  debt,  without 
first  returning  the  pledge ; "  but  this  position  was  afterwards  re- 
peatedly overruled  by  that  court.* 

§  86.  If  the  cause  of  action  for  which  the  attachment  is  ob- 
taiaed,  be  one  upon  which  that  process  might  not  be  legally  issued, 
Hie  defect  cannot  be  reached  by  demurrer  to  the  declaration.'  A 
motion  to  dissolve,  or  a  plea  in  abatement,  would  be  the  pnq>eT 
oourse.  And  no  advantage  can  be  taken  of  the  defect  after  ver^ 
diet,  where  the  defendant  appears  and  pleads  to  the  merits.' 

§  87.  There  can  be  no  doubt  that  a  corporation  as  well  as  a 
natural  person  may  sue  by  attachment,  though  the  statute  may 
require  the  affidavit  to  be  made  by  the  pluntiff,  without  mention- 
ii^  any  other  person  by  whom  it  may  be  made.  The  law  which 
gives  existence  to  the  corporation,  and  which  allows  it, to  sue  and 
be  sued,  necessarily  confers  on  it  the  authority  to  act  through  its 
agents  in  any  such  matter.'' 

^  Bkrton  D.  Pesmiui,  26  Qeorgu,  313. 

*  Honnw  v.  BEihap,  39  Georgia,  159. 
■  GlOTerl7  B.  Bnekett,  S  Usm.  IMK 

«  Coniindl  v.QovXA,  i  fUsk.  444;  B«ckwitb  v.  SiUef,  tl  Ibid.  489;  WhihreH  v. 
Brigham,  19  Ibid.  UT.  In  Taflor  t.  Cbeerer,  6  Graj,  14«,  tbe  conn  said  :  "  The  de- 
drioD  in  Cleverlj  t>.  Bnekett,  (hat  a  creditor  to  whom  a  debtor  hai  pl«igrd  a  chattel 
Bi  Neurit^  for  a  ddit,  canaot,  in  a  anit  for  the  debt,  attacb  other  proportj  of  Ibe  debtor 
without  first  Tctnrning  the  pledge,  ii  concraij  (o  all  the  anthoritiea  before  and  aince, 
Mid  il  not  to  be  regarded  aa  iaw." 

*  Caia  c  Mather,  3  Forter,  aS4 ;  Jordan  tr.  HaMrd,  tO  Alabama,  UI. 

*  Bcdna  v.  Wot&rd,  4  Smede*  &  Marshall,  STS ;  Manhall  v.  White,  8  Forter,  B91. 
I  TtentoD  Banking  Co.  t.  Harentick,  6  UabMd,  ITl. 
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OHAPTEE  III. 

ABSENT,  ABSOONDINO,  CONCEALED,  AND  NON-RESIDENT  DEBT0B3  ;  AND 
DEBTOBS  BBMOTINQ  OB  FBAUDULENTLT  DISPOSING  OF  THMB  PBOP- 
EBTT. 

§  38.  AiTACHHENTS  OTB  generally  authorized  against  absent, 
absconding,  concealed,  and  non-resident  debtors ;  and  we  will  now 
consider  the  adjudications  in  relation  to  these  several  classes  of 
persons.  But  before  doing  so,  it  may  be  remarked  that  where 
there  are  several  persons  liable  for  the  same  debt,  the  creditor 
may  proceed  by  attachment  against  any  one  or  more  of  them,  in 
relation  to  whom  any  ground  of  attachment  exists,  without  so 
{MTOceeding  against  the  others.* 

§  39.  Aitmt  Dditora.  It  has  never  been  conridered,  so  &r  as  I 
have  discovered,  that  mere  temporary  absence  from  one's  place  of 
residence,  accompanied  with  an  intention  to  retu^i,  is  a  sufiQcient 
cause  for  attachment.  Were  it  so  regarded,  no  limit  could  be  set 
to  the  oppressive  use  of  this  process.  Hence  we  find  that  usually 
the  absence  must  either  be  so  protracted  as  to  amount  to  a  preven- 
tion of  legal  remedy  for  the  collection  of  debts,  or  be  attended  by 
circumstances  indicative  of  a  fraudulent  purpose.  It  is  often, 
therefore,  expressly  provided,  that  to  authorize  an  attachment  on 
account  of  absence,  the  absence  must  be  of  such  character  that 
the  ordinary  process  of  law  cannot  be  served  on  the  debtor.  Bat 
even  where  no  such  qualification  exists,  no  case  is  to  be  foimd 
justifying  an  attachment  upon  a  casual  and  temporary  absence  of 
a  debtor.* 

§  40.  In  Louisiana,  an  attachment  was  tafcen  out  against  a 
merchant,  who,  during  the  summer,  left  his  store  in  New  Orleans 
in  charge  of  agents,  and  went  to  New  York  on  business,  avowing 
Ms  intention  to  return  in  the  fall.    It  was  contended  that  any 

1  CbitUoden  v.  Hobln,  9  low*,  417;  Austin  v.  Bnrgstt,  10  Ibid.  SOS;  oTsmillnf 
Conri«r  v.  Cksborn,  3  O.  Oreenc,  G33,  and  OgitTiB  v.  Wutibnni,  4  Ibid.  MS. 
1  FDller  V.  BiTan,  SO  Fean.  State,  144;  Mandel  o.  Feet,  IB  Arkkaaiu,  33fi. 
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kiDd  of  absence  of  the  debtor  from  the  jurjsdictioiial  limits  of  the 
State  authorized  the  attachment ;  but  this  view  was  rejected  and 
overruled  by  the  court.' 

§  41.  In  New  York,  the  court  seemed  to  lay  stress  upon  the 
&ct  that  the  debtor  iras  out  of  the  reach  of  the  process  of  law ; 
and  held,  that  the  remedy  by  attachment  was  available  against  an 
absent  debtor,  whether  absent  permanently  or  temporarily ;  and 
negatived  the  idea  that  one  might  go  openly  to  another  State  or 
country,  and  remain  there  doing  business,  but  intending  to  return 
when  his  oonveniance  will  perroit,  and  by  such  expressed  intea 
tion  prevent  the  resort  to  this  remedy.* 

§  42.  It  is  by  no  means  eat^  to  determine  what  absence  of  a 
resident  will  justify  an  attachment.  The  Supreme  Court  of  Mis- 
souri felt  the  difficulty,  in  construing  a  statute  which  autliorized 
an  attachment  where  the  debtor  "  has  absented  himself  from  his 
usual  place  of  abode  in  this  State,  so  that  the  ordinary  process  of 
law  cannot  he  served  upon  him."  *'  While,"  said  the  court,  "  it 
is  not  admitted  that  every  casual  and  temporary  absence  of  the 
debtor  from  hiBj)lace  of  abode,  which,  during  the  brief  period  of 
his  absence,  may  prevent  the  service  of  a  summons,  is  a  legal 
ground  for  issuing  an  attachment  against  his  property,  it  is  diffi- 
cult to  define  the  character  and  prescribe  the  duration  of  the 
absence  which  shall  justify  the  use  of  this  process.  It  may  be 
asserted,  however,  Uiat  where  the  absence  is  such,  that  if  a  sum- 
mons issued  upon  the  day  the  attachment  is  sued  out,  will  be 
served  upon  the  defendant  in  sufficient  time  before  the  return  day 
to  give  the  plaintiff  all  the  rights  which  he  can  have  at  the  return 
term,  the  defendant  has  not  so  absented  himself  as  that  the  ordi- 
nary process  of  law  cannot  be  served  upon  him."* 

§  48.  In  New  York,  under  a  statute  authorizing  an  attachment 
where  the  defendant  "  has  departed  from  the  State  with  intent  to 
avoid  the  service  of  a  sununons,"  a  somewhat  similar  question 
arose,  as  to  the  act  of  departure  which  would  sustun  an  attach- 
ment.   Unlike  the  case  in'  Missouri  just  referred  to,  the  matter 

>  WfttBon  V.  Plerpont,  T  Mwtin,  *I8. 
■  MMter  of  ThompBOD,  1  Wendell,  43. 

*  Eingsland  v.  Wonhun,  IS  Miuoori,  flB7 ;  EHiogion  n.  Uoom,  17  Ibtd.  4U ;  7^ 
*.  WHM,5Conii.  117. 
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of  duration  of  absence  was  not  involved,  but  the  intent  of  the  d&- 
partare.  The  defendant  openly  and  publicly  went  to  England  on 
business,  making  known  to  his  family  and  his  employees  his  inten- 
tion to  go,  and  expressing  his  expectation  to  return  in  six  weeks. 
But  he  was  on  the  eve  of  bankruptcy;  and  the  court  held,  that 
if  he  left  the  State,  though  openly  and  publicly,  and  intending  to 
trajisact  business  abroad  and  then  return,  but  with  a  view  of  hav- 
ing the  explosion  of  his  affairs  take  place  in  his  absence,  and  of 
avoiding  the  importimity  and  the  proceedings  of  his  creditors ; 
the  attachment  could  be  sustained.* 

§  44.  In  Pennsylvania,  an  attachment  was  allowed  "  where  the 
defendant  had  absconded,  or  departed  from  his  abode,  or  remained 
out  of  the  State,  with  design  to  defraud  his  creditors."  A  creditor 
obtained  an  attachment  against  his  debtor  on  the  allegation  that 
he  had  departed  with  that  design.  The  defendant  returned  be- 
fore the  fir^t  day  of  the  term  of  court,  and  resisted  the  attachment, 

1  Morgan  o.  Ateij,  7  Barbour,  65S.  The  opinion  of  the  court,  deltvered  by  Et>- 
HOMDB,  J,,  presenls  the  following  Bummary  of  ihe  gronnd^  on  which  the  attachment 
was  instaiaed.  "The  defeudacE  is  this  cuse,  having  conreiisedly  departed  the  State, 
all  tbat  is  required  is  fbr  the  coart  to  he  satietied  that  ha  dopArEoj^  jra»  with  intent  to 
■TOid  the  aerricB  of  proceaa.  So  that  if  the  detendant  was  on  tb«  TwgB  of  baakniptcf, 
and  left  the  Suite,  though  openl;  and  publiclj,  and  with  a  view  of  transactinft  buBincsa 
abroad,  with  a  view  of  having  the  explosion  taks  place  in  his  absence,  and  of  aroidiog 
'  the  importunity  and  the  proceedinjpi  of  hia  crediiora,  it  woalil  seem  that  the  case  wotUd 
come  withiti  the  statute.  It  is  estabtiahcd  that  his  departure  was  aot  aecret,  and  that 
he  Irene  to  Europe  on  legitimate  business,  avowing  an  intention  Co  return  in  six  weeks. 
He  maj  not  have  bad  an  intention  to  defraud  hie  creditors,  and  therefore  have  left  all 
hia  property  bvhind  him,  except  the  £  500  which. wu  reqoired  for  his  foreign  adTeotore. 
Still  ht  may  have  designed  10  avoid  the  service  of  a  summons  on  behalf  of  his  credi- 
tors ;  and  if  he  bad  snch  an  intention,  the  attachment  can  be  sustained.  I  am  inclined 
to  think  that  such  intention  is  justly  inferable  from  hia  embarmased  poution;  from  hii 
impaired  credit ;  from  hia  nttempla  to  borrow  money,  so  immediately  on  the  eve  of  Ms 
departure  ;  from  his  confessions  of  bis  inability  to  meet  bis  payments  as  thej  became 
due ;  from  his  leaving  behind  him  unpaid  debts  that  were  post  dne ;  from  the  pains  he 
ieems  to  have  taken  not  lo  disclose  lo  any  of  his  creditors  his  intention  to  go  abroad, 
thou^-h  he  saw  some  of  them  within  a  day  or  two  of  his  departure,  and  after  be  bad 
taken  his  passage ;  from  the  tenor  of  his  conversations  with  them,  which  looked  rather 
to  bis  continuanee  at  home  than  to  an  absence  abroad  ;  and  above  all  fmm  the  fact  that 
within  twenty-four  hours  after  he  hud  sailed,  his  confidential  clerk,  whom' be  hod  left  in 
entire  charge  of  his  al^ra,  called  a  meeting  of  his  creditors.  It  may  be  that  this  latter 
fact,  as  well  as  the  circumstance  that  his  clerks,  when  interrogated  as  to  his  whero- 
aboDtx,  gave  false  or  equivocal  answeni,  or  profeasdd  iginonuioa,  may  not  be  justly  im- 
putable to  him.  But  I  cannot  overlook  the  fact  that  the  clerks,  though  affcrdcd  the 
opportunity  on  this  motion,  have  given  no  explanation  of  either  of  these  matters,  but 
leave  the  inlcrence  to  be  drawn  that  tbeir  behavior  was  in  obedience  to  his  instmctiona, 
and  in  furtherance  of  his  intention  10  let  his  failure  happen,  and  the  winiling  up  of  his 
B^n  occur,  in  his  absence," 
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urging  hiB  declaration,  before  he  left,  that  the  object  of  his  jonr- 
ney  was  to  collect  debts,  due  to  him  in  Baltimore  fuid  elsewhere ; 
his  leaving  bis  family  behind ;  and  his  eabseqaent  return ;  as  dis- 
proving the  alleged  intent.  But,  on  the  other  hand,  it  was  shown, 
that  before  his  departure  he  had  refused  to  be  seen  by  his  credit- 
ors ;  had  left  the  city  clandestinely,  after  night,  to  join  the  Balti- 
more stage  the  next  morning ;  had  borrowed  three  dollars  on  the 
road ;  and  had  ordered  letters  to  be  sent  to  him,  directed  to  an- 
other name.  Oa  these  facts  the  court  considered  that  the  depart- 
ure with  a  design  to  defraud  bis  creditors  was  not  disproved,  and 
the  attachment  was  suBtained.* 

§  45.  A  similar  case  occurred  in  Louisiana.  An  attachment 
was  obtained  on  the  ground  that  tlie  defendant  "  liad  departed 
from  the  State,  never  to  return."  Afterwards  he  did  return ;  and 
the  question  was,  whether  his  return  was  conclusive  evidence  of 
his  intention,  when  he  departed,  to  return.  The  defendant  showed 
that  he  had  been  a  resident  of  the  State  for  about  five  years,  and 
carried  on  bufflness  as  a  merchant ;  that  during  that  time  he  had 
been  in  the  habit  of  absenting  himself  every  year  during  the  sickly 
season,  leaving  an  t^^nt  or  clerk  to  attend  to  bis  business.  On 
the  other  hand,  it  appeared  that  the  defendant  was  charged  with 
having,  with  the  aid  of  one  of  the  tellers  of  a  bank,  —  the  plain- 
tiff,—  actually  defrauded  it  of  a  sum  of  upwards  of  sixty  thou- 
sand dollars.  The  court  admitted  that,  in  the  absence  of  any 
suspicious  circumstances,  the  defendant's  return  would  probably 
be  sufficient  to  establish  the  existence,  when  he  left,  of  an  inten- 
tion to  return ;  but  that  the  consequences  he  had  to  apprehend 
from  the  fraud  he  was  chained  with  having  committed,  rendered 
.  his  intention  to  avoid  them  by  flight  so  probable,  tbat  the  mere  cii^ 
cumstance  of  his  return  did  not  totally  destroy  the  presumption.* 

§  46.  The  term  "  absent  defendants  "  received  a  judicial  con- 
struction in  Kentucky,  where  it  was  held  to  include  only  such  as 
wer6,  at  the  commencement  of  the  suit,  actually  absent  from  the 
State.'  And  in  South  Carolina,  under  a  statute  authorizing  an 
attachment  against  a  debtor,  "  being  without  the  limite  of  the 

'  Gibwn  ».  M'LaagMio,  1  Browne,  29S. 

*  New  Orleuu  Canal  and  Banking  Co.  v.  Comlj,  I  BobioBon  <Ia-),  831  i  Bmtm  k 
Comlr,  3  Ibid.  369;  Slmona  v-  Jacob*,  IS  I^niama  Annnal,  426. 

*  Clark  V.  Amold,  9  Dmui,  305. 
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State,"  an  attacluneat  was  qoashed,  because,  when  issued,  the  de- 
fendant was  in  fact  wiUiin  the  State,  though  he  concealed  himself 
to  avoid  process,  and  though,  by  his  coaduct  and  conversation  be- 
fore his  disappearance,  be  had  given  good  reason  to  believe  that 
be  had  left  the  Slate.^ 

§  47.  An  interesting  case  arose  in  New  York,  which,  though  not 
very  fully  and  definitely  reported  as  to  the  particular  rale  deduci- 
ble  from  it,  may  nevertheless  be  considered  as  laying  down  this 
doctrine,  —  that  where  a  particular  act,  done  by  a  debtor,  will  au- 
thorize an  attachment,  if  coupled  with  eitlier  one  of  two  several 
intents,  and  an  attachment  is  obtained  on  an  averment  of  the 
doing  of  the  act  with  one  of  those  intents,  it  will  be  sustained  by 
proof  of  the  other  intent.  The  case  involved  a  construction  of 
that  clause  in  the  Code  of  Procedure  authorizing  an  attachment 
where  the  defendant  "  has  departed  from  the  State  with  intent 
to  defraud  Jiia  creditors,  or  to  avoid  the  service  of  a  summons." 
Here,  it  will  be  noticed,  is  one  tut,  coupled,  disjunctively,  with  two 
several  intents.  The  act  alone  would  not  authorize  an  attachment, 
but  done  with  either  intent,  would.  An  attachment  was  obtained 
on  an  affidavit  alleging  a  departure,  with  intent  to  defraud  credit- 
ors. The  defendant  moved  to  set  aside  the  attachment,  and  ad- 
duced evidence  to  disprove  the  alleged  intent.  The  plaintiff  gave 
evidence  to  sustain  the  allegation  of  the  affidavit.  The  court  held, 
that  it  was  not  necessary  to  prove  the  intent  as  averred,  provided 
the  evidence  proved  the  other  intent  to  have  existed ;  and  the  at- 

'  Wlieeler  v.  Degnan,  a  Nott  &  M'Cord,  323.  In  Kentock;,  an  attachment  il  an- 
tharized  where  the  debtor  "  hai  been  absent  &oni  the  State  four  montfas."  Under  thii 
prori^bn  thit  caM  aiMe.  A.  left  hia  honae  in  WaihiDgcon  coDDtj,  some  sixtj  milea 
from  LoaisriDe,  on  the  ISth  oF  December,  1S59,  with  itock  for  MUsigsippi  and  Lonit- 
i«na.  He  expected  to  ehip  the  stock  on  board  a  Bleainer  at  Louisville  on  the  20tli  De- 
cember, but  wa«  unexpcclcdij  and  anavoidablj  detained  at  LoaisTille  ontil  the  S4th, 
when  he  embarked,  with  his  itock,  on  a  Btcamer  boand  down  the  Ohio  River.  Be 
did  not  retnm  to  Kentuckj  antil  about  the  lint  of  the  fbllotring;  Hay.  On  and  alter 
the  31at  oF  April,  seTcral  allacbioents  were  sued  out  againic  him.  The  queition  wai, 
whether  the  four  monthi'  absence  from  the  State  bad  elapmd  on  the  Slat  of  April, 
which  wu  more  than  that  period  after  he  left  hia  hoiue,  bat  Isu  than  that  aAor  be 
embarked  at  LoniaTiUe.  The  court  considered  the  matter  at  length,  and  announced 
it>  Gouclnsion  in  these  won)* :  "  Where  the  debtor.  leaTes  his  home,  with  the  intention 
of  going  out  of  the  Slate,  and  does  consnmmate  hi*  purpose,  and  is  absent  from  bb 
home,  pursuant  to  such  intention,  tor  the  period  of  fbnr  months,  we  think  thia  should 
be  regarded  aa  an  absence  from  the  State,  within  the  meaning  of  the  code  and  Utt 
Intention  of  the  Legislature,  notwithstanding  some  nnlooked-fbr  casnalty  may  bar* 
delayed  him  a  few  days  from  passing  bejond  the  territorial  bonndaij  of  the  8(Me." 
Spalding  v.  Bimms,  4  Metcalfe  {E;.},  98A 
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tachment  was  Eustained,  because  the  other  intent  vas  considered 
as  proved.  It  can  hardly  be  questioned  that  this  is  a  just  and 
sound  view  of  the  matter.  The  designated  intents,  though  sever- 
ally steted,  are  very  similar  in  character,  and  it  might  be  imprac- 
ticable to  state  with  certainty,  or  to  prove,  which  intent  was  present 
in  the  mind  of  the  Sefendant  at  the  time  of  departure.' 

§  48.  Ah»c(mdvng  Dabtort.  An  absconding  debtor  is  one  who, 
with  intent  to  defeat  or  delay  the  demands  of  bis  creditors, 
conceals  himself,  or  withdraws  himself  from  his  usual  place  of 
residence  beyond  the  reach  of  their  process ; '  and  in  order  to  con- 
stitute an  absconding,  it  is  not  necessary  that  the  party  should 
depart  &om  the  limits  of  the  State  in  which  he  has  resided.'  The 
Supreme  Court  of  Connecticut  remarked :  "  If  a  person  depart 
from  his  usual  residence,  or  remain  absent  therefrom,  or  conceal 
himself  in  his  house,  so  that  he  cannot  be  served  with  process,  witb ' 
intent  unlawfully  to  delay  or  defraud  his  creditors,  he  is  an  ab- 
sconding debtor.  But  if  he  depart  from  the  State,  or  from  his 
usual  abode,  with  the  intention  of  again  retui'ning,  and  without 
any  fraudulent  design,  he  has  not  absconded,  within  the  intend- 
ment of  tlie  law."  Tlierefore,  where  a  debtor  departed  from  L.» 
his  usual  place  of  residence,  and  went  to  M.,  in  the  same  Stete, 
where  he  worked  openly  at  his  trade  for  above  three  monUis,  with- 
out taking  any  measures  to  conceal  himself  j  it  was  held,  that 
while  in  this  situation,  he  was  not,  with  respect  to  a  creditor  in  L., 
an  absobuding  debtor,  alUiougb  his  friends  and  neighbors  in  L. 
did  not  know  where  he  was,  and  his  absence  was  a  subject  of  con- 
versation among  them.* 

%  49.  Since  concealment,  or  vrithdrawal  from  one's  place  of 
abode,  with  the  intent  before  mentioned,  is  a  necessary  element  of 
absconding,  it  cannot  be  said  of  one  who  resides  abroad,  and  comes 
thence  into  a  particular  jurisdiction,  and  returns  from  that  juris- 
diction to  his  domicile,  that,  in  leaving  the  place  which  lie  had  so 
visited,  he  was  an  absconding  debtor.^    And  under  a  statute  au- 

1  Uotgui  u.  Avwj,  7  Barbour,  656. 

*  In  Bennett  v.  Avnnt,  3  Sneed,  163,  tbe  Sopreme  Conrt  of  Tennessee  aaid:  "To 
abscond,  in  a  "iegti  sense,  menns  to  hldc^  conceal,  or  absent  one's  self  clsjideatinel]',  with 
the  intent  to  avoid  l^al  process." 

•  Keld  i-.  Adreon,  7  MarjUnd,  209. 

•  Btchu.  Waite;  5  Conn.  117.    See  OliTcr  o.  Wilson,  29  Georgia,  643. 

*  MatteroftltigeTsld,  a  Caines,  SIS;  Mottor  of  Si^iroeder,  6  Coiren,  603. 
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thorizing  an  attachment  against  atof  person  absconding  or  conceal- 
ing himself,  so  that  the  ordinary  process  of  law  could  not  be  served 
upon  him,  it  was  held,  that  only  residents  of  the  State  who  ab- 
sconded were  witliin  the  scope  of  the  law,  and  that  an  attachment 
would  not  lie,  for  that  cause,  against  one  who  had  not  yet  acquired 
a  residence  ihere.^ 

In  Alabama,  however,  it  was  held,  that  upon  affidavit  that  the 
defendant "  absconds  or  secretes  himself  so  that  the  ordinary  pro- 
cess of  law  cannot  he  served  upoU'  him,"  an  attachment  would  lie, 
though  the  defendant  was  a  resident  of  another  State,  and  was  only 
casually  in  the  State  of  Alabama.' 

§  50.  An  attachment  was  taken  out  against  one,  on  affidavit 
that  he  had  departed  the  State  with  the  intent  of  avoiding  arrest, 
and  of  defrauding  his  creditors.  Upon  its  being  made  to  appear 
to  the  court  that  he  left  his  home  to  go  to  another  place  in  the 
same  State  to  sell  some  property  ;  that,  previous  to  his  departure, 
the  object  of  his  journey  was  communicated  to  his  neighbors,  and 
was  generally  understood ;  and  that  he  publicly  took  his  departure 
and  returned  within  ten  days,  the  attachment  was  superseded.' 
And  80,  where  it  satisfactorily  appeared  that  the  defendants 
had  not  absconded,  although  from  the  facts  and  circumstances 
the  creditor  was  authorized- to  say  that  he  believed  ther  had 
done  BO.* 

§  51.  The  act  of  absconding  necessarily  involves  intention  to 
abscond.  Therefore  a  public  and  open  removal,  or  a  departure 
unaccompanied  with  that  intention,  will  not  constitute  an  abscond- 
ing. Much  less  will  such  a  departure,  accompanied  with  the 
expressed  purpose  to  return,  when  there  are  no  suspicious  cir- 
cumstances to  the  contrary.' 

§  52.  In  showing  the  true  character  of  a  departure,  where  it  is 
alleged  that  it  was  but  for  a  season,  with  the  intention  of  return 
ing,  evidence  of  common  reputation  in  the  neighborhood  to  that 
effect  is  inadmissible.^    But  in  all  such  cases,  what  the  party  said 

I  Sbngart  c.  Orr,  S  Terger,  191. 

'  Middlebrook  c.  Amea,  S  Stewmrt  &  ForUr,  1S8. 

*  Hatier  of  Chipmao,  1  Wendell,  66.  *  Hitlw  of  Warner,  3  Wendell,  4Si 

*  Bowdman  u.  Bickford,  S  Aikeni,  346. 

<  PilU  V.  Burroughs,  6  Alabuaa,  733?  Ha^  v.  ThIof,  13  Ibid.  334. 
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contemporaaeouely  with  Us  departure,  or  immediately  preyioua 
thereto,  as  to  the  point  of  his  deBtinatioQ,  the  object  he  had  in 
view,  and  wlien  he  expected  to  return,  is  a  part  of  the  rea  geaUe, 
and  may  be  received  in  evidence  as  explanatory  of  his  intentions, 
and,  in  the  absence  of  opposing  proof,  might  repel  the  imputatioa 
that  he  was  absconding,  or  otiierwise  endeavoring  to  evade  the 
service  of  ordinary  process.'  And  so  Iiis  acts  and  declarations  at 
tlie  time  of,  or  immediately  anterior  to,  the  departure,  are  good 
evidence  to  show  tlie  intention  to  abscond.* 

§  53.  As  the  act  of  absconding  is  a  personal  act,  it  can  be  alleged 
only  of  him  who  has  done  it.  "  A  person  can  neither  abscond, 
keep  concealed,  or  be  absent  by  proxy."  Therefore,  where  one 
member  of  a  firm  absconded,  and  a  creditor  of  the  firm  sued  all 
the  partners  in  attachment  as  absconding  debtors,  and  one  of  the 
defendants  pleaded  in  abatement  that  he  had  not  abEconded,  the 
plea  vas  held  sufficient  to  defeat  the  action.' 

§  53  a.  The  fact  that  a  defendant,  against  whom  an  attachment 
has  been  obtained  on  the  ground  of  hie  having  absconded,  after- 
wards appears  to  the  action,  does  not  constitute  proof  that  the 
affidavit  alleging  the  absconding  was  false.  He  may  have  been  an 
absconding  debtor  when  the  writ  was  issued,  and  have  returned 
afterwards.* 

§  54.  Debtort  concealing  themtelveg.  The  concealment  which 
will  justify  an  attachment  is  but  a  phase  of  absconding,  though 
sometimes  in  attachment  laws  the  two  acts  are  set  forth  separate- 
ly, and  independent  of  each  otlier,  so  as  to  indicate  that  they  are 
regarded  as  distinct.  More  usually,  however,  they  are  connected  to- 
gether  thus,  —  "  absconds  or  conceals,"  or  "  absconds  or  secretes" ; 
in  which  case  they  have  been  regarded,  and  no  doubt  rightly,  as 
undistinguishable.  It  has,  therefore,  been  held,  that  an  affidavit 
stating  that  the  defendant  "  absconds  or  conceals  himself,"  does 
not  exhibit  two  separate  grounds  for  attachment,  which,  coupled 

1  Km  v.  Burroughs,  8  Alabama,  738 ;  Offiitt  ».  Edwarfg,  9  Kobinaon  (Iju),  90 ; 
Havii  V.  Taylor,  13  Alabama,  331 ;  Buigeu  «.  Clark,  3  Indiaua,  UO ;  OUtbt  v.  ^ni- 
■OQ,  S9  Georgia,  US. 

■  Bon  IT.  Cbrk,  33  MUsonri,  996. 

■  Lcacb  ■>.  Cook,  10  Vermont,  339. 

*  Fbillipa  v.  Orr,  II  Iowa,  SSa.  • 
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by  the  disjanctive  "  or,"  would  be  Ticious,  but  ono  only  ;  for  the 
terms  are  of  equiTaleat  meaning.' 

§  54  a.  An  attachment  was  obtained  on  an  affidavit  that  the 
defendant  "  so  conceals  himself  that  process  cannot  be  served  upon 
him."  The  facts  were,  that  the  defendant  was  called  upon  in  the 
evening  for  payment  of  the  demand,  and  notified  that  unless  he 
made  payment,  suit  would  be  instituted.  During  the  night,  or 
the  next  morning,  he  sold  out  hi»  entire  stock  of  goods,  without 
taking  an  invoice,  and  in  the  morning  left,  and  was  absent  for  two 
months.  When  called  upon,  the  evening  before,  he  had  promised 
to  call  and  see  plaintiff's  attorney  in  the  morning,  but  left  without 
doing  so,  or  giving  any  notice  that  be  designed  to  leave.  Upon 
these  facts  it  was  held,  that  an  instruction  to  the  jury  in  the  fol- 
lowing terms  waa  correct:  *'It  is  concealment  to  avoid  service 
of  process,  no  matter  whether  for  an  hour,  a  day,  or  a  week ; 
whether  with  a  view  to  defraud  creditors,  or  merely  to  have  time 
to  make  a  disposition,  lawful  or  otherwise,  of  his  property,  before 
his  creditors  got  at  him  ;  it  is  placing  himself  designedly  so  that 
his  creditors  cannot  reach  him  with  process,  which  constitutes  con- 
cealment under  tlie  statute."  ^ 

§  55.  Where  an  attachment  was. issued,  on  affidavit  that  "the 
defendant  was  secreting  himself,  so  that  the  ordinary  process  of 
law  could  not  be  served,"  and  it  was  shown  on  his  behalf,  that  he 
was  temporarily  absent  from  his  place  of  abode,  on  a  visit  to  his 
son-in-law  in  another  county  of  the  same  State  ;  that  the  plaintiff 
knew  the  defendant's  intention  to  make  said  visit  long  before  he 
started,  and  that  his  intention  was  also  publicly  and  jiotoriously 
known  ;  it  was  held,  to  be  unnecessary  for  the  defendant  to  show 
that  he  communicated  to  the  plaintiff  his  intention  to  make  the 
visit ;  and  that  it  was  sufficient  if  it  were  known  in  the  neighbor- 
hood, and  could  have  been  ascertained  on  inquiry.^ 

§  56.  Concealment,  to  authorize  an  attachment,  must  be  with 
the  intent  to  defeat  or  delay  the  claims  of  creditors,  by  avoiding 
the  service  of  process.    Therefore,  one  who  conceals  himself  for 

>  QoH  r.  Gowi:^,  S  RichardMni,  477 ;  Conrad  v.  H'Gn,  9  Tagta,  428. 
■  Young;  v.  Nelnn,  25  niinoii,  &es. 

*  WahMU  B.  Hendrkk,  6  Texu,  4/X.    S«e  Bogga  v.  Bindskoff,  33  niincA,  M. 
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the  purpose  of  avoiding  a  criminal  prosecution  is  not  wilhin  the 
purview  of  the  law.^ 

§  57.  Noitrrendent  Det^ori.  It  may  be  remarked  that  mere  ab- 
sence from  a  particular  jurisdiction  is  not  a  convertible  term  with 
non-residence.  As  we  shall  presently  see,  absence  from  one's 
domicile  may  be  prolonged  to  such  an  extent  as  to  justify  his  being 
subjected  to  attachment  as  a  non-resident ;  but  where  a  statute 
authorizes  an  attachment  against  a  debtor  on  the  ground  of  non- 
residence,  he  cannot  be  proceeded  against  on  on  affidavit  alleging 
that  he  absconds  and  is  not  within  the  State.' 

§  58.  In  determining  whether  a  debtor  is  a  resident  of  a  partic- 
ular State,  the  question  as  to  his  domicile  is  not  necessarily  always 
involved  ;  for  he  may  have  a  residence  which  is  not  in  law  his  dom- 
icile. Domicile  includes  residence,  with  an  intention  to  remaiu  ; 
while  no  length  of  residence,  without  the  intention  of  remaining, 
constitutes  domicile.' 

§  59.  A  resident  and  an  inAahttant  mean  the  same  thing.  A 
person  resident  is  defined  to  be  one  "  dwelling  or  having  his  abode 
in  any  place";  an  inhabitant,  "one  that  resides  in  a  place."* 
These  terms  will  therefore  be  used  synonyipously,  as  they  may 
occur  in  the  cases  cited. 

§  59  a.  In  the  attachment  law  of  at  least  one  State,  —  Mary- 
land,—  the  word  citizen  is  used  in  reference  to  persons  liable  to 
be  proceeded  against  by  attachment,  and  the  meaning  of  tliat 
word,  in  that  connection,  became  the  subject  of  discussion  there ; 
and  the  c6urt  held,  that  a  party  may  not  be  a  citizen  for  political 
purposes,  and  yet  be  one  for  commercial  or  business  purposes ; 
and  considered  that  one  who  was  residing  and  doing  business  in 
that  State  waa,  in  contemplation  of  the  attacliment  laws,  a  citizen 
of  that  State,  though  an  unnaturalized  foreigner,  and  entitled  to 
no  political  privileges.  This  was,  in  effect,  to  make  no  distinction 
in  meaning  between  the  words  citizen,  rmdent,  and  ifAabitantfi 

>  Bwu  V.  8m1,  8  Mardi),  tr.  b.  247.  *  Cnnull  c.  Hnlchings,  7  Halsted,  84. 

*  Matter'of  Thompson,  I  Wendell,  43;  Foster  v.  Hall,  4  Humphreys,  346. 

*  Boowrelt  d.  Kellogg,  30  Johns.  108 ;  Uatter  of  Wriglej,  4  WendeU,  603 ;  s.  o.  8 
Wendell,  134;  SKenC'i  Com.  431,  note;  Wiltae  v.  Stearni,  13  Iowa,  2Sa. 

■  Held  V.  Adreon,  7  Huyluid,  SOS ,-  Risemick  v.  Daria,  19  Ibid.  82. 
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§  AO.  Where  the  subject  of  a  foreign  government,  vho  had  been 
trading  in  the  West  Indies,  came  to  this  country  on  a  commercial 
adventure,  without  any  idea  of  settling  here,  or  of  not  returning 
honco  as  soon  as  his  business  vaa  settled,  he  was  held  to  be  a  non- 
resident, and  liable  as  such  to  an  attachment.^  So,  a  peraon  com- 
ing occasionally  to  a  place  in  the  course  of  trade,  cannot  be  called 
an  inhabitant  of  that  place.'  Nor  can  one  who  removed  from 
another  State  clandestinely,  and  conceals  himself  in  that  to  which 
he  fled,  be  regarded  as  a  resident  of  the  latter.'  So,  where  one 
who  had  been  a  resident  of  New  York,  broke  up  his  residence  and 
sailed  for  England  tine  animo  revertendi,  but  after  staying  there 
three  weeks  returned  to  New  York,  on  his  way  to  Canada,  and 
took  lodgings  in  Brooklyn  to  await  the  arrival  of  his  goods,  and 
remained  there  a  few  weeks,  and  then  passed  over  to  New  York, 
and  took  lodgings  there  for  a  few  days ;  it  was  held,  that  these 
circumstances  afforded  no  foundation  for  a  pretence  that  he  was  a 
resident  or  inhabitant  of  New  York.* 

§  61.  Bat  one  who  goes  to  a  place  with  the  intention  to  reside 
tiiere,  becomes  a  resident  of  that  place,  and  acquires  a  domicile 
there,  whether  the  residence  have  been  long  or  short."  But  this 
animus  manendi  must  certainly  exist,  otherwise  no  domicile  is  ac- 
quired. Therefore,  where  one  had  abandoned  his  residence  in 
Indiana,  and  went  thence  with  his  family  to  New  York,  where  he 
lived  with  a  friend,  while  he  was  looking  out  for  an  opportunity  of 
again  getting  into  business  ;  and  whether  he  should  finally  settle 
iu  that  State,  or  elsewhere,  was  undetermined  ;  it  was  considered 
tJiat  he  might  be  proceeded  against  by  attachment,  as  a  non-resi- 
dent of  New  York.*  But  where  an  attachment  was  taken  out 
against  a  party  on  the  ground  of  non-residence,  the  affidavit  alleg- 
ing he  had  but  Just  emigrated  to  this  country,  and  had  no  perma- 
nent residence,  except  his  staying  fis  a  boarder  and  lodger  with 
the  plaintiff;  it  was  held,  that  he  was  not  a  non-resident,  'having 
left  forever  his  native  laud,  and  having  no  determiuation  to  reside 

'  Muter  ofFiogcnJd,  3  CHiiei,  318. 

>  Bunett'B  Cbtc,  1  Dallas,  153 ;  Boardnun  v.  BicUbrd,  I  AlkCDt,  MS. 

*  Bhugalt  V.  Orr,  S  Yer^r,  199. 

*  Haticr  of  Wriglej',  S  Wendell,  134;  Bemwiu  of  ClumceUor  Walworth,  i.  o.  4 
Weodell,  MS. 

*  a  Kcnfi  Com.  431,  note. 

*  BoRowi  V.  Miller,  4  Howard  Fncb  B.  349. 
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elsevbere  than  where  he  was  at  the  time  of  the  attachment  being 
obtained.^ 

§  62.  On  the  queetion  of  residence,  the  mode  of  living  is  not 
material,  whether  on  rent,  at  lodgings,  or  in  the  house  of  a  friend. 
The  apparent  or  avowed  intention  of  comtant  residence,  not  tlio 
manner  of  it,  constitutes  the  domicile.  In  inquiries  of  this  sort 
minute  circumstances  are  taken  into  consideration :  the  immedi- 
ate employment  of  the  party,  his  general  pursuits  and  habits  of 
life,  his  fHenda  and  connections,  are  circumstances  which,  tiirown 
into  the  scale,  may  give  it  a  decisive  preponderance.*  Therefore, 
where  a  man  came  from  another  place  to  reside  in  Pennsylvania, 
introduced  Ms  family  there,  took  a  house,  engaged  in  trade,  and 
contracted  debts,  he  was  held  to  be  an  inhabitant,  so  as  to  be  the 
subject  of  domestic,  and  not  of  foreign,  attachment.'  So,  where 
an  unmarried  man  came  to  Philadelphia,  took  lodgings,  and  rent- 
ed a  store  in  the  city,  where  he  carried  on  trade,  and  frequently 
declared  his  intention  of  taking  up  a  permanent  residence  in  the 
city,  he  was  held  to  be  an  inhabitant.*  And  while  a  man  thus  re- 
mains, he  is  to  be  regarded  as  a  resident  of  the  place,  though  he 
avow  an  intention  to  withdraw  from  it ; "  and  though  he  go  away, 
stating  that  he  intends  to  go  to  another  State,  but  is  absent  only  a 
short  time,  and  does  not  leave  the  State  in  which  he  has  resided.* 
And  so,  though  he  go  into  another  State  to  seek  another  residence. 
In  such  case  he  does  not  become  a  non-resident  until  the  fact  and 
intention  unite  in  another  abode  elsewhere.^ 

§  68.  It  follows  from  these  views  of  what  constitutes  a  resident 
or  inhabitant,  that  change  of  abode,  tine  animo  revertendi^  makes 
one  immediately  a  non-resident  of  the  place  from  which  he  de- 
parts.' Therefore,  where  a  person  resided  and  carried  on  business 
in  New  York  for  several  years,  and  becoming  embarrassed  and 
unable  to  pay  his  debts,  determined  to  leave  this  country  for  Eng- 

>  Heideobach  b.  Schland,  10  Howard  Pract.  R.  477. 

>  Uoicr  V.  O'Daniel,  1  Binnej,  34B,  Dole. 

■  Barnet's  Cast,  1  Dallas,  15S  ;  ThamejsKn  v.  VoBtluer,  I  Mi]es,  4S9. 

*  Kenned/  v.  Baillie,  3  Yeales,  BS. 

*  L/le  V.  Foreman,  1  Dullae,  4S0 ;  Bunbridge  n.  Aldcraon,  3  Browne,  Gl ;  Smith  «. 
Slory,  I  Humphreys,  430 ;  SCratton  v.  Brigham,  S  Sneed,  420. 

<  Sbipman  e.  Woodbnry,  a  MilM,  GT ;  Wheeler  e.  Degoan,  3  Nott  ft  HeCord,  333. 

<  PtoDtz  V.  Comfbrd,  36  Penn.  State,  430. 

■  Uoore  c.  Holt,  10  Grattan,  284. 
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Unci,  and  did  actually  leave,  taMiig  with  htm  his  effects,  without 
any  inteution  of  i-eturning,  he  was  held  to  be  no  longer  an  inhab- 
itant of  New  York.'  So,  where  oue  had  acquired  a  residence  in 
Fhiladclpliia,  and  sailed  thence  to  the  West  Indies  as  supercargo 
of  a  vessel,  taking  witli  him  four  fifths  of  his  property,  having  pre- 
Tiously  executed  an  assignment  of  the  rest  of  it  for  the  benefit  of 
oreditors  ;  and  engaged  in  trade  in  the  West  Indies,  whore  he  was 
seen  by  persons  who  understood  from  him  that  lie  did  not  intend 
to  return  soon,  and  his  letters  had  been  for  nine  months  silent  as 
to  his  return  ;  he  was  considered  to  be  no  longer  an  inhabitant  of 
the  State,  and  his  property  was  subjected  to  a  foreign  attachment, 
thoQgh  when  he  went  away  he  expressed  his  purpose  to  return  in 
twelve  or  eighteen  months.^  So,  where  one  resided  a  few  months 
in  Philadelphia,  and  then  proceeded  to  Virginia,  whence  he  sailed 
for  Elngland,  in  consequence  of  receiving  intelligence  of  the  mis- 
conduct of  a  partner  there,  but  declaring  his  intention  to  return  in 
the  ensuing  spring  ;  it  was  considered  that  he  had  ceased  to  be  au 
inhabitant  of  Pennsylvania,  and  was  subject  to  foreign  attachment.' 
So,  where  a  resident  of  Kentucky  stated  that  he  had  purchased 
land  in  Missouri,  and  intended  to  go  tliere  in  the  fall  to  Uve ;  and 
persuaded  an  acquaintance  to  go  with  him  aud  settle  in  his  neigh- 
borhood ;  and  did  go  away  in  the  fall,  and  was  absent  when  the 
suit  was  brought;  it  was  held  sufficient  to  justify  proceeding 
against  him  by  attachment  as  a  non-resident,  though'  he  returned 
a  month  after  the  suit  was  brought.*-  So,  where  one  left  Indiana 
under  false  pretexts,  leaving  his  family  ignorant  of  the  cause  of 
his  flight,  and  the  place  of  his  destination ;  and  was  absent  for 
more  than  two  months,  when  a  suit  by  attachment  was  brought 
against  him  as  a  non-resident,  and  was  gone  about  a  year  alt(^th- 
er,  and  during  that  time  was  in  Nevada  Territory,  and  there  was 
nothing  showing  an  intention  to  return,  but  circumstances  author- 
izing the  contrary  inference  ;  it  was  held,  that  it  might  be  inferred 
that  he  had  left  Indiana,  and  located  in  Nevada,  with  the  intention 
of  making  his  home  in  that  Territory.* 

§  63  a.   As  a  change  of  abode,  sine  animo  revertendi,  is  necessary 
to  make  one  a  non-resident  of  the  place  from  which  he  departs,  it 

>  Hfttter  of  Wrigley,  i  Wendell,  609 ;  l.  o.  8  Wendell,  IM. 
■  Bailor  D.  Frencli,  i  Te&tM,  341.  *  Furow  v.  Barlcer,  3  B.  Monroe,  917. 

.     *  Tavh>r  V.  Knox,  1  DtJlat,  IS8.  *  HeCoUem  v.  Wbiu,  33  Indiui,  43. 
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follows  that  the  enlistment  of  one  in  the  Tolunteer  military  serrioo 
of  the  United  States,  or  his  being  drafted  into  it,  and  his  departore 
irom  the  place  of  his  domicile  to  a  point  out  of  the  State,  in  the 
performance  of  military  duty,  Tith  an  intention  to  return  at  the 
expiration  of  his  term  of  service  to  his  former  abode,  cannot  have 
the  effect  of  maklbg  him  a  non-resident.^ 

§  64.  When  an  individual  departs  from  his  place  of  abode  in 
one  State,  with  the  intention  of  taking  up  his  residence  in  another 
State,  at  what  point  of  time  is  he  to  be  regarded  as  a  non-resident 
of  the  State  in  which  he  has  been  domiciled  ?  Can  he  be  so 
considered  before  he  passes  the  boundary  of  that  State  ?  This 
question  arose  in  Virginia,  under  a  statute  autliorizing  an  attach- 
ment "  against  a  pei«}u  who  is  not  a  resident  of  this  State."  The 
defendant  left  Winchester  at  nine  o'clock,  a.  m.,  and  went  by  rail- 
road to  Harper's  Ferry,  where  he  remained  until  between  half  past 
two  and  three  o'clock,  p.  M.,  when  he  took  the  cars  for  Baltimore, 
intending  to  go  directly  on  to  Pliiladelphia,  where  he  purposed 
residing.  Between  ten  and  eleven  o'clock,  a.  h.,  of  that  day,  en 
attachment  was  taken  out  and  immediately  executed.  The  point 
was  raised  whether,  at  that  time,  the  defendant,  being  still  within 
the  limits  of  the  State,  had  become  a  non-resident ;  and  the  Court 
of  Appeals  held  that  ho  had.'  But  in  New  Jersey  the  contrary 
was  held,  "rtiere  the  defendant  had  moved  his  goods  and  chattels 
out  of  the  house  he  had  been  occupying  to  a  canal-boat,  with  the 
intention  of  taking  them  and  his  family  to  another  State ;  and 
while  some  of  the  goods  were  on  the  boat,  some  on  the  wharf, 
ready  to  be  put  on  board,  and  others  on  the  premises,  and  m 
trangitft  from  the  premises  to  the  boat,  an  attachment  was  taken 
out  on  the  ground  tliat  he  was  "  not  resident  in  this  State  at  this 
time."  The  court  held,  that  at  most  there  was  but  an  intention  to 
Tfmove,  which,  without  the  fact  of  an  actual  removal,  did  not  make 
the  defendant  a  non-resident." 

§  65.  The  Court  of  Appeals  of  New  York  recognized  the  com- 
patibility of  domicile  in  that  State  with  actual  nou-residence,  so  as 
to  authorize  the  party  to  be  proceeded  against  by  attachment  ae  a 

1  Tibb[tts  V.  Townund,  IS  Abbott  Pract.  R.  S2I. 

>  Cltfk  B.  Ward,  13  GratUn,  440.     Bm  Spalding  v.  Simnu,  4  Metulfe  {Ky.),  MS. 
■  Englcr  f.  Bhjren,  4  Dulcher,  129. 
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noiM^dent,  even  when  tbe  intention  to  retam  existed,  and  there 
vas  no  abandonment  of  domicile.  This  was  onlj  an  extended  ap- 
plication of  the  doctrioe  held  in  that  State,  in  the  case  above 
cited,'  as  apphed  to  abient  debtors.  In  the  case  dov  referred  to, 
the  defendant  vbs  proceeded  against  as  a  noiirrendeta.  On  his 
behalf  it  was  offered  to  be  proved,  that  he  was  not  a  non-resident 
of  New  York  when  the  attachment  was  taken  out,  but  a  resident 
thereof ;  and  that  he  had  been  absent  about  three  years,  attending 
to  a  lawsuit  at  New  Orleans,  and  returned  thence  to  New  York 
after  the  attachment  was  obtained.  Tliis  evidence  was  excluded 
bj  the  judge,  because  the  offer  itself  showed  the  defendant  to  be  a 
non-resident  at  the  time  the  attachment  issued ;  and  the  Court  of 
Appeals  sustained  this  ruling,  and  held  that  the  defendant  was  a 
non-resident  when  the  attachment  iseued,  although  domiciled  in 
New  York.*  The  doctrine  of  this  case  was,  substantially,  adopted 
in  Maryland.* 

§  65  a.  The  legal  residence  of  a  wife  follows  that  of  her  hus- 
band, though  she  may  not  actually  reside  at  the  place  of  his 
domicile ;  and  hence  she  may,  conjoinUy  with  her  husband,  be 
proceeded  against  by  attachment,  as  a  nou-resideat  of  the  State  in 
which  she  actually  resides,  if  he  be  a  resident  of  another  State. 
This  was  held  in  a  case  where  the  wife  was,  before  marriage,  a 
resident  of  New  Jersey,  and  was  married  there  to  a  resident  of 
New  York.  After  the  marriage  they  went  abroad  to  Europe,  and 
during  their  absence  an  attaclmient  was  sued  out  against  them  as 
non-residents,  for  a  debt  contracted  by  the  wife  dum  tola.  It  was 
her  intention,  when  slie  went  abroad,  to  return  to  her  place  of  res- 
idence in  New  Jersey  and  continue  her  residence  there  for  a  time, 
and  on  her  return  she  carried  out  that  intention ;  ber  husband 
visiting  her  on  Saturdays,  coming,  for  that  purpose,  from  New 
York,  where  he  did  business,  and  returning  the  next  week  to  New 
York.  She  was  held  to  be  a  non-resident  of  New  Jersey,  so  a8  to 
authorize  tbe  attachment.* 

§  66.  In  connection  with  the  non-residence  of  one  member  of  a 

1  Matter  of  Tbompun,  1  Wendell,  4S. 

>  Haggart  b.  Morgan,  1  Selden,  4S3  ;  Frost  v.  Briabb,  It  W«nd«U,  II.  Stdaaira, 
Brandred  v.  Del  Uojo,  Spencer,  33S.  Bee  remsrki  of  Boo«(Tai.t,  J.,  in  Hnittat  K 
Seelej,  II  Howard  PracL  R.  S07. 

*  RiMwick  P.  Davii,  19  Marjland,  83. 

•  HKkettsiowD  Bank  v.  Mitchell,  4  Datcher,  SIS. 
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firm,  the  question  aiises,  vhether,  on  a  fina  debt,  an  attachment 
against  him  may  be  levied  on  the  partnership  eSects.  This  de- 
pends upon  vhether,  in  the  State  in  vhich  the  firm  exists,  a  joint 
liability  is  declared  by  statute  to  be  joint  and  several.  If  so,  the 
non-resident  partner  may  l>e  sued  by  attachment,  and  the  attach- 
ment may  l>e  levied  on  partnership  efiects  ;  ^  but  if  the  rule  of  the 
common  lav,  tiiat  partners  must  be  sued  jointly,  be  uualtered,  it 


§  67.  The  remedy  by  attachment  against  a  non-resident  is  not 
annulled  or  suspended  by  his  accidental  or  transient  presence  with- 
in the  State;^  nor  by  the  fact  that.he  has  a  commercial  domicile — 
tliat  is,  is  engaged  in  bosiness  —  therein,  vhen  his  pei^obal  dom- 
icile is  in  another  State.*  Therefore  where  a  defendant  had  all  his 
business  and  property  in  the  State  of  New  York,  and  all  his  busi- 
ness capital  and  his  bank  account  in  the  city  of  New  York,  where 
he  was  engaged  in  buBinees,  and  where  he  spent  on  an  average 
eight  hours  of  every  business  day  ;  but  for  reasons  of  convenience 
and  economy,  muntained  bis  family  in  Jersey  City,  in  the  State 
of  New  Jersey,  and  spent  with  them  there  his  nights  and  Sun- 
days ;  it  was  held,  that  he  was  not  a  resident  of  the  Stato  of  New 
Tork.» 

§  68.  In  many  of  the  States  statutory  provisions  exist,  author- 
izing attachments  to  issue,  where  a  debtor  is  about  to  remove  his 
property  out  of  the  State,  or  to  dispose  of  it  so  as  to  defraud  his 
creditors.  We  will  giive  attention  to  the  cases  which  have  arisen 
under  provisions  of  this  description. 

§  69. ,  Debtors  removing  theiT  Property.  In  Louisiana,  under  a 
statute  authorizing  an  attachment  where  "  tbe  debtor  is  about  to 
remove  his  property  out  of  the  State  before  the  debt  becomes  due," 
it  was  decided  that  the  statute  must  I)e  understood  to  apply  to 
property  which  tlie  creditor  might  have  supposed  would  not  be 

>  Greeas  v.  Pjae,  1  Alabuna,  S3S ;  Conldm  v.  Bmmi,  5  Ibid.  SIS. 

*  Wik7  t.  Sledge,  8  Georgia,  S33. 

•  Bryan  r.  Dunseth,  1  Martin,  k.  i.  413 ;  Jackson  v.  Perry,  13  B.  Monroe,  831. 

*  Bayue  r.  Taylor,  10  LooisUna  Annnal,  T3G. 

•  Barry  t>.  BockoTer,  6  AbboU  Pract.  R.  874  j  Potter  v.  Kitdi«n,  Ibid.  374,  noEa  J 
I«e  c  Stanley,  9  Howaid  Fract  B.  371 ;  Eong^ton  v.  Asli,  IS  Ibid.  77  j  Chaine  «. 
Waton,  Ibid.  591. 
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carried  out  of  the  State,  and  to  which  he  might  hare  looked  for 
his  security  at  the  time  of  contracting,  or  since  ;  but  that  it  would 
be  unreasonable  to  extend  it  to  a  species  of  property  which,  from 
its  nature  and  destination,  must  necessarily  be  taken  out  of  the 
State,  and  which  the  creditor  could  not  have  believed  would  re- 
main continually  within  its  limits.  Therefore,  where  a  debtor  was 
the  owner  of  a  steamboat,  which  he  had  purchased  from  the  plain- 
tiff, and  for  part  of  the  purchase-money  had  given  notes  to  the 
plaintiff,  secured  by  a  mortgage  on  the  boat,  which  notes  were  not 
yet  due  ;  and  after  the  giving  of  the  notes,  hs  had  been  running 
the  boat  regularly  in  a  particular  trade,  which  necessarily  took 
her  out  of  the  State ;  it  was  considered,  that  the  fact  of  the  de- 
fendant being  about  to  take  her  away  on  one  of  her  regular  tripSf 
without  any  fraud,  or  intention  to  def^ud,  being  alleged,  was  not 
sufficient  to  justify  an  attachment,  on  the  stAtutory  ground  above 


§  70.  In  Illinois,  where  the  statute  authorized  an  attachment 
when  the  debtor  "  is  about  to  remove  his  property  from  this  State 
to  the  injury  of  such  creditor,"  an  attachment  was  obtained  on 
that  ground  against  two  debtors,  and  levied  on  a  quantity  of  pig 
iron,  which  was  all  the  personal  properi^y  owned  by  the  defendants 
in  the  county,  at  the  time  the  writ  issued.  The  defendants  filed  a 
plea  in  abatement,  traversing  the  allegation  of  the  affidavit.  On 
the  trial  of  this  plea,  they  offered  to  prove  that  one  of  them  owned 
a  large  amount  of  personal  property  in  the  State,  free  from  any 
incumbrance,  and  more  than  sufficient  to  discharge  the  plaintiff's 
demand.  The  court  excluded  this  evidence ;  but  the  Supreme 
Court  held  this  exclusion  to  be  erroneous.  They  considered  that, 
not  only  must  there  be  a  removal  of  the  property  of  the  defend- 
ants, but  it  must  be  to  the  injury  of  the  plaintiff;  and  that  the 
proof  offered  was  competent,  as  tending  to  show  that  the  removal 
would  not  operate  to  the  plaintiffs  injury.' 

§  70  a.  In  Mississippi,  an  attachment  was  obtained  on  the 
ground  that  the  defendant  was  "  about  to  remove  his  property 
out  of  this  State."  The  defendant  plead  in  abatement,  denying 
the  allogation  of  the  affidavit.    On  the  trial  under  this  plea,  it 

>  BoMell  0.  Wilmn,  IB  Looisikiu,  SST. 

*  Wbite  V.  Wilson,  10  HIuuhs  [5  Qilinaii),  91 ;  Kde^wij  v.  Sniith,  IT  Ibid.  93. 
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appeared  that  the  defendant,  in'  pursuance  of  a  previously  ex- 
pressed purpose,  had  remoTed  a  part  of  his  property  to  LouiEiana, 
but  that  at  the  time  of  the  attachment  he  had,  in  Mississippi,  real 
aod  personal  pa^)pert7,  more  than  sufficient  to  pay  all  his  liabili- 
ties  in  that  State,  which  he  did  not  remove,  or  intend  to  remove. 
The  court  held,  that  in  such  case  an  attachment  vould  not  lie; 
and  the  grounds  of  its  decision  were  fliuB  stated:  "The  object 
of  the  statute  is  to  afford  to  the  creditor  a  security  for  his  debt, 
in  case  the  debtor  is  about  to  remove  his  property  out  of  this 
State,  so  as  to  deprive  tlie  creditor  of  the  coUectioa  of  his  debt  in 
tbiB  State.  The  principle  upon  vrhich  the  statute  proceeds,  is  the 
demger  of  lots  of  the  d^  hy  the  removal  of  the  d^endtait't  property; 
and  this  reason  fails,  and  the  remedy  provided  by  the  statute 
plainly  does  not  apply,  where  the  debtor  is  removing  a  part  of  his 
property,  but  does  not  remove,  or  intend  to  remove,  another  part 
of  it,  sulgect  to  the  payment  of  the  debt,  amply  sufficient  to  sat- 
isfy it,  and  accessible  to  the  creditor's  execution,  and  such  por- 
tion of  tiifi  property  remains  in  his  possessioa  openly  subject  to 
execution.  For,  when  property  to  such  an  amount,  and  so 
situated,  remains  in  the  possession  of  the  debtor,  and  is  not 
about  to  be  removed  from  the  State,  it  could  not  be  Justly  said 
that  the  creditor's  debt  would  be  in  danger  of  being  lost,  by 
the  removal  of  another  part  of  the  debtor's  properly  firom  the 
State."  ^ 

§  71.  In  Tennessee,  under  a  lavr  allowing  an  attachment  where 
a  debtor  "  is  removing,  or  about  to  remove  himself  or  his  prop- 
erty beyond  the  limits  of  this  State,"  an  attachment  was  obtained 
against  the  owner  of  a  steamboat,  on  the  allegation  that  he  was 
"  about  to  remove  the  said  steamboat  beyond  the  limits  of  this 
Stat«."  The  court  intimated  that  the  designation  of  only  a  pai^ 
ticular  piece  of  property,  a^  about  to  be  removed,  if  it  stood  alone, 
would  not  be  sufficient  to  authorize  the  attachment ;  and  that  the 
affidavit  ought  to  use  the  words  of  the  statute,  or  should  exclude 
the  idea  that  other  property  might  still  be  lefl)  by  the  defendant, 
within  the  jurisdiction,  amply  sufficient  to  satisfy  the  demand; 
but  considering  the  allegation  that  the  defendant  vas  about  to 
remove  his  boat  equivalent  to  the  assertion  that  be  was  about  to 
remove  himself,  tiie  attachment  was  sustained.^ 

■  IConngae  v.  Qaddb,  ST  SQuUiipia,  4S3.    ■  Bnnjan  ■>.  Uoigan,  T  HnmphraTi,  !10> 
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§  71  a.  D^tors  JraudiUeiUli/ ditposing  of  their  propertif.  In  many 
States  an  attachment  is  authorized  upon  affidavit  that  tho  defend- 
ant has  made,  or  is  about  to  make,  some  fraudulent  disposition  of 
his  property.  The  particular  terms  of  the  diSerent  statutes  oa 
this  subject  are  set  forth  in  the  Appendix,  and  will  not  be  referred 
to  here,  except  in  comiection  with  the  reported  cases.  But  there 
is  one  phrase,  —  "  his  property,"  —  wliich  is  common  to  them  all, 
and  the  scope  of  which  should  be  determined.  This  was  done  by 
tho  Supreme  Court  of  New  York,  in  a  case  where  the  ground  of 
the  attachment  was,  that  the  defendant  had  stolen,  secreted,  or 
embezzled  money  of  the  plaintiff  to  the  amount  of  $5,000  and 
upwards ;  that  he  said  he  had  deposited  part  of  the  proceeds  in 
the  name  of  a  little  sister,  and  acknowledged  Uiat  he  did  this  to 
avert  suspicion,  and  to  prevent  the  property  being  taken  from  him, 
and  to  conceal  it.  It  was  contended  that  an  attachment  did  not 
lie,  because  tlie  property  which  he  so  concealed  was  not  his ;  but 
the  court  sustained  the  attachment,  and  said :  "  T^e  Code  speaks 
of  the  secreting  of  the  d^endant'e  property.  By  that  was  meant 
any  property  in  his  possession,  and  to  which  be  claimed  title, 
although  his  title  was  imperfect  or  clearly  bad.  The  iiguiy 
to  the  creditor,  and  the  intent  to  defraud,  are  as  clearly  shown 
in  that  case,  as  if  the  defendant  had  a  perfect  title  to  the  prop- 
erty. "^ 

§  72.  In  Missouri,  an  attachment  vas  issued,  upon  affidavit 
that  the  defendant  bad  fraudulently  conveyed,  assigned,  con- 
cealed, and  disposed  of  liis  property  and  effects,  so  as  to  hinder, 
delay,  and  defraud  bis  creditors.  The  defendant  pleaded  in 
abatement,  traversing  the  allegations  of  the  affidavit.  On  the 
trial  it  appeared  that,  just  before  the  attachment  issued,  the  de-  . 
feudant  had  sold  his  entire  stock  of  goods  to  a  person  to  whom  he 
was  indebted,  for  the  purpose  of  paying  his  debt ;  and  it  was  held, 
that  sucli  a  sale  was  not  to  be  considered  fraudulent,  although  the 
defendant,  about  the  time  it  was  eSected,  made  false  representar 
tions  as  to  bis  condition  and  intentions,  unless  the'  vendees  were 
parties  to  the  fraud.^ 

§  73.  In  the  same  State  this  case  arose.    An  attaduneDt  mtf 
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sued  out,  un  the  ground  that  the  defendant  "  bad  fraudulently 
conveyed,  assigned,  removed,  concealed,  and  disposed  of  his  prop- 
erty and  eflfects,  so  as  to  hinder,  defraud,  and  delay  his  creditors, 
and  that  lie  was  about  to  do  those  things."  A  plea  in  abatement 
was  filed  putting  in  issue  the  truth  of  the  affidavit.  On  the  trial 
it  appeared  that  tlie  defendant,  being  indebted  to  the  plaintiff  and 
others,  was  permitted  by  them  to  take  a  certain  amoimt  of  goods, 
under  a  written  agreement  to  make  a  weekly  account  of  his  salea, 
and  pay  over  the  proceeds,  after  deducting  certain  charges ;  and 
that  he  made  on  one  occasion  a  considerable  sale  of 'goods  for 
cash,  of  which  be  made  no  return.  The  court  instructed  tlie 
jury  that  "  the  concealment  contemplated  by  tlie  statute,  means 
secreting  goods,  and  not  concealment  of  circumstances,  or  mis- 
representation of  facts,  and  that  this  lastr-mentioned  conduct  is  no 
ground  for  issuing  an  attachment."  This  was  held  by  the  Su- 
preme Court  to  be  erroneous.  *'  That  instruction,"  said  the 
court, "  declares  that  the  concealment  referred  to  in  the  statute 
must  be  a  concealment  of  goods,  and  not  of  facts  and  circun^- 
stances.  This  distinction  we  confess  ourselves  unable  to  appreci- 
ate. If  the  defendant  had  packed  away  in  his  cellar  goods  to  the 
value  of  one  thousand  dollars,  with  a  view  to  defraud  his  creditors 
and  prevent  them  IVom  collecting  their  debts,  this  is  conceded  to 
be  a  fraud  witliin  the  meaning  of  tlie  "^tatut^ ;  but  if  he  sells  the 
same  goods,  and  puts  the  money  in  his  pocket,  with  the  same 
intent  of  cheating  his  creditors  by  the  operation,  it  is  regarded 
as  a  mere  concealment  of  circumstances  we  suppose,  and  there- 
fore not  such  a  concealment  as  is  reached  by  the  attachment  law. 
Tlie  statute  uses  the  phrase  '  goods  and  eSbcts.*  The  money  for 
which  the  goods  were  sold  by  the  defendant  was  as  capable  of 
,  being  concealed  as  the  goods  were,  and  the  concealment  of  the 
money  is  surely  not  less  a  fraud,  because  it  was  accompanied 
with  a  concealment  and  misrepresentation  of  facts  and  circum- 
stances." * 

§  74.  An  attachment  was  obtained  in  Missouri,  on  the  ground 
that  the  defendant  had  fraudulently  conveyed  his  property,  and 
was  about  to  conceal  or  dispose  of  his  property  so  as  to  binder 
and  delay  jiis  creditors.  The  defendant  denied  these  allegations. 
On  the  trial,  it  was  shown  that  he  had,  previous  to  the  iesue  of 

1  Fowdl  V.  Matthaira,  10  MitMnri,  49. 
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die  attachment,  confessed  a  judgment  in  favor  of  another  party, 
upon  which  execution  was  issued,  and  when  the  BhorifF  went  to 
defendant's  store  to  levy  the  same,  ho  found  there  the  execution 
plaiutiff,  who,  after  some  conversation  with  the  defendant,  in- 
structed the  Bheriff  to  suspend  a  levy  until  further  orders ;  and 
that  notliing  was  done  under  the  execution,  until  the  attachment 
was  placed  in  the  hands  of  the  sheriS',  when  the  execution  plainti£r 
directed  a  levy.  This  was  held  by  the  court  to  be  a  fraudulent 
disposition  of  his  property  by  the  defendant ;  and  it  was  further 
held,  that  the  declarations  of  the  execution  plaintiff  in  connection 
with  the  transaction  might  be  given  in  evidence  against  the  de- 
fendant.^ 

In  the  same  State  an  attachment  was  obtained,  on  the  ground 
that  the  defendant  *'  had  fraudulently  conveyed  or  assigned  his 
property  or  effects  so  as  to  hinder  or  delay  his  creditors."  The 
evidence  showed  a  conveyance  by  the  defendant  of  a  stock  of 
goods  to  C.  to  secure  and  pay  debts  to  R.,  which  conveyance  ^e 
plaintiff  endeavored  to  show  was  made  fraudulently,  so  as  to  hin- 
der and  delay  his  creditors.  It  was  iield  unnecessary,  in  order  to 
sustain  the  attachment,  to  show  that  tlie  trustee  and  the  cettui  que 
ttTut  acted  in  bad  faith ;  hut  that  if  the  defendant  acted  with  a 
fraudulent  intent  in  making  the  deed,  it  was  sufficient ;  and  that 
his  statements,  made  shortly  after  the  execution  of  the  deed, 
might  properly  be  given  in  evidence  to  show  the  intent  with  which 
he  made  it.''  And  in  a  subsequent  case  it  was  decided,  that  in 
makuig  such  a  conveyance  the  fraudulent  intent  must  be  shown  to 
have  existed,  in  order  to  sustain  the  attachment,  and  that  it  was 
not  BufQcient  merely  to  show  that  the  effect  of  the  conveyance  was 
to  hinder  and  delay  creditors.' 

In  the  same  State,  where  an  attachment  was  ohtained  on  the 
ground  that  the  defendant  was  about  fraudulently  to  conceal,  re- 
move, or  dispose  of  his  property  or  effects  so  as  to  hinder  or  delay 
his  creditors,  it  was  held  not  necessary  to  show  that  he  was  about 
80  to  dispose  of  all  his  property,  but  that  the  attachment  would  be 
sustained,  if  he  was  about  so  to  dispoEe  of  any  part  of  it.* 

J  75.  In  Kew  York,  under  a  statute  which  allowed  an  attach- 
ment to  issue,  "  when  it  shall  satisfactorily  appear  to^the  justice 

■  Bpnic«r  tr.  I>«agle,  81  MiMOori,  459. 
<  T^lor  V.  Mf  era,  M  AQwouri,  81. 
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that  th6  defendant  is  about  to  remove  from  the  county  any  of  his 
property,  with  the  intent  to  defraud  his  creditors,  or  has  assigned, 
disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
any  of  his  property  with  the  like  intent,"  an  attachment  was  is- 
sued, upon  affidavits  specifying  several  causes,  among  which  was, 
that  the  defendant  was  about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors.  The  affidavit  assigned  the  existence  of 
the  following  facts  as  evidence  of  that  intent :  that  the  defendant 
left  the  county  of  Chemiuig  two  months  before,  and  went  to  the 
province  of  Upper  Canada,  with  intent  to  remun  there,  and  had 
taken  with  him  some  portion  of  his  personal  property ;  that  he 
had  no  family,  and  but  little  property ;  that  he  was  offering  his 
property  in  Cliemung  county  for  sale ;  that  he  told  the  plaintiff 
that  he  would  be  damned  glad  if  he  ever  got  his  pay  of  him ;  that 
DO  civil  process  could  be  served  on  him,  because  he  kept  out  of 
the  State ;  and  that  he  refused  to  pay  anything  on  the  plaintiff's 
debt.  It  was  held,  that  these  facts  proved  a  strong  case  of  iTitmt 
to  dispose  of  property  to  defraud  creditors.^ 

§  75  a.  In  New  York  an  attachment  was  obtained,  on  the 
ground  that  the  defendant  was  '*  about  to  assign  or  dispose  of  his 
property,  with  intent  to  defraud  his  creditors,"  In  support  of  the 
attachment,  evidence  was  given  of  threats  of  the  defendant  to 
make  an  assignment  of  his  property,  and  that  plaintiff  would  get 
notliing,  and  to  put  his  property  out  of  his  hands  so6ner  than  pay 
more  than  one  third  of  his  debts ;  and  on  the  plaintiff's  refusing 
to  take  less  than  the  amount  of  his  claim,  the  defendant  threat- 
ened to  go  home  and  put  his  property  out  of  his  hands.  In  the' 
Supreme  Court,  at  Special  Term,  Ingrahah,  J.  held  this  evidence 
to  warrant  the  presumption  of  a  fraudulent  intent;'  but  at  Gen- 
eral Term  this  decision  was  reversed,  on  the  ground  that  the 
threat  of  the  defendant  to  make  an  assignment  of  his  property, 
was  a  tlireat  to  do  a  lawful  act ;  and  that  the  attachment  could 
not  be  sustained  without  presuming  an  evil  intent,  which  is  con- 
trary to  the  principle  that  we  are  not  to  presume  wrong  until 
wrong  is  plainly  indicated ;  and  that  the  conduct  of  the  defendant 
in  subsequently  making  a  legal  and  valid  assignment  of  his  prop- 
erty, was  1^  fact  to  be  considered  as  indicating  the  intent  of  the 

1  Roaeafleld  v.  Hovftrd,  15  Barbour,  916. 
»  WOaoD  B.  Britton,  G  AblwH  Prect.  B.  33, 
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inrerioos  tlireat.^  Bat  in  a  Bobseqaent  similar  case,  where  it  ap- 
peared that  the  defendant's  aseote  vere  more  than  safficient  to 
pay  all'tlie  other  claims  agaiust  him  than  that  ened  on,  and  that 
ie  only  waited  Ume  to  pay  ail  hi»  debts,  it  iraa  held,  that  the  threat- 
ened  assignment  moat  have  been  intended  to  be  fraudulent,  or  an 
instrument  of  fraud ;  and  the  attachment  vos  sustained.'  And 
where  a  debtor  refused  to  pay  his  note  on  demand,  and  was  told  by 
the  creditor  that  he  would  be  sued ;  and  he  thereupon  tlireatened, 
if  he  was  sued, "  to  turn  over  all  his  property,  and  that  the  cred- 
itor would  n't  get  a  cent " ;  it  was  held,  that  this  threat  evidenced 
an  intention  to  dispose  of  his  proper^  so  as  to  baffle  the  creditor 
in  the  speedy  collection  of  his  debt,  and  the  attachment  was  sos- 
tained.'  It  will  be  observed  that  this  case  differs  &om  those  just 
referred  to  in  this  connection,  in  that  the  threat  was  not  to  put  his 
property  out  of  his  hands  by  making  an  assignment.  This  difier- 
ence  was  recognized  by  the  court,  which  said  that  eases  in  which 
the  only  threat  was  to  make  merely  a  lawful  assignment,  were  in- 
applicable to  this  case. 

§  76.  Where  an  attachment  in  chancery  was  obtained,  upon 
the  complainant  alleging  his  belief  that  the  defendant  would  sell, 
convey,  or  otherwise  dispose  of  his  property,  with  the  intent  to 
hinder,  delay,  and  defraud  the  complainant,  unless  prevented  by 
attachment;  it  was  held,  that  the  fraudulent  intent  must  be  shown 
to  have  existed  before  the  suing  out  of  the  attachment ;  and  that 
to  prove  it  to  have  originated  afterwards  was  not  sufficient.* 

'  §  77.  In  Iowa,,  under  an  aflidavit  that  "  the  defendant  u  in 
some  manner  about  to  dispose  of,  or  remove  his  property  with 
intent  to  defraud  his  creditors,"  evidence  of  acts  done  by  him  ten 
years  before,  in  another  State,  was  held  not  admissible  or  relevant 
to  prove  the  truth  of  the  affidavit.  "  However  competent  such 
evidence  might  be,"  said  the  court,  "  if  the  plaintiff  had  first 
given  testimony  of  any  fact  or  foots,  which  would  t^nd  directly  to 
establish,  on  his  part,  the  issue  joined,  in  order  to  strengthen  the 
evidence,  certainly,  until  some  ground  in  fact,  upon  the  issue  thus 

1  Wiitoo  V.  BriCton,  B  Abbott  Froct.  R.  97;  Di<^iiuoii  v.  Benham,  10  Ibid.  390; 
■.o.  IS  Ibid.  198;  19  Howard  Pnct.  R.  410. 

*  Gaeberie  v.  Apple,  U  Abbott  Pnict.  R.  64. 

■  liTenooro  v.  Rhodea,  37  Howard  PracL  E.  S06. 

*  Wamer  a.  Everett,  7  B.  Moddm.  SSa. 
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joined,  had  been  laid  for  its  operation,  it  was  inadmigsible,  being 
irreterant.  To  allow  such  &cto  to  be  resuscitated  after  tlio  lapse 
of  ten  or  twelve  years,  and  made  the  graTamen  of  a  legal  proceed^ 
ing  such  as  this,  would  be  pushing  the  eeveritj  of  the  attachment 
law  to  an  extreme  never  contemplated  by  the  legislature."  ^ 

>  Leiri*  r.  Eennedj,  8  G.  Qnene,  St, 
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CHAPTER    IV. 

UABIIJTY  OP  COBPOaATIONS  AND  BBPRESENTATIVE  PEB80NS  TO  BE 
SDED   BY   ATTACHUENT. 

§  78.  Wb  have  seen  that  debtora  are  liable  to  be  sued  by  attach- 
ment. This  might  be  supposed  to  iuclude  all  descriptions  of  pei^ 
80DB ;  but  ve  find  that  doubts  have  arisen  as  to  the  liability  of 
corporations  to  attachment ;  and  that  there  are  Bome  descriptions 
of  natural  persons  who  are  exempt  irom  it.  We  vill  briefly  con- 
sider these  subjects. 

§  79.  Corporatvma.  At  an  early  day  the  Supreme  Oourt  of 
New  York  decided  that,  under  the  law  of  that  State,  an  attach- 
ment did  not  lie  against  a  foreign  corporation.  This  view,  how- 
ever, has  not  been  followed  by  any  court  out  of  that  State ;  but 
the  contrary  doctrine  has  been  announced  in  New  Hampshire, 
Pennsylvania,  Yit^nia,  Georgia,  Alabama,  Louisiana,  Tennessee, 
Dlinois,  and  Missouri,  and  may  now  be  considered  as  settled.'     In 

1  McQueen D. Middletown  M&n.  Co., IS  Johns.S;  Libbey t>. Hodgdon,  9 New Bamp. 
3Mi  Bushel  i>.  CommoDweaJtli  Ina.  Co.,  15  Sergeuit  &  lUwIe,'  173 ;  U.  8.  Bank  >. 
Uerdunta'  Bank,  1  RoUiMon  (Va.),  573  ;  South  Carolina  B.  R.  Co.  v.  McDonald,  5 
Qeorsia,  B3t  ;  Planters  Si  MenJiants'  Bank  v.  Androwa,  S  Porter,  4(H ;  Uartin  o. 
Branch  Bank,  14  Louisiana,  415;  Hazard  o.  Agricnltoral  Bonk,  11  Robinson  (La.), 
3Se;  Union  Bank  n.  U.  S.  Bank,  4  Hamphrefs,  389;  Mineral  Point  R.  R.  Co.  v. 
Keep,  3a  Ulinoie,  9;  St.  Louis  Perpetual  Ins.  Co.  i>.  Cohen,  9  Miaaonri,  421.  On  this 
subject  the  oppotite  views  enterlained  will  be  seen  bf  the  following  extracts  from  the 
0[Hoioos  or  the  conrts  of  New  York,  FennajlTania,  and  Qeorgift. 

The  gronnds  of  the  New  York  decision  are  thus  stated  bj  Spbvczs,  J. :  "An  at- 
tachment haring  been  issued  In  this  case  against  the  eatate  of  a  corporation  existing 
in  Hiddletown,  in  the  State  of  Conneclicnt,  a  motion  is  now  made  (or  a  tuptnederu,  on 
the  gniand  that  the  statute  for  relief  against  absent  and  absconding  debtors  docs  not 
antboriie  a  proceeding  ageinat  a  Mqwration.  The  attachment,  it  has  been  contended, 
may  isine  in  such  a  caae  nnder  the  S3d  section  of  the  act.  That  section  enactt  that 
the  real  and  personal  estate  of  every  debtor  who  resides  out  of  this  State,  and  is  in- 
deljted  wiliiin  it,  shall  be  liable  to  be  attached  and  sold  for  the  payment  of  his  debts. 
Id  like  nanner,  in  all  respects,  as  nearly  as  may  be,  as  the  estate*  of  debtors  tedding 
within  this  State ;  and  proof  is  reqnii«d  by  two  witnesses,  of  tb«  teddence  of  such 
debtor  ont  of  the  State.  It  cannot  be  donbted  that  this  section  mnit  be  coostrmed  in 
connection  with  the  other  sectdons  of  the  act,  and  particularly  with  reference  to  the  flnt 
and  twenty-first  sections.  The  first  section  regulates  the  amount  of  the  debt  (or  which 
an  attachment  may  Issue,  and  the  tw«nty-fint  section  prorides,  that  if  the  debtor  shall, 
belbre  the  appointment  of  tnisteea,  q^j  to  the  judge  who  issned  the  attachment  and 
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several  of  the  States  corporations  are  expres^y  subjected  by  statute 
to  the  opcratioQ  of  the  process. 

pit  inch  securitj  as  ha  ihall  Rpprort,  to  the  creditor  at  whoie  inBtanca  tbc  wamat 
iuoed,  CO  appear  and  pl«ad  to  maj  action  to  be  bnni^t,  in  tatj  court  of  law  or  tqmtj 
in  this  Stale,  vicbin  six  months  thereafter,  agajoit  him  b;r  (uch  creditor,  and  to  paj 
■wh  lam  M  maj  be  recovered  in  inch  action,  in  chat  case  snch  Judge  sball  iune  a  la- 
ptrndtat  to  the  mmnL  It  is  verj'  certain,  that  no  attachment  can  be  iiaued  nader 
this  act,  agaiiuc  domestic  coipontioni,  for  ihej  cannot  conceal  themselves,  nor  abscond. 
The  court  hare  no  doubt,  from  a  vieir  of  the  whole  act,  that  the  IcgislaCnre  intcnd<d 
to  autborize  pniMedings  under  it  agunst  nataral  persons  only.  The  tweDl;f-iirat  sec- 
ciOD  loppOMS,  that  the  person  giving  the  secarit;  to  appear  and  plead  to  any  action  to 
be  brought  would,  if  nithin  the  State,  be  sulyMt  to  a  suit;  and  we  ihinlt  a  foreign 
corporation  nevBr  could  be  sued  here.  The  procew  ap«n»t  a  corporation  must  be 
■erved  on  it*  head,  or  principal  officer,  within  the  jurisdiction  of  the  sovtreignt;  where 
this  ardAcial  bod;  exinca.  If  tha  preeideol  of  a  bank  of  another  Stale  were  Co  come 
within  this  State,  bo  would  not  represent  the  corporslian  here  ;  his  functiona  and  hid 
character  would  not  accompanj  him,  when  he  moved  beyond  the  jurisdiction  of  the 
gOTemmont  under  whose  laws  be  derived  his  character ;  and  though,  posaiblj,  it  would 
bo  competent  for  a  foreign  corporation  tu  caoslilutc  an  attorney  to  appear  and  plead  10 
■n  action  insliinted  under  another  jurisdiction,  we  are  clearly  of  the  opinion  that  the 
l^islacaie  contemplated  the  case  of  a  liability  to  oirest,  but  for  the  citcumstance,  that 
llw  debtor  was  without  the  jurisdiction  of  the  process  of  the  courts  of  this  State ;  and 
that  tba  act  in  all  Its  provisions  meant,  dtat  attachments  should  go  against  natural, 
not  ariiflcial,  or  mere  l^al  entitiea.  The  flrat  section  speaks  of  persons,  and  through- 
out the  act  natural  persons  only  were  intended  to  be  subjected  to  its  provisions." 

Id  Pennsylvania  the  contrary  view  was  taken,  in  an  elsboram  opinion  pronotinccd 
hy  RooBBa,  J.,  on  a  motion  to  dissolve  an  attachment  because  the  defendant  ivss  a 
foreign  corporation.  "In  order  to  sustain  the  motion,"  said  the  Judge,  "it  will  be 
nacewary  Ibr  the  defendants  to  show  tliat  they  are  not  embraced  by  ibe  words  and 
spirit  of  the  act.  It  is  difBcuIt  to  conceive  that  if  corpnralions  are  artificisl  persons,  — 
if  (bey  can  do  all  acts  that  natural  persona  may,  —  if  they  can  sue  witbin  a  Ibrcign 
jurisdiction,  wliy  they  should  not  also  be  liable  10  suit,  iu  the  same  manner,  and  under 
the  same  regulations  as  domestic  corporations.  The  rcoaon  why  tbey  Luve  not  been, 
in  point  of  lact,  more  frequently  sued,  is  given  by  Chief  Justice  SrENCEB,  in  16 
John*.  6. 

" '  The  proc«M  against  a  corporation,  by  the  common  law,  must  be  served  on  ila 
head  or  principal  oEGccr,  within  the  jurisdiction  of  the  sovereignty  where  this  artilicitil 
body  exiats.  If  Che  president  of  a  bank  of  another  State  were  to  come  within  this 
State,  bo  would  not  represent  the  corporation  here;  his  fuactions  and  his  characier 
would  not  accompany  him,  when  be  moved  beyond  Ibe  jurisdiction  of  the  govemmonC 
under  whose  laws  be  derived  his  cbnraf  ter'  That  this  would  be  tlie  case,  when  he 
was  within  the  State  on  business  nucooDcuCcd  with  the.  corporation,  there  can  be  no 
question;  but  where  a  corporation  locales  the  president,  or  other  officer,  witbin  the 
Stale,  for  the  Rapresa  purpose  of  making  contracts  here,  whether  process  served  on 
him  would  not  be  sofficicnt.  is  a  question  wbicb  I  shnll  not  undertake  to  determine, 
because  it  does  not  necessarily  arise.  There  is  nothing,  then,  in  ttie  nature  of  a  cor- 
poralion  to  exempt  it  from  suit.  The  difficulty  arises  fixim  there  being  no  person 
within  the  limits  of  the  State  on  whom  you  can  serve  your  process. 

"  With  the  multiplication  of  corporations,  which  has  and  is  taking  place  to  an  al- 
most indefinite  CKtent,  there  has  been  a  corresponding  change  in  the  law  in  relation  to 
them.  There  was  a  time  when  it  was  supposed  that  no  suit  could  be  sustained  against 
tbem,  unless  upon  an  expi«ss  contract,  under  the  seal  of  the  corporation.  It  is  now 
held,  that  ihey  are  liable  in  trespass,  aad  in  case,  upon  an  implied  conirnct.  This 
•kaoge  in  tbe  law  ha*  ariaen  tnm  a  change  of  ctrcamnances ;  from  that  silent  legitla- 
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§  SO.  The  foreign  character  of  a  corporation  is  not  to  be  cleter- 
mined  by  the  place  where  its  business  is  transacted,  or  where  the 

don  b7  the  people  thenuelTn,  whicb  ii  continailly  goings  on  in  r  eoantr;  incb  a»  onn, 
—  the  mora  wholesome,  bectoie  it  ii  gradnkl,  mi  irualj'  adapted  to  die  pecnlkr  ntii»- 
tkm,  inial«,  aad  lubits  of  onr  dtiienB. 

"  The  motion  to  dissolTe  the  attachment  is  nude  on  the  groniu!  that  the  dcAndant 
ti  a  foreign  corporation,  and,  aa  kach,  it  not  within  the  act  of  ITOS,  nor  liable  to  at- 
tachment b/  tlie  CEUlom  of  London.  The  efitet  of  nutaining  the  motion  will  be  to 
deny  the  plaintiffii,  citizen*  of  Punnsylvania,  aU  remedy  in  this  Stale,  on  a  contract 
made  here,  and  Ki  deprive  tliem  of  a  special  lien  on  the  ^ood>  attached.  It  will  he  fcr 
the  defendant*,  then,  to  show  moit  dearly,  that  foreign  corporation*  do  not  cotiM 
within  the  intentioD  of  the  lawi  regulating  attachments. 

"When  we  consider  the  namber  of  corporations  which  now  exist,  tbeir  continual 
increase,  the  extent  of  their  operatioDi,  the  establishment  of  agent*  within  this  Stata 
for  the  express  purpose  of  making  contracts  here,  it  is  difficult  to  conceire  a  ralid 
reason  why  they  shontd  be  exempted  from  the  operation  of  laws,  which  i^ulate  the 
contnu:!*  of  indiTiduals  and  doioMtic  corporationi.  They  are  not  each  ftTorilea  in 
courts  of  jnstiM,  M  to  claini  exempticm  on  that  gronad. 

"The  reason  of  the  passage  of  the  act  of  170S  is  set  forth  in  the  preamble  to  be, 
'That  the  laws  of  this  goyeniment  have  hitherto  been  defident  in  respect  of  attach- 
moiti,  BO  that  the  edbcts  of  persons  absenting  are  not  equally  liable  with  those  of  per- 
sons dwelling  upon  the  spot,  to  make  resiitutioa  fbr  debia  coninictcd  or  owing  within 
this  prorinoe,  to  thf  great  iiunry  of  the  inhabitants  thcnwf,  and  the  encouragement  of 
inch  nnwonhy  persons  as  freqnenllj,  by  abecondiBg,  make  adTUitage  of  the  defect 
afamaid.' 

"In  the  third  section, 'prorided  ahrayi,  that  no  writ  of  attachment  shall  hereafter 
be  granted  against  any  person  or  persons'  effects,  but  such  only  as  at  the  time  of  grant- 
ing such  writs  are  not  resident  or  residing  within  this  prorinoe,  or  are  about  to  i«mon, 
or  make  their  escape,  out  of  the  tame,  and  shall  rcfitse  to  give  sufficient  security  to  the 
complainant  fbr  hi*  debt,  or  other  demand,  before  he  depart  the  said  province.' 

"  It  cannot,  I  think,  be  reasonably  donbced  that  corporations  are  within  the  words  of 
die  act  When  the  word  person  is  nsed  in  a  statute,  (wrporations  as  well  a*  individitalt 
an  induded.  As,  where  the  inhabitants  of  a  town  are  bonnd  to  repair  a  bridge,  or  to 
paj  taxes,  corporations,  as  well  as  individnals.  are  liable. 

"  Are  Ibrdgu  corporation*  within  the  spirit  irf  the  act  1  We  are  w  (o  construe  Ibe 
act  B«  to  suppress  the  mischief  and  advance  the  remedy.  The  mischief  which  the  k^i»- 
latiue  intended  to  remedy  was,  that  the  effects  of  persons,  artifldal  or  natural,  who 
were  absent,  were  not  equally  liable  with  those  of  persons,  artificial  or  natural,  dwdiing 
upon  the  spot,  to  make  i^titnlioQ  for  debts  contracted  or  owing  within  the  province. 
Fordgn  corporations  and  foreign  individuals  were  placed  on  a  better  footing  before  the 
passage  of  the  act  than  domestic  corporatioDS  or  dtiiens  of  the  State ;  fbr  remedy 
whereof  the  set  in  question  was  passed,  enabling  the  court  to  compel  au  appearance  t^ 
attachment  of  their  eiltcls  witiiin  tiie  State. 

"  It  may  be  proper  here  to  remark,  that  the  act  has  been  already  construed  to  extend 
to  persons  who  have  never  been  within  the  State ;  it  has,  (herefbre,  tbs  same  applica- 
tion to  corporations  which  are  stationary  as  to  natural  persons.  Foreign  corporations, 
it  is  tme,  are  ueceesarily  absent  ftom  tbe  Stale,  but  may  have  effects  within  it,  and  may 
contract  and  owe  debts,  to  dtiiens  of  this  State,  which  they  may  be  unable  or  unwit- 
Jing  to  pay. 

"It  is  DO  answer  to  say,  that  this  is  a  mere  question  of  remedy;  (hat  the  corpora- 
tion may  be  sued  in  Uasaschn setts,  as  in  this  cose,  or  in  Europe  or  Canton,  as  tiie  ca«e 
maybe. 

"But  suppose  suit  should  be  commenced  within  a  fordgn  jurisdiction,  jndgment  ob- 
ttiiMd,  and  exeenlion  issued,  aad  the  company  should  prore  insalrent,  (and  daily  ex. 
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corporators  reside,  bat  bj  the  place  where  its  charter  vas  granted. 
With  reference  to  iahabitancy,  it  is  considered  as  aa  inhabitant  of 

perience  ihowa  ni  thx  thii  i»  no  inprobftble  anppositioD,)  VrhM  wonM  bo  the  remedj 
■gainat  their  cffecU  m'thin  this  State  T  Relief  romt  depend  endrcl;  on  the  laws  of  the 
foreign  gorenuneat.  If  there  wu  power  in  their  courts  to  mnipcl  an  alignment,  or 
to  Keqaeater  their  propenj,  in  and  out  of  the  Stale,  there  might  be  aoioe  remedy,  how- 
BTOr  inadequate,  to  tlie  credilur.  1  cannot  bring  myself  to  believe,  that  the  legielature 
ever  intended  that  cidnenB  oT  Pennaylrania,  who  had  the  propertj  within  their  graep, 
or  a  lien  upon  it,  Bhoold  he  deprived  of  that  lien,  and  depend  for  the  payment  of  their 
debts  on  ttio  laws  of  a  sister  State,  or  of  a  foreign  gfovemment,  and  the  more  especially 
am  I  unwilling  to  adopt  that  conatrnclion  at  this  time,  when  this  contract  waa  made, 
and  contracts  iire  daily  making  bj  foreign  corporatioiis,  witbia  the  limits  of  this  Stale, 
and  under  the  Jurisdictioa  of  this  court.  If  Ibis  were  a  case  of  doubtful  coiulruclioa, 
(he  ar),-umeQt  ab  inconcmin\ti  wuold  be  exceedii^ly  strong,  and  would  go  far  with  me 
in  the  determination  of  the  case. 

"Bat  it  ia  sud  that  corporations  are  not  within  the  act,  because  it  1*  prorided,  'That 
if  the  plnJDtiif  in  the  attachment  obtain  a  verdict,  judgment,  and  execution,  for  the 
mone/  and  goods  in  the  gamishre's  possession,  yet  the  defendant  in  the  attachment 
mug,  at  any  time  before  the  monej  he  paid,  put  in  baU  to  Ae  pUunHff't  aclloa,  upon 
which  the  attscbment  is  grounded,  whereby  the  gamiihae  will  and  shall  be  immedialelj 
discharged.' 

"  Granliiig,  merely  for  the  sake  of  the  argument,  that  'hail  to  the  plaintiff's  action,' 
as  used  in  the  act  of  assembly,  means  special  bail  only,  and  agreeing,  as  I  certainly  do, 
that  B  corporation  cannot  enter  special  bwl,  jet  it  by  no  means  fbllows  that  the  eSecIi   , 
of  Foreign  corporations  cannot  be  attached,  under  the  act  of  ITOS. 

"  This  point  has  undergone  judicial  inTestigation,  in  the  caae  <^  Carpentier  i>.  The 
Delaware  Insurance  Company,  S  Binney,  364.  It  was  there  contended,  that  the  plain- 
tiff could  not  enter  ■  mle  of  reference,  because  the  defendants  were  a  corporation. 
That  in  every  case  intended  to  be  referred,  an  appeal  was  given ;  but  that  in  no  case 
could  it  be  obtained  by  the  defendant,  without  entering  into  a  recognizance  conditioned 
to  pay  the  debt  and  costs,  or  to  surrender  him  to  jail.  That  a  corporation  could  not 
give  such  a  recognizance,  because  it  conid  not  be  surrendered. 

"From  this  it  was  inferred,  that  corporalians  def^danis  were  not  within  the  act, 
•in  the  same  manner,  and  by  the  same  argunients  as  it  is  here  contended  that  corpora- 
tions arc  not  within  the  act  of  1705,  becanse  boil  to  the  plaintiET's  action  means  special 
bail,  and  that  they  cannot  enter  such  bail.  The  court,  however,  dedded  that  the  plain- 
tiffi  were  not  prevented  from  entering  a  mle  of  reference  ;  which  in  efRKt  decided  tlie 
principal  point  in  this  case.  If  bodies  corporate,  say  the  court,  are  not  within  the  l*w, 
it  must  be  because  there  is  something  in  tbcir  nature  inconsistent  with  its  provisions; 
fbr  the;  are  not  txprtah/  txctpled.  It  is  contended  they  must  be  excepted  by  implica- 
tion, because  they  are  excluded  tram  the  benefit  of  an  appeal,  which  is  given  on  con 
dition  incompatible  with  the  nature  of  a  corporation.  '  It  is  clear,'  says  tbe  Chief 
Justice,  '  that  one  of  the  altemativea  of  this  condition  is  not  applicable  to  a  corporation, 
which  is  not  a  natural,  but  political  body,  incapable  of  being  suirenditcd  or  impriwiricd. 
I  agree  that  the  form  of  the  recognisance  is  not  applicable  to  a  body  coiporatc,  bui  from 
this  I  draw  a  diUbrent  conclusion.  I  do  not  infer  that  the  defendant  con  have  no  ap- 
peal, bnt  that  tbey  may  have  an  appeal  without  entering  into  an/  recogniianee.' 

"  In  this  case,  I  do  not  infer  that  the  eftecis  of  foreign  corporations  cannot  be  at- 
tached, but  should  inf^,  were  it  not  for  considerations  which  I  shall  slate,  that  the 
attachment  shontd  be  dissolved  by  entering  an  appearance  without  bail." 

Tbe  views  of  the  Supreme  Court  of  Georgia  are  as  follows :  — 

"  The  question  is,  whether  a  creditor  is  entitled  to  tbe  temedj  at  law,  by  attachment, 
against  a  foreign  corporation,  which  our  statutes  give  him'against  a  natural  person, 
who  is  his  debtor. 

"  Fersons,  by  non-reddence,  and  by  pUcii^;  ibeinseKet  in  any  one  of  (he  sevend  pi«- 
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the  State  in  which  it  was  incorporated.^  And  where,  as  is  eome- 
times  the  case,  a  corporation  is  chartered  hy  two  or  more  States, 
it  is  a  domestic  corporation  in  each  of  them.' 

§  81.  JBeprMen^ottve  Pertont.  In  New  York,  it  was  held,  in  a 
case  which  arose  at  an  early  period,  that  the  statute  of  that  State 
respecting  absent  debtors  did  not  warrant  proceedings   against 

dieMmnu  detcribed  in  the  iCaCats,  ara  not  amonable  to  the  jniisdictiaQ  of  the  conns, 
by  lA>  vnrfi'iKDy  pmxn  of  tie  law.  In  gach  cacea,  bdbre  the  passage  of  the  atUchment 
Uwi,  there  itu  do  legal  remedj  hj  which  the  payment  or  debts  coold  be  enforced. 
Tliat  was  the  mischief  to  be  remedied.  These  lam  supplied  the  remedy.  Tbe  attach- 
ment laws  are,  then,  remedial  statutes,  and  are  to  be  consbned  so  ai  to  advaiice  tbe 
lemedy  and  to  snppnM  the  mischieC 

"  We  disclaim  the  power  of  t^  court  to  iubject  corporations  to  the  operation  of  thii 
■ct,  npon  the  score  of  policy,  if  they  are  not  within  ia  provisioiu,  fairly,  leasooably, 
anil  LbenUly  constmed.  We  chink  that  corporations  are  embraced  within  tbe  provi- 
nons  of  the  act,  bec&DM  the  lerms  used  in  the  act,  which  describe  the  persons  made 
■nbject  to  its  operation,  are  descriptive  of  corporations.  TboM  words  are  '  person,' 
'party,'  'defendant,'  'debtor.'  Either  of  these  words  describes  a  corporation.  It  is  a 
person  under  the  law,  —  an  artificial  person,  created  by  the  legislature.    It  has  a  name, 

—  a  local  habitation,  too.  It  is  not  a  citixen  in  every  sense  of  the  word,  bnt  it  is  an  in- 
habitant, —  it  dwells  where  by  law  it  i*  located.    A  corporation  is  a  'judicial  person,' 

—  al^al  entity,  for  many  pniposes,  it  has  a  l^sl  being.  It  can  contract,  own  prop- 
erty, grant  acquittances,  convey  titlea,  become  the  obligee  of  a  bond,  prosecuts  suits, 
appear,  answer,  and  defend.  Now  where  ibe  law-making  power  usee  the  word  perton, 
it  is  to  be  presumed  that  the  Ugcd  meaning  is  intended,  and  not  the  sodal  or  onlinary 
meaning.  The  word  is  descriptive  of  all  who  are,  in  professional  parlance,  persons.  So 
piT^  and  defindant  are  words  as  applicable  to  corporations  as  to  natural  persons ;  be- 
cause tbey  may  be,  eqnally  with  natural  persons,  partiet  and  de/auiant:  The  word, 
however,  used  in  tbe  act  with  most  aignificsnce,  and  nsed  most  frequently,  is  debtor.  It 
would  seem  that  the  General  Assembly,  by  using  that  term,  intended  to  guard  ogainsf 
tbe  very  constnclion  now  combated,  to  wit,  Uint  the  act  applies  only  to  natural  per- 
sona. That  Is  a  generic  term,  and  embraces  all  who  owe  debts,  whether  natural 
persoiu,  partnerships,  or  corporations.  These  are  not  merely  verbal  criticisms.  These 
words  constitute  material  parts  of  the  enacting  clauses  of  the  statute,  and  give  to  them 
slgnifieaDce.     Tbey  define  tbe  class  of  persons  which  the  act  makes  liable  to  the 

"  Again,  it  is  clear  that  a  corporation  msj'  occupy  one  of  tbe  positions,  to  wit,  the 
position  of  a  non-resident,  in  wbich  adebtor  must  be  placed  before  the  attachment  can 
issne.  It  may  teside  ont  of  the  State,  and  heoce,  we  infer,  that  the  statute  applies  to  it. 
We  have  seen  that  a  corporation  is  an  inhabitant,  or  resident  of  the  State,  where,  by 
law,  it  is  located.  In  that  State,  tberefbre.  where  it  a  not  located,  it  is  a  non-resident 
If  it  does  not  reaide  in  Georgia,  it  resides  out  of  the  State,  and  &11b  into  that  predica- 
ment in  wbich  tbe  process  by  the  act  is  anihorizcd  to  be  issued. 

"There  is  one  rule  of  statutory  coaatnictioD  recognized  in  England,  and  by  the 
Supreme  Court  of  the  United  Stales,  which  is  conctasive  of  this  question.  It  is  this. 
Corporations  are  to  be  deemed  and  considered  as  perwni,  ndua  t&t  draamtances  in  nAiiA 
tia/  are  piaad  an  idaiiieai  with  lAoae  i)f  natural  pertant  txprtttlg  induded  in  a  ilaluta." 

>  Barley  r.  Charleston  Steam-Packet  Co.,  3  Hiles,  S49 ;  South  Carolina  Hailroad 
Co.  t>.  MeDonald,  6  GeoFgia,  531  ;  Day  v.  Newark  L  B.  Man.  Co.,  1  Blalchfbrd,  GS8  ; 
Uinenl  Point  B..S.  Co.  e.  Keep,  S3  Illinois,  e. 

*  Bpmgne  ■>.  Hartfbrd  P.  &  F.  B.  B.  Co.,  i  Bhode  Island,  «I3. 
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heirs,  executors,  trustees,  or  others  claimmg  merely  by  right  of 
representation.^  Subsequently  this  doctrine  was  rec<^nized  and 
affirmed,  under  another  statute,  vhich  the  ceurt  said  was  much 
more  explicit  than  that  which  was  the  subject  of  the  former  con- 
structioo.  Under  this  second  statute  an  attadimeut  might  be 
obtained  by  a  creditor  "  having  a  demand  against  the  debtor  jmt- 
Kmtdly."  '  The  same  views  have  been  expressed  by  the  co'arts  of 
Connecticut,  New  Jersey,  Pennsylvania,  South  Carolina,  Alabama, 
and  Louisiana,  and  by  the  United  States  Circuit  Court  for  the 
District  of  Columbia.'  In  Yirgiuia,  however,  in  the  proceeding 
by  foreign  attachment  in  lAancery,  it  is  held,  that  the  heirs  of  a 
deceased  debtor  may  be  proceeded  against,  for  the  purpose  of  sub- 
jecting the  property  of  their  ancestor  to  the  payment  of  his  debt,* 
and  that  a  creditor  of  an  absent  debtor,  who  is  one  of  the  heirs 
and  distributees  of  a  deceased  intestate  in  Virginia,  may  go  into 
a  court  of  equity,  for  the  purpose  of  liaving  a  division  and  distri- 
bution of  the  estate  of  the  decedent,  and  of  procuring  payment 
of  his  debt  out  of  the  share  of  the  absent  debtor  in  the  estate.' 

§  82.  But  if  an  executor  or  administrator,  in  the  course  of  the 
discharge  of  his  duties  as  such,  place  himself  in  a  position  where 
he  becomes,  by  the  principles  of  law,  personally  liable ;  as,  for  in- 
stance,  if  he  enter  upon  leasehold  property  held  by  his  testator  at 
intestate  in  his  lifetime,  or  receive  tiie  rents  and  proGts  thereof, 
he  thereby  becomes  chargeable  in  the  deb^  and  detinet,  or  directly 
on  the  covenant,  as  an  assignee,  and  may  be  proceeded  against 
personally,  and  need  not  be  named  as  executor  or  administrator. 
Thus,  a  lessee  covenanted  that  he,  his  executors,  administrators, 
or  assigns  would,  at  his  and  their  own  proper  costs  and  chaises, 
pay  and  liischai^  all  taxes,  duties,  and  assessments  which  should, 
daring  the  term,  be  imposed  upon  the  demised  premises  ;'  and  the 
lessee  died  intestate,  and  letters  of  administration  were  granted  to 

>  JackMm  V.  Walsworlh,  1  Johna.  Cuu,  373 ;  Hetcilf  *.  Clark,  41  Barbour,  4A. 

*  Mailer  of  Hnrd,  9  Wendell,  «5. 

*  StAntoQ  V.  Eolmw,  4  Da/,  87;  Peacock  «.  Wildei,  3  Halited,  179;  H^ht  t>. 
Bergh,  3  Green,  183 ;  McCoombe  v.  Dnnch,  9  Dallaa,  73 ;  Fringle  v.  Black,  Ibid.  97 ; 
WejiDBii  V.  Hmdock,  Harper,  ISB ;  Talia&TTO  ■>.  Lane,  S3  Alabaina,  369  Brown  t. 
SicbaidBon,  I  Uanin,  k.  l.  909  ;  Debaji  t>.  Yerbey,  Ibid.  380 ;  CheadiaTa  r.  Carring- 
ton,  U  Lonl^ana  Annoal,  696 ;  Patur«on  v.  MclAOghlin,  1  Cranch,  C.  C.  399 ;  Hea- 
deraoD  t.  Hendenon,  Ibid.  469. 

*  CaiTingion  i>.  Didier,  S  GrattaHrSSO. 

*  Uooie*  ■>.  White,  3  Grutan,  189. 
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a  non-resident,  who  received  the  rents,  issues,  and  profits  of  the 
demised  premises.  An  assesement  was  imposed  upon  the  demised 
premises  in  the  layilig  out,  opening,  and  continuing  of  a  street,  a 
portion  of  which  the  lessor  was  obliged  to  pay ;  who  thereupon 
instituted  proceedings  bj  attachment  against  tiie  adminbtrator, 
allying  that  he  was  indebted  to  him  jier$maUy,  and  the  court 
iustained  the  attachment.^ 

>  Uattei  of  Oallowar,  St  Wendell,  O. 
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OHAPTEE  T. 

AFrwxyrt  fob  oBiAinnia  an  ATTACHMtart. 

§  88.  In  nearly  all  the  States,  an  attacliment  can  be  obtained 
oolj  on  the  exbibiUon  to  the  officer  authorized'  to  issue  it,  of  evi- 
dence (^  the  ezisteuce  of  some  fact  declared  hy  law  to  be  a  ground 
for  issuing  the  writ.  This  evidence  is  always  in  the  ehape  of  an 
affidavit  by  the  plaintiff,  or  some  one  on  his  behalf.  As  it  is  the 
starting-point  of  the  whole  proceeding,  —  the  lever,  as  it  were,  by 
which  the  jurisdiction  of  the  court  is  brought  into  action,  —  and 
as  the  validity  of  the  subsequent  proceedings  may,  so  far  as  the 
question  of  jurisdiction  is  involved,  depend  on  its  conformity  to 
statntory  requirements ;  we  cannot  examine  too  closely,  nor  set 
forth  too  carefully,  the  various  points  which  have  arisen  in  connec- 
tion with  it. 

§  84.  When  a  court  exercises  an  extraordinary  power,  under  a 
special  statute  prescribing  its  course,  that  course  ought  to  be  ex- 
actly  observed,  and  those  facts  eEpecially,  which  give  jurisdiction, 
ought  to  appear,  in  order  to  show  that  its  proceedings  ai-e  coram 
Judice.^  The  power  to  hear  and  determine  a  cause  is  jurisdiction ; 
it  is  coram  judice  whenever  a  case  is  presented  which  brings  this 
power  into  action.^  Any  movement  by  a  court  is  necessarily  the 
exercise  of  jurisdiction ;  and  the  question  in  any  case  before  a 
court  is,  whether  its  action  is  judicial  or  extrajudicial ;  with  or 
without'  the  authority  of  law.  If  the  law  confers  the  power  to  ren- 
der a  judgment  or  decree,  then  the  court  has  jurisdiction  :  what 
shall  be  adjudged  or  decreed  between  the  parties,  is  judicial  ac- 
tion.' Tliese  principles  apply  with  force  to  proceedings  by  attach- 
ment, wherever  they  rest  upon  affidavit  of  the  existence  of  certain 
facts,  without  the  existence  and  proof  of  which  the  court  would 
have  no  jurisdiction.  When,  therefore,  no  affidavit  is  made,  or 
that  made  does  not  present  a  legal  foundation  for  the  issue  of  the 

1  Thaldier  v.  Fowell,  6  Wheaton,  119. 
■  United  Sealea  v.  Arredondo,  e  Peters,  691,  709. 

*  Ehode  Island  v.  Miueachaiietta,  IS  Peters,  657,  718 ;  Orignon  v.  Aetor,  a  Howutl, 
Snp.  Ct  319,  338. 
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vrit,  the  vrit  and  all  proceedings  under  it  are  coram  non  j'udice 
and  void,  unless  the  defect  be  waived  by  the  act  of  the  defendant, 
or  is,  by  statute,  amendable,  and  be  amended.^  If  there  be  no 
affidavit,  tlie  omission  cannot  be  supplied,  even  though  there  be  a 
statute  authorizing  defects  in  affidavits  to  be  amended ;  for  on 
amendment  presupposes  the  existence  of  an  affidavit  in  a  defective 
form."  If  there  be  no  statutory  authority  for  amendiug  an  affida- 
vit, the  court  has  no  pover  to  allow  such  an  amendment.' 

§  85.  Whenever  a,  defendant,  either  by  motion  or  plea  in  abato- 
ment,  assails  an  attachment  on  account  of  absence  of,  or  insuffi- 
ciency ill,  the  affidavit,  his  motion  or  plea  is  based,  not  upon  mere 
irregularity  In  the  proceedings,  but  upon  the  ground  tliat  the 
proper  foundation  has  not  been  laid  for  the  exercise  of  jurisdiction 
over  him  in  that  particular  mode.  If  his  motion  or  plea  be  sua- 
tained,  the  attachment  proceeding  folia  to  the  ground,  and  cannot, 
without  special  statutoiy  aid,  be  reinstated  or  continued  in  exists 
ence ;  for  without  such  aid  no  amendment  can  be  made.  This, 
however,  is  not  t^e  matter  bow  to  be  discussed  ;  as  it  is  of  minor 
importance  compared  witli  the  question  whether,  and  to  what 
exteut,  attachment  proceedings  may  be  assailed  collaterally,  on. 
account  of  in&rmity  in  the  affidavit.  If  vulnerable  at  all  in  this 
respect,  when  drawn  in  question  collaterally,  it  must  be  for  want 
of  jiiriEdiction ;  for  no  principle  is  better  established  than  that 
mere  errors  and  irregularities  in  judicial  proceedings  cannot  be 
taken  advantage  of  collaterally ;  unless  it  be  the  principle,  that 
want  of  jurisdiction  may  be  shown  by  any  one  against  whom  rights 
are  claimed  through  the  proceedings.  This  subject,  therefore,  lies 
at  the  very  foundation  of  the  whole  proceeding  by  attachment,  and 
is  worthy  of  very  careful  consideration. 

§  86.  Aa  will  be  more  fully  shown  in  a  succeeding  portion  of 

1  Smith  v.  Lnce,  U  WendeU,  X3T  :  Ex  parU  Hajtiei,  ISIMiLni;  Ex  parte 'Robla- 
lOD,  SI  Ibid.  673 ;  /n  re  Fanlkner,  4  EiU  (N.  T.),  S9S ;  In  n  Bliu,  7  Ibid.  1S7 ;  Mant* 
V.  Hmdlf,  3  Hening  &  Mnnford,  308 ;  McBajTiold«  v.  Ne*l,  S  Homphreya,  la ;  Maple* 
D.  Tnnia,  II  lb[d.  108;  Wight  v.  Wuner,  1  DoogUM,  3S4 ;  Backlef  d.  Lowij,  S  Mich- 
igan, 4IS;  Clark  V.  Roberts,  1  Illinois  (Breese),  323;  Cadwell  v.  ColgaCo,  T  Barbour, 
2»3 ;  Brace  e.  Cuok,  6  Gil[  &  Johnson-,  349 ;  Kenned;  v.  Dillon,  1  A.  E.  Marshall, 
SM;  McCulloch  V.  Foster,  4  Y«rg«r,  163;  Cooradii.  McGe«,  B  Ibid.  438;  WbitDejn. 
Bmnette,  IS  WiBconsin,  61. 

>  Grceavanlt  v.  F.  &  M.  Bonk,  3  Doagbua,  4dS. 

■  Bn>-*n  r  McCluaker,  36  Georgia,  !>7T ;  Coben  v.  Uanco,  38  Ibid.  3T. 
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this  chapter,'  an  attachment  issues,  in  some  States,  as  a  matter  of 
r^ht,  upon  affidavit  being  made  that  some  certain  fact  exists ; 
vhile  in  others  it  is  required  that  the  officer  shall  be  satisfied,  hj 
affidavit  presented  to  him,  of  the  existence  of  the  fact.  In  the  for- 
mer case  the  officer's  duty  is  merely  ministerial,  involving  no 
inquiry  on  his  part,  except' aa  to  whether  the  particular  fact  is 
Bwom  to  ;  in  the  latter,  his  functions  are  judicial,  as  well  as  minis- 
terial :  he  must  be  satisfied  judicially,  by  the  affidavit  presented  to 
him,  not  merely  that  the  fact  is  sworn  to,  but  that  the  evidence  ii> 
sufficient  to  prove  that  it  really  ezista.  It  will  be  noticed  that  the 
cases  about  to  be  cit«d,  in  which  attachments  have  been  succesa- 
fully  assailed  coUatemlly,  on  account  of  insufficient  affidavit,  havt 
arisen  under  both  of  these  systems. 

§  87.  One  aspect  of  this  subject  is  that  in  which  ttie  attachment 
bears  upon  the  garnishee.  He  stands  in  a  collateral  position, — 
that  of  s  mere  stake-holder  between  otker  contending  parties ; 
and  if  he  ia  to  be  affected  by  the  extraordioaTy  power  exercised 
over  him,  he  is  entitled  to  see  that  the  action  of  the  court  will  pro- 
tect him,  in  the  future,  against  all  persons.  This  it  will  not  do,  if 
the  court  act  without  jurisiUction.  It  has,  therefore,  been  held  in 
Maryland,  that  if  (he  affidavit  do  not  show  the  facts  necessaiy  to 
establish  the  jurisdiction  of  the  court  over  the  defendant  by  attach- 
ment, tlie  garnishee  may  take  advantage  of  it,  at  any  stage  of  the 
proceeding.'    In  the  cases  in  which  this  rule  was  established,  the 

>  Fort,  K  S7-100. 

■  Bhffen  V.  WOaoa,  B  BalH*  A  JobnKin,  130 ;  Terb^  t>.  Lackluid,  S  IMd.  446; 
Bruce  V.  Cook,  8  OiU&JohDiaii,S49.  Inthefintof  diaecaMa  theconrtM}':  "Nopo- 
rilton  in  law  ii  more  cleulf  oMbluhed,  than  that  t,  defeoduit  In  a  cuue,  bdbra  a  cout 
of  jcntnif  jantdietloii,  miut,  if  he  wishei  to  stuI  himself  of  the  dlMbilitjr  of  the  plaimiff 
to  ane,  do  bo  by  a  plea  in  abatement;  and  no  principle  of  law  if  moreerldBat,  Ihaa  lliat 
where  the  tribanil  ii  of  a  ^imW  juriadiclioa,  or  the  proceedings  are  particolarl;  de- 
Bcribed  b;  a  statale  made  on  the  anbject,  that  conne  of  prooedare,  bo  described,  mne^ 
on  the  bee  of  tho  fwoid,  appear  to  have  been,  if  not  literally,  at  leaxt  aabstaDtiallj, 
complied  with ;  or  the  case  mnst  bj  the  proceodingB  disclose  itself  to  be  within  the 
limited  jurisdiction.  It  fbllows,  from  the  preceding  principles,  that  the  decision  of  tlM> 
court  below  {which  in  effect  quubed  the  attachioent  and  discharged  the  f^mishee], 
mnst  be  (tutaiaed,  if  it  had  bat  a  limited  jsrisdlction,  orifits  course  of  proceoding  wa« 
of  a  circmnscribed  description,  nnleas,  on  the  face  of  the  record,  the  case  shall  appear 
to  have  been  within  the  juriBdiction,  or  the  course  of  proceeding  directed  by  law  to  hare 

been  sabatantiallj  complied  with The  racoid  before  the  ooart  in  this  case,  in  no 

part  of  it  brings  the  plaintiff  within  that  description  of  penons  who  h»d  a  right  to  issao, 
or  canse  the  attachment  to  have  iuned.     The  right  to  condemn  tba  propettj  in  hfor 
of  anch  a  plaintiff,  ia  hj  no  law  vesud  la  the  court  befbra  whom  the  cause  was  tried,  of 
in  any  other  coort." 
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affidavits  vere  defectiTe,  in  not  ehowiiig  the  plaintiSr  to  have  been 
a  citizen  of  Maryland,  or  of  any  other  of  the  United  States.  In 
HisBissippi,  a  judgment  against  a  garnishee  was  reversed  and  the 
attachment  dismissed,  because  the  record  showed  no  affidavit  for 
the  attachment.^  In  both  Maryland  aud  MissisEippi,  an  attach 
ment  issues  upon  an  affidavit  showing  particular  facts  merely, 
without  the  officer  being  required  to  be  satiafied  judicially  that  the 
iacts  really  exist. 

§  88.  But  a  much  more  important  dass  of  eases  in  this  conneo- 
tion,  are  those  in  which  title  to  property  is  claimed  through  an 
attachment,  where  the  defects  in  the  proceedings  have  not  been 
cured  by  the  appearance  of  the  defendant.  Such  have  arisen  in 
New  York,  where  the  officer  issuing  the  attachment  acts  judicially, 
in  determining  whether  the  facts  stated  in  the  affidavit  establish 
tlie  ground  of  attachment ;  and  in  Tenu^see,  where  the  writ  is- 
sues upon  affidavit  Edmply  of  the  existence  of  certain  facts.  la 
both  States  the  cases  in  which  the  question  arose  were  actions  of 
fgectment.  In  Xew  York,  the  plaiutifi*  clumed  title  as  a  purchaser 
at  a  sale  made  by  trustees,  appointed  under  the  law  of  that  State, 
in  a  proceeding  by  attachment ;  the  trustees  being  there  empow- 
ered to 'sell  the  property  attached.  The  title  thus  set  up  was 
assailed  for  want  of  Jurisdiction  in  the  officer  who  issued  the  at- 
tachment, because  of  the  defective  character  of  the  affidavits,  in 
not  laying  a  sufficient  ground  for  its  issue.  The  court  went  into 
an  examination  of  tlie  affidavits,  and  declared  them  insufficient, 
and  held  that  the  attachment  was  void  ;  that  the  subsequent  pro- 
ceedings fell  with  it ;  and  that  the  sale  by  the  trustees  conferred 
no  title  on  the  purchaser.  "  There  was,"  said  the  court,  "  confer 
red  upon  the  judge  who  issued  the  attachment  a  special  aud  limit 
ed  jurisdiction.  It  is  well  settled,  that  when  certain  facts  are  tol 
be  proved  to  a  court  having  only  such  a  jurisdiction,  as  a  ground 
I  lor  issuing  process,  if  there  be  a  total  defect  of  evidence  as  to  anif 
"essential  fact,  the  process  will  be  declared  void,  in  whatever  form 
the  question  may  arise.  But  when  the  proof  has  a  legal  tendency 
to  make  out  a  proper  case,  in  all  it^  parts,  for  issuing  the  process, 
then,  although  the  proof  may  be  slight  and  inconclusive,  the  pro- 
cess will  be  valid  until  it  is  set  aside  by  a  direct  proceeding  foi 
that  purpose.  In  one  case,  the  court  acts  witliout  authority ;  in 
>  Foid  D.  Woodwaid,  S  Smedet  &  Minlull,  360. 
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the  other,  it  only  errs  in  judgment  upon  a  question  properly  before 
it  for  adjudication.  In  one  case,  there  is  a  defect  of  jurisdiction ; 
in  the  other,  there  is  only  an  error  of  judgment.  Want  of  juris- 
diction makes  the  act  void ;  but  a  mistake  concerning  the  just 
weight  of  evidence  only  makes  the  act  erroneous,  and  it  will  stand 
good  until  reTerscd."  ^ 

The  cases  in  Tennessee  are  precisely  of  the  same  character. 
In  one  of  them  the  court  used  the  following  language :  "  It  ap- 
pears from  the  record  of  these  proceedings,  that  the  affidavit  was 
defective,  in  not  stating  the  cause  for  which  the  attachment  issued, 
whilst  the  attachment  is  good  in  point  of  form,  and  assumes,  in 
effect,  that  a  perfect  aflidavit  was  made.  It  is  now  insisted,  that 
the  writ  of  attachment  shall  be  conclusive  as  to  all  the  material . 
foots  it  assumes,  and  that  it  can  neither  be  aided  or  impaired 
by  reference  to  the  affidavit  required  in  sncli  cases ;  that  the  afiS- 
davit  is  not  required  to  be  recorded  with  the  other  proceedings  in 
the  Circuit  Court,  and  that  therefore  we  can  take  no  judicial  no- 
tice of  it.  It  will  be  observed,  however,  by  reference  to  the  act 
just  referred  to,  that  it  is  required  that  the  affidavit  he  made  part 
of  such  record.  We  think  it  a  reasonable  and  proper  rule,  that 
the  validity  of  this  description  of  judicial  sales  shall  be  tested  by 
the  record  of  the  Circuit  Court,  made  in  pursuance  of  the  statute. 
It  was  intended  by  the  statute,  that  such  record  should  be  the 
proper  and  permanent  memorial  of  the  validity  of  the  sale.  The 
affidavit  forms  a  material  part  of  the  record,  and  we  think  we  are 
not  precluded  by  the  writ  of  attachment  from  taldng  judicial  no- 

,  tice  of  it The  affidavit  was  materially  defective,  and  was 

not  amended.    The  consequence  is,  that  the  judgment  and  esecu- 

'  tion  on  the  attachment  were  void,  and  the  sale  communicated  no 
^  title  to  the  purchaser."  ' 

§  89.  Tlie  views  thus  expressed  ore  undoubtedly  based  on 
sound  legal  principles,  and  indicate  the  necessity  for  great  cir- 
cumspection in  laying  an  unquestionable  foundation  in  ex  parU 
proceedings,  for  the  exercise  of  the  jurisdiction  of  the  court. 
Where,  however,  the  defendant  is  served  with  process,  the  case  is 
diSerent.     There,  ho  may  come  in  and  move  to  set  aside,  quash, 

1  fitaplu  t>.  Fiirduld,  3  Comttock,  41. 

>  Haple*  0.  Tnni*,  11  Homphnjn^  lOS ;  Conrad  t>.  MeOee,  >  Terger,  438.    See  Wil- 
■on  V.  Arnold,  B  Michigmn,  98. 
[6S] 


D.qil.zMBlG001^IC 


CHAP,  v.]  AFFIDAVIT  FOB  ATTAOHMEST.  §  91 

or  dissolve  the  attachment  becaiue  of  defect  in  the  affidavit ;  and 
if  his  motion  ba  sustained,  the  property  will  be  discharged  from 
the  attachment,  leaving  the  action  to  proceed  against  him  in  the 
ordinary  way,  or  to  be  dismissed,  according  to  the  particular  sys- 
tem of  practice  under  which  it  is  brought.  But  if  he  waive  this 
right,  and  suffer  judgment  to  be  r^dered  against  him,  the  rights 
acquired  under  the  judgment  no  longer  depend  on  the  attachment 
for  their  validity,  and  cannot  be  affected  by  defects  in  the  jurisdio- 
tional  basis  of  the  attachment.  They  rest  upon  the  judgment, 
which  is  valid,  and  cannot  be  cotlaterally  impeached.^ 

§  90.  The  affidavit  is  unquestionably  a  part  of,  and  must  apt 
pear  in,  the  record  of  the  attachment  suit.^     If  it  be  there,  buf. 
not  filed,  the  fact  that  it  was  delivered  to  the  officer  before  the 
.writ  issued,  and  was  the  ground  for  its  issue,  but  that  he  failed  at 
the  time  to  file  it,  may  be  proved  by  him  orally,  so  as  to  sust^V 
the  preceding,  and  authorize  the  affidavit  to  be  filed  nutus  pro  [ 
time;'  but  where  no  af&davit  appears,  no  evidence  —  save,  per-    \ 
haps,  in  the  case  of  loss  or  destruction  —  is  admissible  to  prove    ] 
that  one  was  made.    Even  a  recital  in  the  writ  to  that  efiect  will  / 
not  prove  the  fact,  or  sustain  the  proceeding.* 

/'  §  91.  In  practice,  the  first  point  to  be  ascertained  is,  whether, 
i  in  fact,  an  affidavit  was  made.  There  may  be  in  the  record  what 
was  designed  for,  and  yet  may  not  be,  an  affidavit,  because  not 
■properly  authenticated.  The  absence  of  the  party's  signature 
I'does  not  prove  that  he  was  not  sworn,  for  it  is  not  necessary  to 
!  couBtitute  an  affidavit,  unless  required  by  statute,  that  the  party 
I  making  should  sign  it.*  It  is  otherwise,  however,  where  there  ia 
\do  official  authentication ;  though,  under  some  circumstances, 

»  Toluid  r.  Bprae»>  H  Peters,  800. 

■  StuTen  0.  Wilson,  5  Harris  &  Johnaoo,  190;  Ford  c.  WoodwaM,  S  Smedes  &  Htr- 
■hall.aeo;  Mapl«i  V.  Tunis,  11  HnmphreTs,  108;   CohtuId.  McGee,  9  Yerger,  438; 
Staples  F.  f'tirchild,  3  Comslock,  41. 
,    *  Simpson  t>.  Minor,  I  Blackford,  939. 

•  Bond  V.  Patterson,  1  Blackford,  34.  In  Biggs  v.  Bine,  5  McLean,  148,  the  Ciiadt 
CooTt  of  tfae  United  8tate«  for  Ohio,  in  ■  oae  in  which  aa  attochniNit  proceeding  «as 
■oBJled  coUatersll/,  becanse  the  record  showed  no  sffidarit,  held  that  tlie  court  cooU 
not  presnine  there  was  no  affldaTit,  from  its  not  being  copied  into  the  record.  This  woa 
tfniplj  the  point  decided.  The  caae,  it  seams,  did  not  require  the  court  to  go  ftirther, 
■od  My  how  the  wont  of  an  afBdavit  in  tnch  caae  oould  be  prOTed,  unless  b;  its  not 
qppearing  in  what  purported  to  l>e  a  complete  record  of  tbe  attachment  caose. 

•  Redns  *.  WoBbrd,  4  Smedea  t  MonhoU,  679 ;  Bates  e>  KobioMU,  B  Iowa,  810. 
jSsi  eoHira,  Cohen  o.  Hanoo,  38  Georgiiw  37. 
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ibat  has  been  sapplied  by  implicatioti  from  the  contentB  of  the 
record,  and  eren  b;  parol  proof.  Thas,  where  that  appeared 
among  the  papers,  vhich  iranted  onlj  the  signature  of  the  judge 
to  the  jtirat,  to  make  it  a  complete  affidavit,  and  across  the  face 
of  the  document  were  written  the  words,  "  sworn  and  subscribed 
befiire  me,"  in  the  handwriting  of  the  judge,  but  not  signed  by 
him ;  and  immediatelj  below,  and  on  tite  same  paper,  was  written 
the  order  for  the  attachment  to  issue,  which  was  signed  by  him ; 
and  both  the  unfinished  jurat  and  the  order  bore  the  same  date ; 
tuid  the  order  recited  that  the  judge  had  read  the  petition,  affida- 
vit, and  the  documents  annexed ;  it  was  held,  that  be  acted  on 
tiie  paper  as  an  affidavit  sworn  to  before  himself;  and  in  signing 
the  order  containing  that  expression,  he,  b/  the  strongest  implica- 
tion, certified  that  it  bad  been  sworn  to  before  himself;  and  that 
the  want  of  his  signature  to  the  jurat  wad  no  safficieot  ground  for 
dissoMng  the  attachment.^  So,  where  the  affidavit  was  stated  in 
the  j'urai  to  have  been  sworn  to  before  one  who  signed  ti\B  name, 
without  adding  thereto  ajxj  official  designation,  but  the  writ  was 
rigned  b;  a  person  in  the  same  name,  as  clerk  of  the  court  in 
which  the  suit  was  broagbt ;  the  court  presumed  that  the  affidavit 
was  sworn'  to  before  the  same  officer.*  But  where  the  papers  do 
V  not  JQstifj  such  an  imi^ication,  the  absence  of  an  official  attesta- 
tion to  the  affidavit  has  been  held  to  be  fatal  to  it.'  In  Alabama, 
bowever,  in  a  case  of  tliis  description,  it  was  considered,  that  upoa 
a  motion  to  quash  the  attachment,  everjfthing  disclosed  by  the 
proceedings  should  be  taken  to  l>e  true ;  that  the  court  would 
suppose  the  affidavit  to  have  been  regularly  taken ;  and  that  if 
such  was  not  the  fact,  it  was  to  be  taken  advantage  of  by  plea  in 
abatement,  and  not  by  motion  to  quash.*  Afterwards,  in  another 
case,  of  identical  character,  the  defendant  pleaded  in  abatement 
the  want  of  the  signature  of  the  officer ;  to  which  the  plaintiff 
replied  that  the  affidavit  was  in  point  of  fact  made ;  to  which  rep- 
lication  the  defendant  demurred  ;  and  it  was  held,  that  the  plea 
was  fully  answered  by  the  replication,  and  that,  though  it  would 
have  been  more  regular  for  the  officer  to  have  certified  the  affi- 
davit, the  court  were  not  prepared  to  say  that  his  omission  to  do 
BO  necessarily  vitiated  the  proceedings.' 

1  Enf^ish  V.  Wall,  13  RobinMn  (Im.),  133. 

*  8ing:lewti  v.  WoBord,  i  lUinoia  (8  Scunmon),  GTS. 

*  BMnmg  V,  HcLaran,  S  Oaorgia,  SSI. 
V.  Scowe,  7  Poner,  483,         *  MeCartaiqr  •,  Bruch  Buik,  3  AlabuiiK,  709 
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§  92.  The  next  matter  to  be  detonnmed  is,  whether  a  particular 
affidavit,  relied  on  to  Buetaia  the  attachment,  was,  in  fact,  made  m 
the  tOtachment  tuU.  This  would  seem  to  be  eftGilj  ascertainable, 
hj  the  title  of  the  affidavit,  or  bj  its  connection  with  the  papers 
in  the  cause;  but  still,  there  are  reported  cases  on  this  point.  An 
affidavit  having  no  title,  not  referring  to  the  summons  or  any  other 
paper  having  the  title,  not  stating  who  the  deponent  is,  or  what  he 
has  to  do  with  the  suit,  or  who  is  plaintiff  or  defendant,  was  held 
to  be  too  indefinite  to  be  the  basis  of  an  attachment.'  But  in  Ar- 
kansas, where  the  affidavit  was  not  entitled  in  the  Buit,  and  did  not 
describe  the  person  who  made  it,  as  plaintiff,  or  the  debtor  named 
in  it  as  defendant,  and  was  not  attached  to  an;  of  the  ori^id 
papers  in  the  cause,  it  was  considered  sufficient.' 

§  93.  There  is  ordinarily  no  difficulty  in  ascertwung  whether 
the  affidavit  was  made  by  one  authorized  by  statute  to  make  it ; 
for  tiie  statutory  terms  are  usually  sufficiently  clear.  Where  tlie 
law  explicitly  requires  it  to  be  made  by  the  plaintiff*,  and  mentions 
no  other  person  by  whom  it  may  be  made,  the  rule  applied  to  at- 
techment  bonds  under  like  circumstances,  that  the  act  can  be  done 
by  no  other  than  the  plaintiff,^  would  perhaps  be  established ; 
though  the  Supreme  Court  of  Alabama  refused  to  do  so.*  In  the 
nature  of  things,  however,  such  a  rule  would  be  subject  to  excep- 
tions. Thus,  it  has  been  held,  under  such  a  statute,  that  an  affi- 
davit in  an  action  by  a  corporation  may  be  made  by  its  agent.^ 
So,  where  a  suit  was  brought  by  A.  to  the  use-  of  B.,  and  B.'s  agent, 
describing  himself  as  such,  made  the  affidavit,  it  was  considered 
that  this  met  the  terms  of  a  statute  requiring  "  the  party  applying 
for  the  attachment,  his  agent,  attorney,  or  factor  "  to  make  the 
affidavit.^  In  Louisiana,  however,  it  was  held,  that  an  affidavit 
made  by  a  third  person,  not  appearing  to  have  any  knowledge  of 
the  matter,  was  bad.'  If  it  appear,  however,  by  the  record,  that 
the  affiant  is  a  party  to  the  suit,  it  is  not  necessary  for  him  to  make 
in  the  affidavit  any  allegation  of  his  interest  therein.^ 

I  Bi]ri;«8B  V.  Stitt,  13  Howard  Pract.  R.  401. 

«  Cheadle  D.  Riddle,  B  Arkaneas  (1  English),  480;  Kinnej  r.  Heald,  17  Ibid.  S97. 

'  iSytTt  a.  Lewii,  1  McMallnn,  S4 ;  Mantz  i>.  Hendley,  3  Heaing  k  Mnnfbid,  308; 
Fool  V.  Webster,  3  Metcalfe  (Ky,),  I7S. 

*  FUbe  D.  Da/,  12  Alabama,  13S. 

*  Trenton  Banking  Co.  v.  Havontick,  6  Hal^ted,  171. 
■  Marray  v.  Cone,  S  Fortar,  2S0. 

T  Baker  v.  Hnnt,  1  Martin,  194. 

*  BotbjiMl  u.  Emanuel,  IS  SmtAet  k  UtiOsaH  98.  r^^-x 
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§  94.  If  a  statute  autliorize  an  affidavit  to  be  made  by  the 
{^iutifs  agent  or  attorney,  and  it  be  made  by  a  person  other 
thfui  the  plaiotifT,  the  aSSant  must  be  described  in  the  affidavit  as 
such  agent  or  attorney,  or  the  afBdarit  will  be  insufficient.  Thus, 
where  the  petition  was  signed  by  "  F.  &  F.,  attorneys  for  plaintifi^," 
and  the  affidavit  wa*  made  by  "  B,  F.  P.,"  without  describing  him- 
self as  agent  or  attorney,  the  court  said  it  could  not  know  that  the 
affiant  was  one  of  the  persons  who  signed  the  petition  as  attorneys 
for  the  plaintiff,  nor  would  it  look  to  other  ports  of  the  record  to 
find  information  which  ought  to  he  contained  in  the  affidavit  itself.' 
Wliere  an  affidavit  may  he  made  by  an  attorney,  that  term  is  not 
confined  to  an  attorney  in  fact,  but  includes  an  attorney  at  law.^ 
But  in  Louisiana,  it  was  held  not  to  authorize  an  attorney  at  law, 
residing  in  another  State,  and  employed  to  attend  in  the  State  of 
his  residence  to  the  collection  of  a  debt,  to  come  into  Louisiana, 
without  special  authority  from  his  client,  and  take  out  an  attach- 
ment, making  the  affidavit  himself.'  When  a  statute  permits  an 
affidavit  to  be  made  by  an  ageiit,  it  is  said  that  if  he  swear  "  to 
the  best  of  his  knowledge,"  it  will  be  sufficient.*  So,  where  an 
attorney  made  affidavit  of^  the  nature  and  amount  of  the  defend- 
ant's indebtedness,  "  upon  information  and  belief  derived  from 
and  founded  upon  the  written  admissions  of  the  defendant,  then 
in  the  attorney's  possession,"  it  was  held  sufficient.*  But  where 
he  is  required  by  the  statute  to  swear  "to  the  best  of  his  knowl- 
edge and  belief,"  it  is  not  sufficient  that  he  swear  "  to  the  best  of 
his  belief."  ^  And  in  such  case  it  need  not  be  stated  in  the  affidar 
vit  that  the  affiant  made  it  for  the  plaintiff;  it  will  be  presumed 
that  he  did  so.^  Nor  need  he  swear  that  he  is  an  agent  or  attor- 
ney of  the  plaintiff,  if  he  so  describe  himself  in  the  affidavit.^ 
Where  the  statute  authorized  an  affidavit  to  be  made  by  an 
agent  or  attorney,  if  tlie  plaintiff  be  absent  from  the  county,  "  in 
tehich  ease  the  affidavit  shall  sUUe  his  absence"  the  omission  of  this 
statement  from  an  affidavit  made  by  an  attorney  was  held  to 
vitiate  it.* 

1  WiUii  V.  Ljnuat,  9a  Texu,  ESS. 

*  Cluk  V.  Mone,  16  Lonuisna,  5TS ;  AustiD  v.  Latham,  19  Ibid.  88. 
■  Wetmoro  b.  Daffln,  5  Louisiana  Annua],  49G. 

*  Bridget  d.  Williams,  1  Martin,  v.  a.  88. 

*  Howell  V.  Kingsbury,  18  Wisconsin,  193. 
°  Bergb  v.  Jajne,  7  Martin,  n.  b.  609. 

'  Mandel  v.  Peet,  18  Arlcanaaa,  236. 

«  Wetherwax  n.  Paine,  2  Micliigan,  W6.     *  Vod  v.  Wcbtler,  3  UetcalTe  (Ej.),  ITS 
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§  95.  In  every  affidavit  for  an  attachment,  there  are  two  distinct 
parts,  one  relating  to  the  amonnt  due  from  the  defendant  to  the 
plaintiff,  the  other  to  the  facts  relied  on  as  a  ground  for  obtaining 
the  writ. 

In  regard  to  the  first,  it  is  as  necessary  to  comply  with  all  the 
requirements  of  the  law,  as  it  is  in  reference  to  tlie  second.  If 
the  law  prescribe  the  terms  in  which  the  plaintiff  shall  substan- 
tiate his  claim,  those  terms  must  be  fhlfilled,  or  the  attachment 
will  fail.  Thus,  where  the  law  required  the  affidavit  to  declare 
that  the  plaintiff's  cWm  m  just,  the  omission  of  that  declaration 
is  fatal,  though  in  every  other  respect  the  afSdavit  be  unexception- 
able.' And  so,  under  the  same  law,  if  ^e  affiant  states  that  he 
believes  the  plaintiff  ought  to  recover  the  amount  of  the  demand 
sued  on.' 

It  is  no  objection  to  an  affidavit  that  the  facte  set  forth  in  it 
would  seem  to  show  that  the  plaintiff  might  have  claimed  a  larger 
sum  in  the  suit  than  he  did.'  And  it  is  not  essential  that  the 
amount  should  be  set  forth  in  term*  in  the  affidavit,  if  the  form 
of  pleading  be  each  as  to  require  it  to  be  stated  in  the  petition, 
and  it  be  there  stated,  and  be  referre'd  to  in  the  afSdavit  as  the 
sum  for  which  the  attachment  is  obtained.*  Such,  however,  would 
not  be  the  case  where  the  common  law  forms  of  pleading  are  pre- 
BCTved.  But  where  the  cause  of  action  and  the  ground  of  attach- 
ment are  required  to  be  both  set  forth  in  the  petition,  and  the 
affidavit  subjoined  refers  only  to  the  latter,  the  attachment  cannot 
be  sustained,  for  there  is  nothing  showing,  under  oath,  what 
amount  was  due.' 

The  followii^  case  came  up  in  Louisiana,  where  it  is'required 
by  the  Oode  of  Practice  that  the  plaintiff  shall  make  a  declaration 
under  oath,  at  the  foot  of  the  petition,  "  stating  the  anvnmt  of  the 
eum  due  Kim"  The  affidavit  staled  that  the  defendants  were  in- 
debted to  the  plaintiff  "  in  a  sum  exceeding  two  thousand  dol- 
lars " ;  and  it  was  decided  that  it  was  specified  with  sufficient 
certainty  that  at  least  that  sum  was  due,  and  that  the  attachment 
might  well  lie  for  that  sum,  and  as  it  did  not  issue  for  a  greater, 

>  Worthington  d.  Cuy,  I  HeCcallb  (Ky.),  470 

*  Tiylor  e.  Smith,  IT  B.  Honroe,  53B. 
■    *  Henrie  d.  Swe»sey,  S  Blackford,  278. 

*  Boons  e.  3>T(ige,  U  Lonigisna,  169 ;  Sonlwrdn  o.  Senuiz,  6  Loiiidaii*  AnniM], 
SOI ;  Horgnn  i:  JohTwon,  15  Texas,  068. 

*  BUkd;  E.  Bird,  13  Iowa,  GOl ;  Price  v.  Meirtt^  13  Laiiiraaii&  Aunnal,  B9S. 
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it  could  not  be  dissolved.*  Under  the  same  law,  lioweTW,  it  yns 
held,  that  where  any  sum  the  pkintiEF  might  state  would  be  con~ 
jectural,  it  could  not  serve  as  the  basis  of  a  positive  oath,  and  an 
attachment  would  not  lie ;  the  case  being  that  of  one  partner  Buing 
another  for  a  specific  amount,  as  a  debt  resulting  from  the  partner^ 
ship  transactions,  wDeu  there  had  been  no  settlement  of  the  part- 
nership accounts.' 

Where  the  law  required  the  plaintiff  to  "  make  oath  to  the  debt 
or  sum  demanded,  and  that  no  part  of  the  same  is  paid,  and  that 
he  doth  not  in  any  wise,  or  upon  any  account  whatever,  stand  in- 
debted to  the  defendant,"  a  plaintiff  made  affidavit  to  the  amount 
of  his  clum  and  that  no  part  thereof  was  paid,  and  "  tliat  he  is 
indebted  to  the  defendant  some  small  amount,  but  he  does  not 
know  how  much,  contracted  since  this  note  was  given " ;  and  it 
was  held  a  sufficient  affidavit.' 

In  Georgia  tliis  case  ia  reported.  The  affidavit  stated  ihat  the 
defendant  "  was  indebted  to  the  pluutiff  in  the  sum  of  one  thou- 
sand dollars,  which  may  be  subject  to  a  setoff,  for  an  unascer- 
tained sum  which,  on  final  settlement,  will  be  due  the  defendant 
from  plaintiff,  for  certain  improvements,"  &c.  It  was  objected 
that  no  sum  certain  was  sworn  to,  but  the  court  held  otlierwise, 
saying :  "  Any  debt  may  be  subject  to  be  set  off  by  another  debt. 
But  until  one  debt  has  been  set  against  another,  both  remain  debts. 
When  there  is  an  action,  there  can  be  no  set-off,  until  the  defend- 
ant has  done  something  showing  a  wiUioguesa  in  him  for  his  debt 
to  be  set  against  the  plaintiff's  debt."* 

Under  a  statute  requiring  "  an  affidavit,  stating  that  the  defend- 
ant is  indebted  to  the  plaintiff,  and  specifying  the  amount  of  such 
indebtedness  as  near  as  may  be,  over  and  above  all  legal  set-oSs," 
an  affidavit  was  held  bad,  which  stated  that  the  defendant  was  in- 
debted to  the  plaintiff  "in  the  sum  of  $1657.90,  as  near  a»  this 
deponent  can  now  estimate  the  same,  over  and  above  all  legal  set- 
offs." The  court  said :  "  The  statute  gives  no  latitude  of  staU- 
ment  in  the  affidavit  as  to  the  amount  due.  Some  fixed  and  defi- 
nite sum,  to  which  the  affiant  can  positively  depose,  must  be 
named.  In  estimating  the  amount,  so  positively  stated,  the  ut- 
most exactness  is  not  required.    It  may  be  a  little  more  or  a  little 

1  Flower  D.  Griffith,  la  Louisiana,  345. 
^  Levy  V.  Lev;,  II  LoniglBDa,  HI. 
■  Tnnnr  v.  McDaniel,  I  M'Cord,  S5S. 
•  Holaton  Man.  Co.  ».  Lea,  18  GeorsU,  M7. 
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less  than  the  real  amount  irithout  vitiating  the  proceedings,  pro- 
vided that  the  sum  be  such  that  the  affiant  can  conEcieiitiousl7 
depose  to  its  correctness.  But  the  amount  named  must  be  cer- 
tain, leaving  no  room  for  speculatioa  on  tlie  face  of  the  affida- 


§  96.  If  the  statute  do  not  require  it  to  be  stated  how  the  debt 
accrued,  it  is  no  objection  to  the  affidavit  that  it  is  not  stated ;  ^ 
but  if  required,  a  failure  to  state  It  viU  be  fatal  to  tlie  affidavit.' 
If  the  affidavit  make  no  reference  to  the  declaration  or  petition,  as 
indicating  the  cause  of  action,  it  will  be  understood  as  being  the 
game  therein  set  forth ;  and  if  it  state  that  the  defendant  Ib  in- 
debted in  B.nj  other  manner  than  as  therein  declared,  it  will  be 
bad ;  for  the  debt  sued  on  must  be  the  one  sworn  to.*  Where  a 
statute  required  the  plaintiff  to  state  in  bis  affidavit  the  nature 
and  amount  of  the  defendant's  indebtedness,  a  Btatement  that  the 
defendant  was  indebted  "  in  the  sum  of  fourteen  hundred  dollars 
by  his  certain  instrument  of  writuig  signed  by  him,"  was  deemed 
sufficient.' 

§  97.  The  most  important  point  in  the  affidavit  is  that  which 
sets  forth  the  grounds  on  which  the  attachment  is  sued  out ;  and 
it  is  in  reference  to  tiiat,  that  the  great  mass  of  the  decisions  con- 
cerning affidavits  have  been  rendered. 

This  subject  presents  itself,  under  different  statutes,  in  three 
distinct  phases ;  I.  Where  the  affidavit  is  required  simply  to  state 
the  existence  of  a  parUcular  fact,  declared  bj  law  to  be  a  ground 
of  attachment ;  11.  Where  the  existence  of  such  fact  must  be 
proved  to  the  satisfaction  of  some  named  officer ;  and  III.  Where 
the  officer  must  be  satisfied  of  the  existence  of  such  fact,  by  proof 
presented  to  him  of  the  facts  and  circumstances  which  go  to  estab- 
lish its  existence.    Let  us  eicanune  these  points. 

§  98.  I.  Where  the  (^fidavitmuit  ttate  timply  the  exUtetice  of  a 
particuiar/act,  a»  a  ground  of  attaehment.  Here,  nothing  is  requi- 
ute  but  conformity  to  tlie  language  of  the  statute.    The  affidavit, 

1  Lathrop  v.  Snjder,  IB  WiaconBin,  393. 

*  Slu-ke  V.  MwihaJl,  3  Alabama,  44  i  O'BrieD  v.  Daniel,  S  Blackford,  290. 

*  Inn  Hollingshcad,  6  Wendell,  9S3 ;  Smilli  v.  Lnce,  14  Ibid.  237. 

*  Croas  tr.  Hichardioa,  3  Martin,  w.  ■.  333. 

*  Pbelpa  p.  Toang,  1  IHiDoia  (BreeM),  S56. 
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ae  we  ehall  presently  see,  need  aot  be  literally  according  to  the 
words  of  the  law;  a  Bubgtantial  compliance  is  sufficient.'  The 
officer  whose  duty  it  is  to  issue  the  writ,  inquires  only  whether 
there  is  this  conformity.  If  he  finds  it  to  exist,  he  issues  the  writ, 
in  a  ministerial,  not  in  a  judicial,  capacity.  He  is  not  to  be  satis- 
fied judicially  that  the  alleged  fact  is  true ;  but  is  simply  to  see 
whether  it  is  sworn  to.  If  sworn  to,  he  is  fully  justified  in  issuing 
the  process,  and  cannot  be  affected  by  any  subsequent  ascertain- 
ment of  the  grouudleBsaesfi  or  falsity  of  tlie  afiSdavit. 

§  99.  II.  Where  the  exiitence  of  ike  ffround  of  attachment  mttat  he 
proved  to  the  satirfaction  of  the  officer.  In  this  case,  the  officer  acts 
in  a  judicial,  as  well  as  a  ministerial  capacity.  His  judgment  must 
be  satisfied  that  the  fact  exists,  before  ho  issues  the  writ.  Hence, 
eridence  must  be  presented  to,  and  acted  on  by,  him.  Ho  cannot 
act  upon  his  own  knowledge,  or  mere  belief,  however  well  founded 
it  may  bo,  nor  upon  report  or  information.  If  proof  be  presented 
to  him,  a  mere  error  io  judgment  as  to  its  legality  or  sufficiency 
will  impose  no  liability  on  him ;  but  there  must  be  aome  proof. 
If  he  issues  the  writ  without  proof,  he  is  liable  to  the  defendant 
as  a  trespasser.'  If  the  proof  has  a  legal  tendency  to  make  out 
the  case  required  by  the  statute,  although  it  be  so  slight  and  in- 
conclusive that,  upon  a  direct  proceeding  to  review  it,  the  officer's 
action  in  granting  the  writ  would  be  reversed,  yet  in  a  collateral 
action  the  process  will  be  deemed  valid.  It  will  be  so  deemed 
because  the  officer,  having  proof  presented  to  him,  and  being  re- 
quired by  law  to  determine  upon  the  weight  of  the  proof,  has 
acted  judicially  in  making  bis  determination.  His  decision  may 
be  erroneous,  but  is  not  void.' 

The  first  point,  then,  to  be  determined  is,  what  is  competent 
evidence  to  present  to  the  officer  ?  It  must  be  legal  evidence,— 
not  the  plaintiff's  own  oath,  unless  the  statute  expressly  say  bo.* 

The  next  point  is,  what  is  sufficient  proof?  The  Supreme  Court 
of  New  York  sustained  an  attachment  issued  by  a  justice  of  the 
peace,  upon  affidavit  made  by  witnesses  that  they  believed  the  de- 
fendant resided  out  of  the  State.  The  court  held  tbe  proof  suf- 
ficient."   The  legislature  of  that  State  afterwards  modified  the 

t  pMt,  S  lOT. 

*  VoabuTgli  0.  Welch,  11  Johm.  ITS. 

*  Skinmon  v.  EeUej,  18  Neir  Torh,  355 ;  Hall  v.  Striker,  37  Ibid.  596. 

*  Broim  V.  HiQchman.  S  Jobni.  TS,  *  Matter  of  Htch,  a  Wendell,  MS. 

[70] 


D.qil.zMBlG001^IC 


CTAP.  v.]  •  AFFIDAVIT  FOB  ATTACHMENT.  §  100 

statute,  BO  aa  to  preveot  the  issue  of  attachmenta  ou  the  ground 
of  mere  belief;  but  Cowen,  J.,  after  the  change,  upon  a  review 
of  the  autlioritiea  in  similar  cases  in  other  branches  of  the  law, 
said  that  under  the  previous  statute,  —  the  same  which  was  con- 
Btnied  in  the  decision  of  the  Supreme  Court  just  referred  to,  —  he 
should  not  hesitate  in  receiving  the  oath  of  mere  belief.' 

§  100.  III.  Where  the  officer  muat  he  taUtfied  of  the  eMstence  of 
tie  ground  of  attachment,  hy  proof  of  partiovlar  fact*  and  circum- 
ttatuxt  tending  to  ettaUish  its  existence.  In  this  case,  as  in  the  la^t, 
the  officer  acts  both  judicially  and  ministerially.  He  passes  ju- 
dicially upon  the  competency  of  the  evidence,  and  also  upon  tlie 
sufficiency  of  the  proof  to  establish  the  existouee  of  the  ground 
of  attachment.  For  instance,  if  the  statute  authorize  an  attach- 
ment "  whenever  it  shall  satisfactorily  appear  to  the  officer  that 
the  defendant  is  about  to  remove  from  the  county  any  of  his  prop- 
erty, with  intent  to  defraud  his  creditors,"  and  require  nothing 
more,  it  would  be  a  case  of  the  description  mentioned  under  the 
neit  preceding  head ;  and  under  the  views  expressed  by  the  New 
York  court,  an  affidavit  of  belief  would  be  sustained,  if  tlie  officer 
acted  upon  it  as  sufficient :  but  if  the  statute  go  furtlier  and  re- 
quire that,  before  the  attachment  shall  issue,  "  the  plaintiff  shall 
proTe  to  the  satisfaction  of  the  officer  the  facU  and  circurngtancet 
to  entitle  him  to  the  same,"  then  a  new  exigency  is  created,  re- 
quiring evidence,  which  he  shall  deem  competent,  to  be  given  of 
those  facts  and  circumstances ;  and  that  the  facts  and  circum- 
stances, when  proved,  shall  satisfy  him  that  Uie  particular  ground 
of  attachment  relied  on,  exists.  Hence,  though  the  facts  and  cir- 
cumstances be  proved  by  competent  evidence,  if  they  do  not  in  his 
judgment  prove  the  main  fact,  he  should  not  issue  the  writ ;  and 
if  he  do  issue  it,  his  action  is  liable  to  be  revised  and  overruled, 
either  on  the  ground  that  the  evidence  submitted  to  him  was  in- 
competent, or  that  it  was  insufficient. 

In  reference  to  the  affidavit  in  such  a  case,  it  has  been  decided, 
that  the  belief  of  the  affiant  that  the  defendant  was  about  to  do  a 
particular  act,  the  impending  performance  of  which  would  author- 
ize an  attachment,  would  not  sustain  an  attachment.  "  Tlie  plain- 
tiflPs  own  belief,"  said  the  court,  "  is  neither  a  fact  nor  a  circum- 
stance upon  which  the  justice  can  exercise  h^  judgment.    It  is 

>  Eipane  HkT&es,  IS  Wendtdl,  etl, 
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not  sufficient  that  the  plaintiff  is  satisfied  of  the  unlawful  acts  or 
iuteutioQB  of  the  defendant.  The  justice  must  be  satisfied,  and 
lie  must  bo  so  satisfied  from  proof  of  facts  and  circumstances ; '  not 
the  belief  of  any  one."  ^  It  has  likewise  been  held,  that  an  affi- 
davit stating  the  information  and  belief  of  the  party  making  it,  as 
to  certain  facts,  is  not  sufficient  proof  to  authorize  the  writ  to  ift- 
Bue.'  And  though  the  affidavit  was  unqualified  in  its  terms  that 
the  defendant  had  left  the  State  with  intent  to  defraud  hie  credit- 
ors, it  was  held  insufficient,  because  it  did  not  state  the  facts  and 
circumstances.  The  court  said :  '*  AiErming  that  a  party  has  left 
the  State  with  intent  to  defraud  his  creditors,  may  be  predicated 
more  upon  matters  of  opinion,  or  belief,  than  upon  fact.  The 
affirmant  may  honestly  believe,  and  thus  affirm  it  in  general 
terms ;  whereas,  if  called  to  state  the  facts  and  circumstances 
upon  which  he  reached  the  conclusion,  the  officer  (being  unable 
to  exercise  his  judgment  in  tlie  matter)  might  well  difier  from 
him."  *  But  where  the  matter  to  be  proved  is  in  itself  a  single 
and  complete  fact,  not  depending  on  other  facts  and  circumstances 
to  establish  its  existence,  amaffirmation  of  the  iact  In  direct  terms 
is  sufficient.  Such  is  tlie  case  where  the  non-residenee  of  the  de- 
fendant is  the  ground  of  attachment.  There,  no  "  facts  and  tai- 
cumstances  "  are  needed  to  prove  the  non-residence :  itself  is  the 
fact  and  circumstance.*  But  in  such  case  of  a  single  fact,  no  more 
than  in  any  other,  is  the  affidavit  of  beli^  competent  proof." 

Wliile,  however,  it  is  not  sufficient  for  an  affidavit  to  state  cer- 
tain facts  merely  upon  the  information  and  belief  of  the  party, 
yet  information  is  not  to  be  entirely  rejected  as  evidence.  Thus, 
where  the  allegation  is,  that  the  debtor  has  alisented  liimself  from 
his  residence  in  an  Ulegal  manner,  information  obtained  from  his 
family,  on  inquiry  at  his  residence,  may  be  admitted,  m  cormection 
with  other  /acU,  to  show  that  he  has  left  home ;  when  he  went 
away  ;  where,  and  upon  what  business  he  went ;  and  Iiow  long  he 
intended  to  be  absent.  But  such  evidence,  obtained  from  other 
sources,  would  not  be  admissible.  The  iuformant  should  be  called. 
It  may  be,  too,  that  the  party  making  the  affidavit  should  be  al- 

'  Smith  D.  Lnce,  U  Wendell,  MT ;  Mott  r.  Lawrence,  IT  Howard  Prart.  K.  6S9. 

<  Tallman  f.  Bigclow,  10  Wendell,  430;  Ex  parte  Hajnee,  IS  Ibid.  611;  Matter  of 
Faulkner,  4  Hill  (K.Y.),  598;  Matter  of  Bliu,  7  Ibid.  187 ;  Fierse  e.  Smith,  1  Minne- 
Wla,  S2;  Morrieon  v.  Lor^oy,  6  Ibid.  IS3. 

■  Ex  parte  liobinson,  SI  Wendell,  673. 

*  Matter  of  Brown,  31  Wendell,  316.  >  EingBlsnd  u.  Cowman,  5  Hill  {S.  T.),  60B. 
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loved  to  speak  upon  information  concerning  tbe  Bolvency  of  the 
debtor,  provided  the  information  come  from  persons  who  are  not 
interested  in  the  proceedings  against  him.  But  an  affidavit  that 
the  party  has  been  infonned  and  believes  that  the  debtor  is  insol- 
vent, that  he  owes  a  large  amount  of  money,  or  the  like,  without 
the  addition  of  any  fact  within  the  knowledge  of  the  party,  or 
stating  when  or  from  whom  the  intelligence  was  received,  cannot 
be  regarded  as  of  any  legal  impra-tance.^  But  where,  in  any  case, 
information  is  allowed  to  be  stated  in  the  affidavit,  it  will  be  of  no 
value,  unless  the  party  swear  that  he  believes  it  to  be  true.' 

'  §  101.  Usually  the  plaintiff  may  allege  as  many  groiinde  of  at 
taohment,  within  the  terms  of  the  law,  bs  he  may  deem  expedient. 
In  doing  so,  the  several  groimds  should  be  stated  cumulatively ; 
and  if  any  one  of  them  be  true,  it  will  sustain  the  attachment, 
though  all  the  others  be  untrue."  An  affidavit  alleging  one  or  the 
other  of  two  or  more  distinct  grounds,  would  be  bad,  because  of 
the  impossibility  of  determining  which  is  relied  on  to  sustain  the 
attachment.  Thus,  under  a  statute  which  authorized  an  attach- 
ment,—  1.  Where  the  defendant  is  about  to  remove  his  efifects; 
2.  Where  he  is  about  to  remove  privately  out  of  the  county ;  and 
8.  When  he  absconds  or  conceals  himself,  so  that  the  ordinary 
process  of  law  cannot  be  served  on  him  ;  an  attachment  was  ob- 
tained, on  an  affidavit  that  the  defendant "  was  about  to  remove 
from  and  without  the  limits,  or  so  absconds  and  conceals  himself, 
that  the  ordinary  process  of  law  cannot  be  served  on  him  " ;  and 
it  was  set  aside.  The  first  member  of  the  oath  was  plainly  not 
witliin  the  statute,  and  though  the  latter  was,  yet  it  was  rendered 
inefficient  by  its  connection  with  the  former,  through  the  di^unc- 
tive  conjunction  {»;  whereby  it  became  uncertain  which  state  of 
fkots  existed.*  Subsequently  the  same  court,  in  a  similar  case, 
ruled  the  same  way  again,  and  intimated  that  they  would  consider 
an  affidavit,  in  the  disjunctive,  as  bad,  although  either  of  the  facts 
deposed  to  might  be  sufficient." 

J  Matter  of  BliM,  7  Hill  (N.  T.),  18?'.  »  Decker  c.  BrTanl,  7  Baitenr,  16S. 

■  McCailem  d.  White,  23  lodiaoa,  43. 

*  Hagood  V.  Hanter,  1  M'Cord,  SlI;  Bunard  n.  Sebm,  9  A.  E.  M.wh.llj  iSi; 
Davis  E.  Edwards,  Hirdin,  343. 

<>  Derail  v.  Taylor,  Ctieves,  5 ;  Jewel  o.  Howe,  S  Wotta,  144 ;  Wraj  r.  Gihnore,  I 
Uiica,  7S ;  Shipp  e.  Davis,  Hardin,  65 ;  Hawley  b,  Delmsfl,  4  Ctlilbrnia,  195 ;  Rogen 
D.  EJlii,  1  Quid?,  48;  People  d.  Itocordcr,  6  Hill  [K.  T  1,  429;  SlBcy  c.  StlchtOD,  9 
Iowa,  399;  Uopkiiu  v.  Nichola,  99  Texu,  906. 
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§  102.  Let  it  bu  obseired,  however,  that  vhere  the  digjaactive 
or  ia  ased,  not  to  connect  two  distinct  foots  of  difibrent  natures, 
but  to  characterize  and  include  two  or  more  phases  of  the  same 
&ct,  attended  with  the  same  results,  the  construction  just  men- 
tioned would  be  inapplicable.  For  instance,  where  the  statute 
authorised  an  attachment  when  "  the  defendant  absconds,  or  se- 
cretes himself,"  it  was  considered  that,  from  the  difficulty  of  deter- 
mining which  was  the  fact,  the  languB^  comprised  bat  one  ground, 
and  the  disjunctive  or  did  not  render  the  affidavit  uncertain.*  "  It 
is,"  said  the  court,  "  often  difficult,  if  not  impracticable,  for  the 
creditor  to  ascertain  whether  his  debtor  absconds  or  secretes  him- 
self: he  has  to  rely  frequently  upon  such  information  as  liis  fam^ 
ily  or  friends  will  give  him,  which  cannot  always  be  confided  in : 
hence,  to  allow  sufficient  latitude  to  the  creditor  in  making  his 
affidavit,  and  to  prevent  failures,  from  having  mistaken  the  causo 
why  the  debtor  is  liable  to  the  remedy,  the  law  lias  very  properly 
provided  for  its  issuance  in  the  alternative."^ 

Under  a  similar  statute,  the  same  view  has  been  expressed  in 
Tennessee.  The  language  of  the  statute  was, "  so  absconds  or  con- 
ceals himself  that  the  ordinary  process  of  law  cannot  be  served  on 
him."  It  was  contended  that  "  absconds  "  constituted  one  cause, 
and  "  conceals  "  another ;  but  the  court  did  not  so  hold.  "  For," 
said  the  court,  "  although  the  two  words  are  connected  by  or  in- 
stead of  and,  yet  the  sense  of  the  sentence  shows  that  or  is  used 
copulatively,  constituting  both  '  absconds '  and  '  conceals,'  or  either 
of  them,  a  sufficient  cause  for  suing  out  the  attachment.  In  the 
nature  of  things,  a  plaiutifiT  cannot  tell  whether  a  party  absconds 
or  conceals  himself.  He  may  suppose  he  absconds,  when  he  only 
conceals  himself,  and  vice  ver»a.  To  compel  him  to  swear  that  tlie 
party  is  doing  the  one  only,  would  involve  the  plaintiGT  in  endless 
difficulty.  Besides  the  question  of  conscience  that  must  always 
eiist  with  the  party  about  to  take  the  oath,  he  would  be  constantly 
in  danger  of  having  his  attachment  abated  on  the  plea  of  the  de- 
fendant, who,  though  he  might  not  have  absconded,  was  never- 
theless concealed,  or,  if  not  concealing  himself,  may  have  been 
absconding.  We  think,  therefore,  that  tlie  words  '  bo  absconds  or 
conceals  himself  constitute  but  one  cause."'    And  so,  in  Missis- 

I  Jotuuon  f.  Hak,  a  Slowsrt  &  Porter,  331.        *  Cannon  v.  Logan,  5  Porter,  T7. 

*  Conrad  v.  McGoe,  9  Terger,  tSS  j  GoM  v.  Gowing,  B  RtchardMm,  477  ;  Commer- 

dil  Biok  e.  UUmiu,  10  Smedea  &  Manhall,  41 1 ;  Bopkiiu  c.  fiicholi,  S2  Texai,  £06. 
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uppi,  under  a  Btatate  allowing  attachment,  on  affidavit  that  the 
defeadant  "  hath  remored,  or  is  removing  out'  of  the  State,  or  so 
abscoods,  or  private];  conceals  himself,  that  the  ordinary  process 
of  law  cannot  be  served  on  him."  The  affidavit  was  in  the  very 
words  of  the  statute,  and  was  objected  to,  because  in  the  altarna- 
tive ;  but  the  court  held  it  sufficient ;  considering  that  the  mar 
terial  point  required  b;  the  statute  wa«,  that  the  ordinary  process 
could  not  be  served,  and  that  the  plaintiff  might  well  know  that, 
witliout  knowing  whether  the  defendaut  had  removed,  absconded, 
or  concealed  himself.'  And  in  New  York,  an  affidavit  that  the 
defendant  "  has  secretly  departed  from  this  State,  with  intent  to 
defiraud  his  creditors,  or  to  avoid  the  service  of  civil  process,  or 
keeps  himself  concealed  therein  with  tlie  like  intent,"  was  sus- 
tained.* 

§  103.  While  it  is  always  a  safe  rule  to  follow  strictly  the  lan- 
guage of  the  statute,  it  is  not  in  every  case  necessary.  Qualifying 
words  should  not  be  omitted ;  but  Hie  omission  of  words  which 
have  not  that  character,  while,  by  those  renuuning,  the  sense  and 
scope  of  the  law  are  fulfilled,  will  not  vitiate  the  affidavit.  For 
example,  where  it  was  required  that  the  affidavit  should  state  that 
the  defendant  was  "justly  indebted  "  to.  the  plfuutiff,  it  was  con- 
sidered that  the  word  "  justly  "  was  not  intended  to  qualify  the 
word  "  indebted,"  and  that  its  omission  £rom  the  affidavit  was  no 
material  defect.'  So,  where  the  statnte  reqxiired  the  affidavit  to 
state  that  the  defendant  "  is  in  some  manner  about  to  dispose  of 
his  property  with  intent  to  defraud  his  creditors,"  it  was  held,  that 
the  omission  of  the  words  "in  some  manner"  did  not  vitiate  the 
affidavit.*  So,  under  a  statute  requiring  an  affidavit  that  the  de- 
fendant is  justly  indebted  to  the  plaintilF  "  in  a  sum  exceeding  fifty 
dollat?,"  aud  that  the  sum  should  be  specified,  it  was  held,  that  a 
statement  of  the  defendant's  indebtedness  in  the  sum  of  9S00  was 
sufficient,  without  inserting  tlie  words,  **  in  a  sum  cixceeding  the  ■ 
sum  of  fifty  dollars." '  But  under  a  statute  requiring  the  affida^  I 
vit  to  state  that  the  indebtedness  sworn  to  *'  is  due  upon  contract 

1  Boibjibcll  t.  Emanael,  13  Smedea  t  HtnluJI,  63. 

*  V«n  Alityne  b.  BrwiiM,  I  Keman,  331. 

■  Lirengoiid  n.  Sbvr,  10  MisMnri,  273.    Sid  oontm,  Thomptoa  v.  Tmrion,  1  Hanil 
4  UcHtorr.  904. 

*  Dnke  v  Hagtr,  10  Iowa,  5SS. 

*  Uugbei  t>.  HaniD,  1  ArbuuM,  386 ;  Hughes  v.  Stfnnelt,  9  Ibid.  111. 
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express  or  implied,"  it  was  held,  that  the  word  due  was  intended, 
not  only  to  show  that  the  demand  arose  upon  contract,  but  also  as 
indicating  that  the  time  for  the  payment  of  the  debt  has  arnved ; 
and  that  the  omiseion  to  aver  that  the  debt  was  "  due  upon  con- 
tract "  was  fatal,  though  from  the  terms  of  the  affidavit  it  was 
very  clear  that  it  arose  &om  contract.' 

§  104.  TTncertainty  in  the  affidavit  will  vitiate  it.  Thus,  where 
the  law  required  the  affidavit  to  show  that  the  cause  of  action  was 
founded  on  contract,  and  the  plaintiff  did  not  swear  positively 
to  a  contract,  but  stated  certain  facts,  from  which  perhaps  a  jury 
might  infer  a  contract,  and  perhaps  not ;  the  affidavit  was  held 
insufficient.^  And  where  an  affidavit  stated  that  the  defendant 
"  is  justly  indebted  to  pltuntiff  (in  a  specified  sum)  for  serricea 
rendered  and  to  be  rendered  by  deponent,  as  clerk,  part  due,  and 
a  part  of  said  sum  not  due " ;  it  was  held  defective,  for  uncer- 
tainty as  to  what  was  in  fact  due."  So,  an  affidavit  in  the  follow- 
ing terms  was  held  insufficient,  on  account  of  uncertainty :  "  A., 
plaintiff,  states  that  B.,  the  defendant,  is  bond  fide  indebted  to  him 
in  the  sum  of  $2,053.37  over  and  above  all  discounts,  and  the  said 
A.,  at  the  same  time,  produces  the  account  current  which  is  here- 
imto  annexed,  by  which  the  said  B.  is  so  indebted ;  and  the  said  A. 
likewise  states  that  he  hath  drawn  on  the  said  B.  for  tlie  sum  of 
$1,500,  and  also  for  the  sum  of  92,223.10,  which  drafts,  though 
not  due,  the  said  A.  understands  from  the  said  B.,  and  verily  be- 
lieves, will  not  be  paid,  and  further,  that  the  latter  draft  for 
$2,223.10  hath  never  been  accepted  by  the  said  B.,  and  the  said 
A.  hath  therefore  allowed  no  credit  or  discount  for  said  drafts. 
He  further  states  that  B.  informed  him  some  time  ago,  that  he 
would  be  entitled  to  charge  against  said  A.'8  account,  for  some  loss 
that  he  expected  would  accrue  in  the  sale  of  certain  flour  on  theis 
joint  account ;  no  account  has  been  exhibited  steting  the  amount 

t    of  such  loss,  and  therefore  he  hath  allowed  said  B.,  in  stating  his 

)   account,  no  credit."  * 

§  105.  Surplus^;e  m  an  affidavit,  not  inconsistent  with  the 
substantial  averment  required  by  the  statute,  will  not  vitiate  it. 

>  Bowen  0.  Stocnm,  IT  WiaooDrio,  lei. 

*  Jacob;  D.  Gogell,  S  BergeuiC  &  Rawle,  450 ;  Qnuka  r.  Bobliuon,  I  Cbandhr,  St. 

*  Friadluider  n.  t/Ljea,  a  Looiriana  ADniul,  BSO. 

*  Himroe  v.  Cocke,  1  Ciuich  C.  C,  4es. 
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TbuB,  where  the  person  making  the  affidavit  stat«d  Bundry  acts  of 
the  defendant,  and  closed  with  theEs.  words,  — "  affiant  further 
8aith  he  believes  the  facte  above  stated  are  true,  and  that  said 
defendant  is  by  the  means  above  stated,  concealing  his  effects  so 
that  the  clums  aforesaid  will  be  defeated  at  the  ordinary  course 
of  law " ;  which  averment  was  in  compliance  with  the  law ;  it 
was  held,  that  the  unnecessary  statements  did  not  vitiate  the  affi- 
davit.^ So,  where  Die  affidavit  stated  that  "  the  defendant  resided 
out  of  the  State  of  Louisiana,  having  acquired  no  legal  residence 
in  the  State  " ;  it  was  held,  that  the  statement  of  the  reason  for 
considering  him  a  non-resident,  did  not  vitiate  it.^  But  if  the 
surplusage  be  of  such  character  as  substantially  to  impair  the 
main  allegation  of  the  affidavit,  the  whole  wiU  thereby  be  vitiated.' 

§  106.  All  the  elements  of  positiveuess,  knowledge,  informa- 
tion, or  belief,  coiyointly  or  separately,  which  the  statute  may  re- 
quire in  the  making  of  an  affidavit,  should  therein  appear,  or  be 
substantially  included  in  its  terms ;  or  it  will  be  bad.  Thus,  if 
a  statute  requires  a  fact  to  be  sworn  to  in  direct  terms,  it  is  not 
complied  with  by  a  party's  swearing  that  he  is  "  informed  and  be- 
lieves" the  fact  to  exist.^  And  under  a  statute  authorizing  an 
attachment  "  where  tliere  is  good  reason  to  believe  "  the  existence 
of  a  particular  fact,  an  affidavit  that  "  it  is  the  plaintiff's  belief" 
that  the  fact  existed,  was  held  insufficient :  he  should  have  stated 
that  he  bad  good  reason  to  believe  and  did  believe  it.^  Under  a 
law  requiring  the  party  to  swear  that  a  certain  fact  did  not  exist 
"  within  his  knowledge  or  belief,"  an  affidavit  was  held  bad,  which 
failed  to  state  the  want  of  Ids  belief.*  And  so,  where  the  party 
was  r^uired  to  swear  "  to  the  best  of  his  knowledge  and  belief," 
and  he  swore  only  to  the  best  of  his  belief.^  And  so,  where  he  waa 
required  to  swear  that  he  "  verily  believes,"  and  he  swore  "  to  the 
best  of  his  knowledge  and. belief."* 

1  Spear  c.  Em$;,  6  Smedcs  &  Marshall,  STS;  Van  Kirk  d.  Wilds,  II  Barboor,  S30; 
Edwarda  i>.  Flatboat  Blnckaniith,  33  Mississippi,  190 ;  Auter  v.  Steamboat  J.  Jacobs, 
34  Ibid.  369. 

*  ¥ialej  V,  Fnrior.  t  LoQisiana  Annoal,  739. . 
■  EmmeU  e.  Yeigh,  IS  Ohio  Stale,  335. 

*  Denpree  u.  Eisenach,  9  Geor),';a,  598;  &part«  Haynes,  18  Wendell,  611 ;  CadwcH 
V.  Colicale,  7  Barbour,  253  ;  Djcr  i^.  Flint,  SI  Illinoia,  SO  ;  Archer  v.  Ciaflin,  31  Ibid. 
SOS;  WiliiamiB.  Martin,  1  Metcalfe  (Kj.),*i;  Wilson  d.  Arnold,  5  Michigan,  98. 

*  Stevenson  n.  Rohbina,  5  Itlissooii,  IB.  '  Bergh  v.  Jajne,  7  Martin,  a.  b.  S09. 

*  Cobb  If.  Force,  6  Alabama,  4Sft  *  Stadler  v.  Parmlee,  10  loira,  23. 
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But  vhere  the  affiant  iras  required  to  state  that  the  facts  are 
Titliin  hiB  persoDal  knovledge,  or  that  he  is  informed  and  belieres 
them  to  be  true,  a  poeitive  oath  of  the  facts  was  held  Bufficient, 
though  he  did  not  add  that  he  had  personal  knowledge  of  them, 
or  believed  them  to  bo  true ;  it  being  couBidered  that  the  positive 
oath  implied  both.*  And  so,  under  a  statute  requiring  an  affidar 
Yit  "  showing  "  the  existence  of  a  certain  fact,  it  was  held,  that 
an  affidavit  of  such  fact,  as  the  affiant  "  verily  believed,"  was 
good ;  which  was,  in  effect,  to  decide  that  the  party's  belief  was  a 
sufficient  "  showing,"  to  fill  the  terms  of  the  statute.^ 

§  107.  While  it  is  in  all  cases  advisable  to  follow  the  exact  lan- 
guage of  the  statute,  jet  if  the  words  of  the  affidavit  are  In  sub- 
stantial compliance  with  the  terms  of,  or  necessarily  and  properly 
imply  the  case  provided  for  by,  the  statute,  it  will  be  sufficient.' 
Thus,  where  the  law  authorized  an  attachment  when  the  debtor 
"  is  about  to  convey,  assign,  remove,  or  dispose  of  any  of  his 
property  or  efficts,  so  as  ia  defraud,  hinder,  or' delay  his  credit- 
ors"; it  was  held,  that  an  affidavit  alleging  that  the  defendant 
was  *'  about  to  convey  his  property  so  as  to  hinder  or  delay  hia 
creditors,"  was  equivalent  to  alleging  iVaud,  and  that  therefore  it 
was  not  necessary  to  use  the  word  "  defraud."  *  Where  the  cause 
for  which  an  attachment  might  issue  was,  that  **  he  resides  out  of 
this  State,"  an  affidavit  that  the  defendant  "  is  a  non-resident," 
was  considered  sufficient."  Where  the  statute  authorized  ao'at- 
tachment  upon  an  affidavit  that  the  defendant  is  a  "  non-resident," 
an  affidavit  that  he  "  is  not  now  an  inhabitant  of  this  State  "  was 
sustained.*  Where  the  language  of  the  statute  was,  "  that  the 
debtor  to  abtcondt  that  the  ordinary  process  of  law  cannot  be 
served  on  him,"  an  affidavit  that  the  debtor  liatk  abseonded  was 
considered  as  complying  with  the  substantial  requirements  of  the 
law.^  An  affidavit  that  the  defendant  "  is  about  removing,"  was 
decided  to  be  in  eonformity  to  the  statute  which  provided  for  an 
attachment  where  the  debtor  "  is  removing." '  Wliere  the  statute 
gave  an  attachment  when  the  debtor  "  is  removing  or  about  to  re- 

I  JaoM  0.  Leake,  11  Sntedei  ft  Manhall,  591. 

*  Trew  D.  Guthill,  10  Indiuia,  365 ;  McKunsn  v.  GUI*,  U  Ibid.  616. 

*  Tan  Kirk  v.  Wilds,  11  Barbonr,  520. 

*  CartiB  p.  Settle,  T  Hinonri,  453. 

*  QntbaiD  s.  Ruff,  8  Alabuna,  171.      '  Wallit  b.  Wallace,  6  Ho««nl  (Mi.),  354. 
■  WilCM  f.  Steam,  IS  Iowa,  SS3.         *  Lee  e.  Feien,  1  Smedes  &  Matshall,  503. 
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move  himself  or  his  property  beyond  the  limits  of  the  State,"  and 
Buit  vaa  brought  against  the  owner  and  master  of  a  eteamboat, 
alleging  that  he  was  "  about  to  remove  the  eaid  steamboat  beyond 
the  limits  of  this  State  " ;  it  was  considered  that,  however  defeo- 
tive  the  all^ation  might  be,  in  stating  the  defendant  to  be  aboat 
to  remove  only  a  single  piece  of  property,  yet  that  it  was  equirar 
lent  to  stating  that  he  was  about  to  remove  himself,  since,  as  he 
was  master  of  the  boat,  if  he  removed  the  boat,  his  relation  to 
her  necessarily  involved  his  own  removal.^  Where  tlie  statute 
required  the  affidavit  to  state  "  that  the  defendant  is  about  to  re- 
move  himself  and  his  eSects  so  that  the  claim  of  the  plaintiff  will 
be  defeated,"  a  statement  "  that  the  defendant  mil  remove  him* 
self  and  his  effects  beyond  the  limits  of  the  State,  before  the  plain- 
tiff's claim  could  be  collected  by  the  ordinary  course  of  law,  and 
that  he  is  transferring  and  conveying  away  his  property,  so  that 
the  clum  of  the  pltuntiET  will  he  defeated,  or  cannot  be  made  by 
the  regular  course  of  law,"  was  held  to  be  a  substantial  compliance 
with  the  law.^  Where  an  affidavit  stated  that  "A.,  B.,  and  0., 
merchants  and  partners,  trading  and  udug  the  name  and  style  of 
A.  &  Co.,  are  Justly  indebted  to  the  plaintiff  in  the  sum  of  $5,460, 
and  l^at  the  said  A.  &  Go.  reside  out  of  this  State  " ;  and  a  mo- 
tion waa  made  to  dismiss  the  attachment,  because  the  aQidaTit  did 
not  state  that  the  individtials  constituting  the  firm  of  A.  &  Co. 
resided  out  of  the  State ;  the  affidavit  was  held  sufficiently  certain, 
because  when  a  partnership  is  spoken  of  by  its  partnership  name, 
and  said  to  reside  or  not  to  reside  in  a  particular  place,  the  mean- 
ing is  presumed  to  be,  that  the  members  composing  tli^  partner- 
ship reside  or  do  not  reside  in  that  place."  Where  the  statute 
required  an  oath  that  "  tlie  defendant  is  about  to  remove  from  the 
State,  so  that  the  ordinary  procesB  of  law  cannot  be  served  on 
him,"  an  affidavit  that  he  is  "  about  to  abscond  himself  and  his 
property  out  of  the  State,  so  that  the  process  of  law  cannot  be 
served  on  him,"  was  considered  as  equivalent  to  the  assertion  that 
he  is  about  to  remove  himself  and  property  out  of  Uie  Stat«  pri- 
vately, and  as  substantially  within  the  requirement  of  the  statute.* 
Where  the  statute  required  the  affidavit  to  state  "  the  amount  of 
the  sum  due"  and  the  plaintiff  swore  that  the  defendant  was 

1  Rnnjin  d.  Morgan,  T  Hamphreji,  210. 
1  Dandridge  c.  Sterens,  13  Smedei  &  Hanball,  TS3. 

■  rhamben  v.  Sloan,  19  Georgia,  84.  *  Wan  v.  Todd,  1  Alabama,  199, 
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"  really  indebted  "  to  him  in  a  certain  sum,  it  was  held,  that  tlie 
expression  conveyed  the  idea  of  a  debt  actually  due  and  payable, 
and  was  sufficient.^  Where,  in  enomeratiug  the  cases  in  which 
an  attaobment  would  lie,  one  was  "  when  the  debtor  is  about  leav< 
ing  permanently  the  State,"  and  in  a  subsequent  part  of  the  same 
statute,  in  relation  to  the  affidavit,  the  party  was  required  to  swear 
that  "  the  debtor  is  on  the  eve  of  leaving  the  State  forever  " ;  it 
was  held,  that  the  latter  requirement  was  fdllilled  by  an  affidavit 
declaring  that  "  the  defendant  was  about  leaving  the  State  perma- 
neatly."^  Under  a  statute  giving  attachmeut  "  when  a  debtor  is 
concealing  or  about  removing  his  effects  so  that  the  claim  of  a 
creditor  will  be  defeated,"  an  affidavit  that  a  debtor  "  is  about 
removing  &om  the  State,  or  is  so  concealing  bis  effects  ae  to  de- 
feat the  creditor's  claim,"  was  held  sufficiant.^  Under  a  statute 
autborizmg  an  attachment  where  the  debtor  "  is  about  to  remove 
bis  goods  out  of  this  State,"  an  affidavit  stating  that  the  defendant 
"  had  removed  part,  and  was  about  to  remove  the  remainder  of 
his  goods  and  efiects  from  this  State,"  was  considered  as  comply- 
ing with  the  law.*  Where  an  attachment  might  issue  when  "  any 
person  hath  removed,  or  is  removing  himself  out  of  the  county 
privately,  or  so  absconds  or  conceals  himself,  that  the  ordinary 
process  of  law  cannot  be  served  on  him,"  an  affidavit  that  the 
defendant  "  was  removing  himself  out  of  the  county  privately," 
was  held  sufficient,  without  the  addition  of  the  words  "  so  tliat 
the  ordinary  process  of  law  cannot  be  served."  *  Under  a  statute 
using  thd  phrase  "  absconding  or  concealing  himself  or  bis  prop- 
erty or  effects,"  an  affidavit  that  the  defendant  "  is  concealing 
his  property  and  effects,"  was  a^udged-sufficient* 

§  108.  XimiOTous  cases  of  insufficient  affidavits  are  reported. 
tt  is  not  without  advantage  to  present  them  here.  In  doing  so, 
as  will  be  seen,  no  attempt  is  made  at  systematic  arrangement, 
but  they  are  given  in  the  order  tliey  were  met  with.  Under  a 
statute  authorizing  attachment,  where  "  the  debtor  is  removing 
out  of  the  county  privately,"  an  affidavit  that  he  "  intends  to  re- 

*  PBTinele  a.  JohDRton,  IS  LooiBialu,  4S9. 

'  Sawjer  v.  Arnold,  1  Loaisiana  Annual,  SIS. 

■  Commercial  Bank  e.  Ullmui,  10  Smcdea  &  Marshall,  411. 

*  Mandel  e.  Pe«t,  IB  ArkansB«,  336. 

*  Bank  al  Alabama  v.  'Benj,  1  Humphrejs,  443. 

*  Bojd  V.  Backinghain,  10  Unmplm;^*,  434. 
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move  "  is  not  sufGcient.*  So,  There  an  attachmeut  was  authorized 
Then  the  debtor  "  absconds,"  and  the  affidavit  was  that  he  "  has 
absconded."  '  So,  where  iho  etatate  stated  the  ground  of  attach- 
ment to  be  "  that  any  person  hath  removed,  or  is  removing  him- 
self out  of  the  county  privately  " ;  and  the  affidavit  was,  that  the 
defendant "  is  about  to  remove  himself  out  of  the  county,  so  that 
the  ordinary  process  of  law  cannot  be  served  upon  him."  *  So, 
where  the  ground  of  attachment  was,  that  "  the  defendant  w 
about  to  remove  hia  property  out  of  the  State,  and  that  thereby 
the  plaintiff  will  probably  lose  the  debt,  or  have  to  sue  for  it  in 
another  State  " ;  and  the  affidavit  set  forth  as  the  consequence  of 
the  alleged  anticipated  removal  of  the  goods  of  the  defendant, 
that  "  the  ordinary  process  of  law  cannot  be  served  on  him."  * 
So,  where  the  statute  gave  an  attachment  when  "  the  debtor  ia 
not  resident  in  the  State,"  and  the  affidavit  was  that  the  defend- 
ant "is  not  at  this  time  within  the  State."''  So,  aji  affidavit 
"  that  the  defendant  has  left  the  State  never  to  return,"  does  not 
comply  with  a  statute  requiring  an  averment  that  he  is  "  about  to 
remove  his  property  out  of  the  State."  "  A  statute  authorized  an 
attachment  upon  an  affidavit  that  "  the  debtor  is  either  on  the  eve 
of  leaving  the  State  permanently,  that  he  has  left  it  never  again 
to  return,  that  he  resides  out  of  the  State,  or  that  ha  conceals 
himself  in  order  to  avoid  being  cited."  An  affidavit  that  the  de- 
fendant "  attempted  to  depart  &om  the  State  permaueatly,  and 
that  he  concealed  himself  so  as  to  avoid  being  cited  to  appear  and 
uiewer  the  demand  of  the  plaintiff,  and  ^at  he  is  about  to  re- 
move his  property  out  of  the  State,"  was  considered  insufficient ; 
because,  in  regard  to  the  departure  and  concealment,  it  referred 
indefinitely  to  the  past,  making  no  allusion  either  to  the  present 
or  future,  and  was  too  vague  to  form  the  legal  foundation  of  an 
attachment.'  Under  a  statute  authorizing  attachment,  "  when 
any  person  shall  be  an  inhabitant  of  any  State,  territory,  or 
country,  without  the  limits  of  this  Stete,  so  that  he  cannot  be  per^ 
Bonally  served  with  process,"  an  affidavit  was  held  bad,  which 

>  Hum  V.  Hcndley,  a  Hemng  &  Unufbrd,  308. 

*  Ltnj  V.  Millman,  T  Georgia,  167 ;  Brown  v.  McClnikef,  at  DM.  577. 

*  Wallis  r.  Murphy,  3  Stewart,  IS. 
<  Happer  p.  Notaod,  9  Poner,  ala. 

*  Croxall  ti.  UntcbiDga,  7  HaUted,  SI. 

*  Uillaudon  v.  Foncher,  8  Loninaiu,  ESS. 

'  New  Orleana  v.  Oarluid,  1 1  Lonuimiui  Annwd,  488. 
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averred  the  iohabitancj  in  another  State,  but  omitted  the  aveiv 
ment  aa  to  the  impossibility  of .  personal  eerrice  of  prooess.^ 
Under  a  statute  anUioriziiig  an  attachment,  There  the  debtor 
'*  hath  removed  himaelf  ont  of  the  coontf  privately,  bo  that  the 
ordinary  process  of  law  cannot  be  served  on  him,"  an  affidavit 
alleging  the  removal,  but  omitting  the  word  "  privately  "  was  held 
bad.*  An  affidavit  that  the  defendant "  is  about  to  abscond,"  was 
decided  sot  to  comply  with  a  statute  authorizing  an  attachment 
where  the  debtor  "absconds  or  conceals  himself";  or  with  one 
nsing  the  terms  "  shall  be  absconding  or  concealing  himself,"  '  or 
with  one  using  the  phrase  "  hath  absconded."  *  Where  attach- 
ment was  authorized  when  the  debtor  "  is  removing  out  of  the 
county  privately,"  an  affidavit  that  he  "  hath  removed  "  is  bad.^ 
Under  a  etatute  using  the  words  "  is  privately  removing  out  of 
the  county,  or  absconds  and  conceals  himself,  so  that  the  ordinary 
process  of  law  cannot  be  served  upon  him,"  an  affidavit  that  the 
defendant  had  "  either  left  the  county  and  commonwealth,  or  so 
absconds  himself  that  the  ordinary  process  of  law  cannot  be  served 
upon  him,"  was  held  insufficient."  An  affidavit  that  the  defendant 
*'  was  rembving  out  of  the  county  privately,"  was  held  insufficient, 
under  a  statute  using  the  words  "  is  removing  out  of  the  county 
privately,  or  absconds  or  conceals  himself,  so  that  the  ordinary 
process  of  law  cannot  he  served  upon  him."  ^  Whore  the  statute 
required  the  affidavit  to  state  that  the  defendant  "  had  not  reuded 
in  the  State  for  three  months  immediately  preceding  the  time  of 
mailing  application  for  the  attachment,"  and  the  affidavit  was, 
that  he  "had  not  resided  there  for  three  months  immediately 
preceding  the  date  of  the  affidavit,"  and  the  affidavit  was  dated 
two  days  before  the  attachment  was  applied  for ;  it  was  held  insuf- 
ficient.^ In  a  proceeding  against  several  defendants  as  non-resi- 
dents, an  affidavit  stating  that  "  they  are  not  all-  residents  "  of  the 
State  in  which  the  writ  is  sought,  is  indefinite  and  insufficient,  as 
clearly  im[dying  that  some  of  them  do  reside  there.'  Where  the 
statutory  ground  of  attechment  was,  that  Uie  defendant "  is  not  a 

1  Thompson  v.  Cbtmben,  1!  Smedea  &  Manlial],  IBS. 

*  M'Cnlloch  D.  Ftwier,  i  Terger,  les. 

*  Beonett  it.  Avsnt,  2  Saeed,  152. 

*  Lewis  i>.  Butler,  Kcncuckj  DednonB  (Sneed},  290. 

*  HopUoB  V.  Snttlea,  Hardin,  96,  iiot«. 

*  Davis  D.  Edwards,  Hardin,  942.  '  Dren  v.  Deqnindre,  S  Dooglafis,  93. 
^  Poage  n.  PoBge,  3  Dans,  979.  *  Fowers  n.  Hurst,  3  Blackfbrd,  229, 
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resident  of  or  reeidiug  within  this  State,"  an  affidavit  that  he  "  is 
not  a  reddent  of  this  State,  so  that  the  process  of  this  court  cannot 
be  served  upon  him,"  waa  held  insufiScient.'  Under  the  same 
statute,  an  affidavit  that  the  defendant  "  is  not  a  resident  of  tliia 
State,"  was  held  bad.'  Where  the  statute  authorized  an  attach- 
ment where  "  a  debtor  is  on  the  eve  of  leaving  the  State  forefver," 
an  affidavit  that  the  affiant  "  verily  believes  and  has  just  grounds 
to  apprehend  that  the  defendant  may  depart  ih>m  the  State  par* 
manently,"  is  insufficient.' 

§  109.  The  fact  that  ttm  affidavits  of  the  sfune  import  appear 
in  tlie  record,  will  not  invalidate  the  attachment.  The  second 
will  be  disregarded.* 

§  110.  In  an  action  ^^inst  two  joint  debtors,  if  the  affidavit  be 
insufficient  as  to  one  of  them,  it  will  not  authorize  an  attachment 
against  the  property  of  boih* 

§  111.  It  is  proper  that  an  affidavit  should  be  made  as  near  as 
practicable  at  the  time  of  the  institution  of  the  suit ;  but  it  is  be- 
lieved to  be  a  general  practice  to  allow  attachments  to  issue  on 
affidavits  made  some  time  before  the  issue  of  the  writ.  In  South 
Carolina,  where  the  law  required  the  affidavit  to  be  made  at  the 
time  of  filing  the  declaration,  it  was  decided,  that  so  constant  and 
uniform  had  been  the  practice  to  the  contrary,  that  it  ought  not  to 
be  contested  or  varied.  "  It  will  be  seen  at  once,"  said  the  court, 
"  that  unless  a  party  k  present  to  make  the  affidavit  at  the  filing 
.  of  the  declaration,  a  foreigner,  or  even  one  of  our  own  country- 
men, who  should  accidentally  be  absent  from  the  Stat«,  might  be 
deprived  of  the  advantage  accruing  under  the  attachment  act."  * 
And  in  Missouri  it  was  held,  that  the  lapse  of  nine  or  ten  days  be- 
tween the  date  of  the  affidavit  and  the  issue  of  &e  writ,  wonld  not 
sosttuu  a  motion  to  quash.  The  affidavit  alleged  the  non-residence 
of  the  defendant,  and  it  was  urged  that  the  &ct,  fliongh  true  when 
sworn  to,  may  have  ceased  to  he  so  when  the  writ  was  obtained ; 

1  Id&a  D.  Fellom,  I  UinoQri,  SSI. 

*  Alaxandar  v,  Hoden,  S  Musonri,  1ST. 

*  IMlog  V.  Bidge,  41  Lonui&iiiii  Ananal,  36. 

*  WliartoD  o.  Conger,  9  Smedes  &  Manhall,  BID. 
i  Hamilton  v.  Knight,  I  Blackford,  S5. 

*  Crugh  V.  Detane,  1  Nott  &  H'ConI,  189 ;  Wright  e.  Bi^luid,  IS  Texu,  3S9. 
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bat  tho  court  said,  that  if  euch  were  the  case,  it  should  be  taken 
advantage  of  by  plea  in  abatement,  vhich  vould  put  in  issue  the 
truth  of  the  affidavit  at  the  time  the  writ  issued.^  In  Michigan, 
however,  under  an  act  requiriog  the  affidavit  to  state  that  tlie  de- 
fendant "  does  not  reside  in  this  State,  and  has  not  resided  therein 
for  three  months  immediately  preceding  the  time  of  making  appHca- 
tion  for  tuck  attat^ment"  it  was  held,  that  an  affidavit  made  the 
daj  before  the  attachment  issued,  was  bad ;  ^  aiid  so  of  an  affidavit 
under  an  act  which  used  in  that  connection  the  words  "  immedi- 
ately preceding  the  time  of  maJniy  stick  e^davit."  '  Under  each 
act  it  was  decided  that  the  affidavit  must  be  made  on  the  same 
daj  that  the  attachment  issues. 

§  112.  The  mode  of  defeating  an  attachment  on  account  of 
defects  in,  or  the  omission  to  make,  an  affidavit,  viiries  in  diSerent 
States.  The  most  usual  mode  is  hj  motion  to  quash  or  dissolve 
the  attachment.  Tliis  motion  is  in  the  nature  of  a  plea  in  abate- 
ment, and,  if  successful,  its  effect  is  the  same.*  In  Alabama  and 
North  Carolina,  however,  the  only  way  to  reach  such  defects  is  by 
plea  in  abatement.^  Whichever  mode  is  adopted,  it  should  be  re.. 
sorted  to  in  limne;  for  after  appearance  by  the  defendant  and 
plea  to  tlie  action,  it  is  too  late  to  take  advantage  of  defects  in 
the  preliminary  proceedings ;  they  will  be  considered  as  waived, 
unless  peculiar  statutory  provisions  direct  otherwise.*  But  it  is 
held,  that  a  defendant's  appearance,  by  attorney,  to  move  for  the 
dismissal  of  an  attachment,  and  to  except  to  the  jurisdiction  of 
the  court,  is  not  such  an  appearance  as  may  be  construed  into  a 
submission  to  the  jurisdiction.^  But  if  a  defendant  appear,  and 
deny  the  allegations  of  a  defective  affidavit,  and  treat  it  as  if  it 
were  legal  in  its  terms,  and  go  into  a  trial  of  the  issue'  made  by 
himself  as  to  the  ground  of  the  attachment,  and  thereby  get  all  the 

»  Oraham  c.  Brtdbnry,  7  Misaonri,  381. 

*  Drew  c.  Deqnindre,  3  Douglass,  93. 

*  WiImhi  v.  Arnold,  9  Michigan,  9S ;  Feuendea  v.  Bill,  6  Ibid.  349. 

*  WatBOD  V.  McAlliater,  T  Martin,  36S. 

■  Lowry  v.  Slows,  T  Porter,  4S3 ;  3onta  v.  Pope,  6  Alabuna,  194 ;  Bnrt  u.  Piir1a)i,  9 
Ibid.  311;  Kirknum  ir.  Futon,  lSlUiL33;  Oarmon  d.  Barringcr,  a  Devemui  &  Bat- 
tle, 903. 

'  GarrnoD  v.  Barringer,  3  DeTerenx  ft  Battle,  90S ;  Slonej  d.  McNeill,  Harper,  156  ; 
Wataon  v.  McAlliiCer,  7  Martin,  36S ;  Endera  v.  Steamer  Henrj  Clay,  S  Robinson 
(La.),  30;  Symons  v.  Northern,  4  Jonet,  341 ;  Burt  e.  Fariih,  9  Alabama,  ill. 

'  Bonner  v.  Brown,  10  Loniuana  Annual,  334;  Johnson  p.  Bnetl,  26  Illinoii,  6S.  Sta 
eciUra,  Whidnge.  Bndd,  GMiuonii,443;  Evana  v.  King,  7  Ibid.  411. 
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benefit  that  be  could  bare  bad  if  the  affidavit  bad  been  in  Btriot 
coaformity  to  law,  and  the  result  of  the  trial  be  adverse  to  him ; 
be  cannot  obtain  a  reversal  of  the  judgment  because  of  the  defect 
in  the  affidavit.* 

§  118.  Ja  tlie  attachment  Utvb  of  eeveral  States,  provisions  are 
found  authorizing  defective  affidavits  to  be  amended,  and,  in  some 
instances,  prohibiting  tlie  quashing  or  setting  aside  of  an  attach- 
ment on  account  of  such  defects,  if  a  sufficient  affidavit  be  filed. 
Similar  provisions  exist  liliewise  as  to  attachment  bonds.  In 
regard  to  the  latter  it  has  been  held,  that  a  defect  in  the  bond  ie 
not  a  sufficient  cause  for  quashing  the  proceedings,  unless  an  op- 
portunity be  given  the  plaintiff  to  execute  a  perfect  bond,  and  he 
foil  to  do  BO.*  Tlie  same  rule  is  applied  in  the  case  of  a  defective 
affidavit.'  The  proper  order  to  be  made  b;  the  coart  in  such  cases 
is,  that  the  attachment  be  quashed,  anless  the  plaintiflf,  witliin  a 
designated  time,  file  a  sufficient  affidavit.  A  judgment  dissolving 
the  attachment  and  giving  leave  to  amend,  is  inconsistent,  and ' 
may  be  reversed.*  Wherever  an  amended  affidavit  is  filed,  its 
allegations  should  relate  to  the  time  of  the  suing  out  of  the  at- 
tachment ;  for  if  they  refer  only  to  the  existence  of  the  ground 
for  attachment  at  the  time  they  are  made,  they  will  not  sustain 
the  attachment.' 

y^lt  an  affidavit  be  so  defective  as  that  the  vrit  issued  upon  it  a 
void,  no  amendment  will  be  of  any  force  to  give  validity  to  the 
writ,  except  as  between  the  parties  to  the  suit ;  it  cannot  cut  off 
intermediate  rights  acquired  by  third  persons  in  the  property  at- 

\  taclied.' 

>  R^BQ  V.  Beta,  S  Metcalfe  (£;.),  13T. 

>  Planten  &  McrchaDls'  Bank  v.  Aodrewa,  S  Ponxr,  404 ;  Laws  t>.  Derrick,  9  Porter, 
415;  Tgtud.  Hnghea,  lOHiuoDiiSSO;  Scott  d.  M1K7,  a  AJibunk,  £90. 

*  Bonn  e.  Pritcbard,  6  Iowa,  56. 

*  Grarea  e.  Cole,  I  G.  Greene,  403. 

*  Croach  r.  Crouch,  9  lowa,  389 ;  Wadiworth  v.  CbfOeaj,  10  Ibid.  S5T. 

*  Wllitner  s.  Bninstte,  15  Wbcoiuln,  SI. 
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OHAPTBB   TI. 

ATTACHHENT  BOMIS. 

§  114.  Ih  maaj  of  the  States  it  is  required,  that  a  plaintiff,  be- 
fore obtaining  an  attachment,  shall  execute  a  bond,  with  security, 
toe  the  indemnification  of  the  defendant  against  damage  by  reason 
of  the  attachment  The  terms  of  such  instruments  rary,  but  that 
is  their  usual  scope.  Sometimes,  in  order  to  protect  defendants 
who  do  not  appear  to  the  action,  a  clause  is  added  in  the  condi- 
tion, that  the  plaintiS*  shall  refund  to  the  defendant  any  money 
recoTored  by  means  of  the  attachment,  which  was  not  justly  due 
to  bim.  This  is  merely  giving,  at  the  institution  of  the  suit,  what, 
by  the  custom  of  London,  the  plaintiff  is  required  to  give  at  its 
.  termination,  in  order  to  obtain  execution  against  the  garnishee. 

/'  §  115.  Where  the  statute  requires  a  bond  to  be  ^ven  before 
.  the  attachment  issues,  a  fiulure  to  give  it  is  fatal  to  the  suit, 
unless  the  law  authorize  the  defect  to  be  cured ;  and  the  omis- 
,8ion  may  be  taken  advantage  of  by  the  defendant,  either  upon  a 
motion  to  dismiss,  or  in  abatement.^  Great  strictness  has  been 
manifested  on  this  point,  and  without  doubt  very  properly ;  for  if 
the  officer  "  could  dispense  with  tlie  requisites  of  tlie  law,  for  a 
part  of  a  day,  why  might  he  not  for  a  whole  day,  or  many  days, 
and  at  last  the  whole  be  excused  by  the  answer  that  the  defendant 
was  sti^  secured,  and  might  make  the  plaintiff  responsible,  who 
might  be  amply  able  to  discharge  the  damages  recovered,  although 
no  bond  was  executed  at  all  ? "  ' 

§  116.  In  UisBissippi,  the  statute  declares  that  an  attachment 
issued  without  bond  is  void,  end  shall  be  dismissed;  and  the 
courts  of  that  State  have  carried  out  the  law  rigidly ;  holding 
that  the  attachment  is  absolutely  void;'  that  the  want  of  a  suf- 

■  Bank  of  Alabimu  v.  FitipaMek,  i  Bmapirejt,  911 ;  Didier  v.  QMowtj,  S  At- 
kansiu,  501 ;  DitIb  v.  MonhaU,  U  Barbonr,  96 ;  Benedict  d.  Bra;,  %  Califanii«,  S51 ; 
Eelloggc.  Miller,  eAi-kausas;  468;  Lewi*  t>.  Bntler,  KentackjDeciuoiil  (Sneed),  £90; 
SterenioD  v,  Sobbini,  5  Hiesooii,  IS. 

*  HacheMin  *.  BoM,  S  A.  E.  Manhell,  34B. 

■  ford  V.  Hard,  4  Smedea  &  Hftrahall,  683. 
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ficient  bond  canitot  be  cured  hj  filing  ft  proper  one  after  the  suit 
is  brought ;  ^  that  the  absence  of  a  bond  is  iiot  remedied  by  the 
appearance  of  the  defendant  and  his  pleading  to  the  action  ;  *  and 
that  a  judgment  f^^nst  a  garnishee  who  has  answered  under  an 
attachment  issued  without  bond  is  Toid,'  and  no  bar  to  a  subse- 
quent action  against  him  by  the  attachment  defendant  for  the 
samo  debt.^  In  Eentacky,  where  the  bond  was  required  to  be  in 
double  the  sum  to  be  attached,  and  the  statute  declared  that  every 
attachment  issued  without  such  bond  being  taken  should  be  il- 
legal and  Toid,  the  strict  rule  was  applied,  in  cases  where  the  bond 
was  below  the  required  amoiuit ;  and  the  attachment  was,  on  writ 
of  error  by  the  defendant,  declared  void.''  In  South  Carolina, 
however,  so  great  strictness  does  not  prevail.  There  the  statute 
declares  the  attachment  void  when  issued  without  bond ;  but  the 
courts  have  construed  the  law  to  mean  voidable  only,  and  held 
that  the  attachment  is  good  until  declared  void  on  pleading." 

§  117.  But  though  an  attachment  sued  out  without  sufficient 
bond  having  been  taken,  should  be  considered  absolutely  void  as 
to  the  defendant,  yet  it  will,  unless  the  defect  appear  on  the  face 
of  the  writ,  justify  an  officer  in  making  a  levy  under  it.  It  was  so 
held  in  Kentucky,  where,  as  stated  in  the  last  section,  the  court, 
on  writ  of  error  by  the  defendant,  held  the  attachment  void  in 
such  case.^  This  doctrine  is  certainly  correct,  as  thus  applied , 
but  would  not  be,  if  the  law  required  the  writ  to  state  that  a  bond 
was  given,  and  it  did  not  state  it. 

§  118.  But  though  an  officer  executing  the  writ  is,  under  such 
circumstances,  not  liable  as  a  trespasser,  yet  the  party  who  causes 
the  writ  to  issue  without  giving  bond,  and  the  officer  who  issues 
it,  are  both  so  liable  to  the  defendant.* 

§  119.  As  in  the  case  of  the  affidavit,  the  bond  must  appear  in 
the  record  of  the  action ;  *  but,  unless  required  by  statute,  the  ' 

1  Eoniton  n.  Belcher,  13  Smedn  &  Muiball,  SU. 
■  TjMQ  v.  Buner,  3  Howard  (Mi.),  669. 

*  Fofd  V.  Wtmdiranl,  3  Smedes  &  Manb&U,  360. 

*  Ford  G.  Hnrd,  i  Bmedea  &  Manhall,  6S3. 

*  HutiQ  V.  Thompaon,  3  Bibb,  353 ;  Sunoel  v.  Brite,  3  A.  E.  HuthAlI,  317. 

*  Cuaberford  v.  U&ll,  a  M'Cord,  3U. 

t  Bulk  V.  Reynolds,  3  B.  Monroe,  SO ;  Oireni  v.  StUT,  3  LiUell,  330. 

*  Burkeloo  v.  Bandalk,  4  Blackford,  478.     '  Coiuiiu  s.  Bnabeai,  1  Blackford,  SS. 
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omission  to  recite  in  the  writ  that  a  bond  vas  giVen,  will  not  litt- 
ate  tlie  attachment.^ 

§  120.  When  it  is  required  that  a  bond  shall  be  approved  by  a 
clerk  of  court,  it  is  not  necessary  for  him  to  indorse  his  approval 
tiiereou :  -that  is  but  evidence  of  tjie  fact,  which  may  be  otherwise 
proved.*  If  be  receives  and  files  the  bond,  he  is  estopped  from 
afterwards  denying  that  he  approved  it.*  Aud  his  approval  is  bat 
primd  facie  evidence  of  the  sufficiency  of  the  sureties,  subject  to 
be  overthrown.* 

§  121.  The  bond  must  be  Miualljf  ezemUed  and  delivered  before 
the  writ  issnea.  It  will  not  answer  for  the  party  to  prepare  what 
may  be  made  into  the  required  instrument,  and  leave  it  incom- 
plete. Therefore,  where  it  appeared  that  the  plaintiff,  before  the 
writ  issued,  filed  with  the  clerk  a  lialf  sheet  of  paper,  upon  which 
he  and  another  person  had  signed  their  names,  but  that  the  paper 
was  otherwise  blank,  it  was  decided  that,  as  the  ceremonies  neces- 
sary to  a  bond  consist  of  writing  (on  paper  or  parchment),  tealinff, 
and  delivery,  none  of  which  existed  in  this  case,  there  was  no  bond; 
and  the  writ  was  qoaebed.' 

§  121  a.  When  a  bond  is  executed  by  the  plaintiET,  and  delivered 
tQ  the  officer  who  is  to  issae  the  attachment,  no  agreement  between 
them  as  to  any  condition  subsequent,  upon  which  the  bond  was  to 
become  unavailable  in  the  case,  can  have  any  effect  upon  the  right 
of  the  attachment  defendant  to  recover  thereon.  Thus,  where  the 
plaintiff,  at  the  time  of  obtaining  an  attachment,  executed  a  bond 
and  left  it  with  the  officer,  with  the  condition  and  agreement  that 
the  officer  might  use  it  as  the  basis  of  an  attachment  in  case  the 
plaintiff  failed  to  produce  a  decision  of  the  Supreme  Court  that 
such  bond  was  unnecessary;  and  that  it  was  not  to  be  so  used 
unless  the  plaintiff  so  failed ;  and  within  twenty-four  hours  tfiere- 
after  tlie  officer  issued  the  attachment ;  and  afterwards  the  plain- 
tiff produced  to  him  a  decision  of  the  Supreme  Court  to  the  effect 
stipulated ;  whereupon  the  officer  delivered  the  bond  up  to  the 

1  Hoys  V.  Gorby,  3  Iowa,  203  ;  Ellsworth  v.  Moore,  B  Ibid.  486. 

■  Mandel  v.  Feci,  IS  Ark&nsas,  236 ;  Qrifflth  v.  Robinson,  19  Texw,  SIS. 

*  FearsoD  v.  Gsjle,  11  Alabama,  378. 

*  Blane;  d.  Fiadiej,  3  Btickfbrd,  398. 

*  Bojd  V.  Boyd,  a  NoM  &  M'Cord,  135  i  FennintaT  v.  U1>Biud,  1  Hill  (8.  C),  86i 
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pUintiff,  who  destroyed  it;  and  afterwards  the  attachment  da- 
feudant  sued  upon  it ;  it  vas  held,  that  the  defendant's  right  of 
action  upon  it  vas  not  affected  by  the  agreement  between  the 
plaintiff  and  the  officer.* 

§  122.  If  the  bond  be  actaally  executed,  according  to  -the  statu- 
tory requirement,  but  before  it  is  returned  into  court,  be  accideo- 
tally  destroyed,  the  failure  i«  return  it  will  not  be  a  cause  for 
quashing  the  attachment,  though  the  statute  require  it  to  be  re- 
turned.' Not  will  the  failure  of  the  officer  taking  the  bond,  to 
return  it  into  court,  authorize  the  attachment  to  be  dissolved,  if 
no  blame  be  chargeable  to  the  plaintiff.' 

§  128.  If  it  appear  from  the  recitals  in  the  bond,  that  it  was 
not  executed  until  after  the  writ  issued,  it  will  be  fatal  to  the  at- 
tachment, where  its  execution,  as  is  usually  the  case,  is  a  condition 
precedent  to  the  issue  of  the  writ.  Therefore,  where  the  attach- 
ment and  bond  bore  date  on  the  same  day,  and  the  bond  recited 
that  on  that  day  the  plaintiff  had  first  issued  or  obtained  the  ai 
tachment,  the  attachment  was  quashed.*  But  where,  under  sim 
ilar  circumstances,  and  similar  statutory  requirements,  the  bond 
recited  that  the  plaintiff  "  hape  this  day  sued  out  an  attachment," 
it  was  held,  on  a  motion  to  quash,  that  though  the  issue  of  the 
writ  before  the  giving  of  the  bond  would  be  fatal,  yet  that  the 
recital  of  the  bond  was  not  evidence  of  the  fact  "  The  recital," 
eay  the  court,  "  was  evidently  intended  to  identify  the  case  in 
which  the  bond  was  given,  and  not  to  indicate  its  order,  in  point 
of  time,  in  the  proceedings.  Nothing  more  was  meant,  or  is 
necessarily  to  be  inferred  A-om  it,  than  that  it  was  intended  as  the 
bond  required  to  be  ^ven  in  the  case,  wherein  the  plaiutiSs  had 
instituted  proceedings,  by  filing  their  petition  and  making  affidavit 
for  the  purpose  of  suing  out  an  attachment ;  not  that  the  writ  had 
actually  been  issued  by  the  clerk  already.  That  is  not  a  necessary, 
nor,  when  it  is  considered  that  it  would  have  involved  the  violft- 
tion  of  duty  by  the  clerk,  is  it  a  probable  conclusion."  ^    And  so, 

1  Bennett  v.  Brown,  SO  Sew  Tark,  9B. 

•  Wfaeeler  v.  SUveiu,  IS  Smedei  t  Muihill,  SSS. 

■  Bink  or  Aognita  ■.  Conrej,  18  MiuiMippl,  tS7 ;  Stnte  Buik  v.  Hinton,  1  D«v. 
cnnx,  SST. 

•  Hii^«aon  tr.  Rou,  1  A.  K.  Hanhall,  349;  Boot  c.  Uonioc,  S  BUckfbrd,  9M. 

•  Wright  s.  lUclMd.  I>  TexH,  as». 
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There  the  condition  of  the  hond  required  the  plaintiff  to  prosecate 
to  effect  en  attachment "  granted,"  and  the  bond  and  the  attach- 
ment vere  of  the  same  date,  the  court  ccmstdered  it  unneceasary 
to  set  forth  in  the  bond  that  it  wm  taken  before  granting  the  irrit, 
and  tliat  it  would  be  presumed  the  law  had  been  complied  with. 
"  The  object  of  the  law,"  said  the  court,  "  was  to  prevent  an  at- 
tachment from  being  issued  without  giving  the  defendant  the 
eecuritf  afforded  bj  the  bond,  and  the  least  possible  division  of 
time  IB  a  Gufficieut  priori^.  If  the  law  has  been  Bubstantially 
fulfilled,  the  court  will  not  permit  the  object  to  be  defeated,  be- 
caose  the  phraseology  of  some  part  of  the  proceedings  may  not 
be  critically  correct."  ^ 

But  though  the  recital  of  a  bond  should  indicate  that  the  at- 
tachment had  been  previously  obtained,  it  will  not  be  sufficient  to 
quash  the  writ,  if  it  appear  on  inspection  of  the  record  that  the 
writ  was  in  fact  subsequently  issued.  This,  however,  could  not 
be  shown  by  parol  evidence? 

§  124.  The  sufficiency  of  the  bond  to  sustain  the  attachment 
may  be  questioned,  either  as  to  its  terms,  parties,  or  amount.    If 
(  there  be  a  bond,  but  not  such  as  the  law  requires,  it  will  be  the 
)'  same  as  if  there  were  no  bond,  unless  an  amendment  of  it  be  au- 
' .  thorized  by  statute.*    A  substantial  compliance  with  the  statute, 
however,  seems  to  be  in  general  sufficient.*    But  whatever  objec- 
tions the  defendant  may  have  to  the  bond  should  be  presented 
before  he  pleads  to  tiie  merits  ;  unless  the  law  authorize  a  new 
bond  to  be'  required,  where  the  surety  becomes  insolvent  after  its 
execution.    In  that  cose,  the  tact  may  be  shown  after  pleading  to 
the  merits.^ 

§  125.  Alto  the  Term*  of  the  Bond.  Where  the  statute  requires 
a  bond  in  a  stated  penalty,  with  a  specified  condition,  its  require- 
ment is  not  met  by  the  execution  of  a  covenant,  by  which  the 
plaintiff  and  his  security  promise  to  pay  to  the  defendant  the 
amount  of  tlie  penalty  stated  iu  the  statute,  or  all  damages  and 

1  UcEmile  v.  Badwn,  1  NoU  &  M'Coid,  305. 

■  Bmnmen  s.  Glance/,  3  BlackJbn],  SSI ;  Reed  v.  Bank  of  KeotQckj-,  S  Ibid.  MT. 

■  Bank  of  Alftbanu  v.  Fitipairick,  4  Hnrnphraya,  311 ;  Honiton  v.  Belcber,  IS 
Smeda  &  ManhaU,  914. 

*  O'Neal  V.  Oweni,  1  Haywood  (N.  C),  SSS ;  Leacb  v.  Thonia*,  a  NotI  &  U'Cord,  1  tO 
I  £iler  V.  McAllister,  U  Looiiiiuia  Annm.!,  gs], 
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costs  he  may  sustain  by  reason  of  the  issue  of  the  attachment.* 
And  if  such  an  iastrament  be  declared  oq  as  a  bond  with  a  con- 
dition, aud  a  breach  thereof  be  assigned,  when  it  is  produced  on 
the  trial  the  Tariance  will  be  fatal.^ 

§  126.  When  a  statute  in  one  clause  prorides  what  shall  be  the 
condition  of  the  bond,  aud  in  another,  sets  forth  the  form  of  the 
condition,  the  proper  conrse  is  to  follow  the  form,  without  regard 
to  whether  its  terms  coincide  with  the  language  of  the  statute 
elsewhere.'  Indeed,  it  has  been  decided,  that  if  the  boud  follow 
the  language  of  the  statute  instead  of  the  form  prescribed,  when 
they  are  variant  &om  each  other,  it  wiU  be  void.* 

§  127.  To  state  in  the  bond  that  the  suit  is  brought  in  a  court 
other  than  that  in  which  it  is  brought,  is  a  fatal  error ;  ^  as  is  like- 
wise an  omisEion  to  name  the  court ; "  but  a  misrecital  in  a  bond 
of  the  term  of  the  court  to  which  the  attachmeut  is  returnable, 
does  not  vitiate  it:  the  affidavit  and  the  writ  control  the  terms  of 
the  instrumentJ  But  where  the  bond  recited  the  time  when  the 
court  was  to  be  held,  as  "  the  first  Monday  in  Juno,"  without  des- 
^nating  it  as  the  n^xf  oo^'nty  court,  it  was  considered  defective,  but 
amendable.'  And  so,  where  the  bond  was  dated  on  the  4th  day 
of  January,  1836,  aud  recited  the  attachment  as  returnable  "  to 
the  county  court  to  be  held  on  the  third  Monday  of  January,  in- 
stant," while  the  attachment  bore  date  the  4th  of  January,  1888, 
the  bond  was  held  to  be  defective.^ 

§  128.  It  is  no  objectioa  to  a  bond  that  it  is  not  dated,  where  a 
date  is  not  required  by  statute  to  be  named  in  it.^ 

§  129.  An  insufficient  description  of  the  parties,  or  the  suit, 
will  vitiate  the  boud.    Thus,  where  the  obligors  acknowledge 

1  Ecman  e.  BriiiekerbofF,  1  Denki,  184. 

«  Rochefcllar  v.  Hojsradt,  S  HiU  {S.  Y.),  618. 

■  Lore  V.  Fairfield,  10  Illinois  (9  Gilmaa),  303 ;  Lucicj  r.  MilleT,  S  Teisier,  90. 

*  Uclnrjrc  v.  White,  5  Homrd  {Mi.),  29S ;  Amo*  t.  Mbuat,  3  BmedM  &  Uanhall, 
SIS;  Proake;  v.  Weat,  S  Ibid.  711. 

*  Bonner  v.  Brown,  10  Lonisimna  Annual,  934. 

*  Lawrence  v.  Yeatman,  3  Illinois  (S  Sctunmon},  IS. 
I  Hoiuton  V.  Belcber,  13  Smedea  &  Marshall,  B14. 

*  P.  &  H.  Bank  t>.  Andrem,  S  Porter,  404. 

*  Lcnrr  "  Ru>we  T  Fotkt,  483        ">  FlomploD  v.  Cook,  1  A.  K.  MardtaD,  49a 
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themsfllves  bcnmd,  "  conditioDed  that  A.  B.  plaintiff  in  attachmeDt 

ag^Dst defeadaut^will  prosecute,"  4c,,  it  vaa  held,  that  the 

attachment  could  not  be  sustained.^ 

§  130.  While  aay  substantial  departure  from  a  prescribed  form, 
or  omission  from  the  instrument  of  tenns  required  by  the  statute, 
will  be  Catal  to  the  action,  unless  remediable  by  amendment,  the 
addition  of  terms  not  required  will  not  have  that  effect.  Thus, 
where  a  bond  oontained  all  the  requisite  conditions,  with  the  fur- 
ther one,  "  that  the  {daintiff  shall  prosecute  his  attachment  with 
effiwt  at  the  court  to  which  it  is  returnable";  it  was  held,  that 
this  did  not  authorize  the  attachment  to  be  dismissed.'  So,  where, 
by  statute,  the  bond  was  required  to  be  made  to  the  State  of  Ajv 
kansas,  and  a  bond  was  made  to  that  State,  "  for  the  use  and 
benefit  of  the  defendant,"  it  was  held,  that  the  words  added  were 
merely  surplusage,  and  did  not  affect  the  validity  of  the  bond.* 

§  181.  At  to  the  Parties  to  the  Bond.  If  it  be  required  that  the 
bond  be  {pven  by  the  plaintiff,  and  no  prorision  exist  for  its  bung 
given  by  any  otiier  person,  a  bond  executed  by  a  stranger  to  the 
suit  will  be  invalid.  This  was  bo  held,  where  the  statute  declared 
that  no  writ  of  attachment  should  issue  "  before  the  plaintiff  has 
given  boud";*  and  tdso  under  a  statute  requiring  bond  to  be 
taken  of  "the  party  for  whom  the  attachment  issued."'  This 
rule,  however,  is  to  be  applied  within  its  reason,  and  not  arbitra- 
rily and  literally,  without  regard  to  circumstances.  Therefore, 
where  bond  was  required  to  be  taken  from  "  the  party  plaintiff," 
it  was  held,  that  a  bond  executed  by  one  to  whose  use  the  suit  was 
brought,  was  within  the  meaning  of  the  statute.'  And  so,  under 
a  statute  which  provided  that  "  the  creditor  shall  likewise  file  with 
the  clerk  a  bond  to  the  defendant  with  sufficient  security,"  a  bond 
was  signed  in  the  plaintiff's  name,  by  an  agent  having  do  authori^ 
therefor,  and  by  competent  sureties ;  and  it  was  held  sufficient, 
though  not  the  act  of  the  plaintiff,  because  the  reason  of  the  law 
was  satisfied  by  the  sufficiency  of  the  security.^ 

1  Sduimpr  n.  HcAidk,  IS  TexM,  8«8.  ■  Eelm  v.  Herman,  9  OeorgU,  16«. 

*  SleuntKMt  Napoleoa  v.  Etter,  6  Arkanu*,  103. 

*  Hjen  B.  Lewii,  I  McMullan,  M. 

■  Monb  V.  Hendlef,  3  Hening  &  Hnoftni,  808. 

■  Grand  Gulf  B.  B.  k  B.  Co.  e.  CoDger,  9  SmedM  ft  M.«l..-n,  soS;  Hninj  *. 
Cone,  B  Porter,  S90. 

>  Ta^hM  V.  mcarda,  9  AAan—t,  STS. 
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Under  a  statute  requiring  a  bond  to  be  taken  of  "  the  party  for 
vhom  the  attachment  issued,"  it  iras  considered,  in  a  suit  by  a 
mercantile  firm,  that  a  bond  entered  into  by  one  of  the  firm  in 
bis  own  name,  was  sufficient,  where  it  appeared  in  the  instrument 
that  he  exeouted  it  as  one  of  the  firm,  and  sufficiently  described 
the  suit  as  being  by,  aud  for  the  benefit  of,  the  firm.'  But  where 
the  bond  recited  that  the  individual  partner  had  sued  out  the 
attachment,  and  was  conditioned  tliat  if  he  should  be  cast  in  the 
suit,  he  should  pay  all  costs  and  damages  recovered  against  him 
for  suing  out  the  writ,  it  was  decided  that  the  bond  was  not  in 
compliance  with  the  statute,  and  the  attachment  was  therefore 
quaked.' 

So,  where  an  attorney  at  law,  under  the  same  statute,  executed 
the  bond  in  his  own*  name,  conditioned  that  he  should  pay  and  sat- 
isfy all  oosts  which  should  be  awarded  to  the  defendant,  in  ci^e  he 
should  be  cast,  &c. ;  it  was  held,  that  the  bond  was  bad,  and  the 
attachment  was  set  aside.* 

§  132.  Though  the  plaintiff  is. usually  required  to  execute  the 
bond,  yet  as  that  might  often  be  impracticable,  it  is  generally  pro- 
vided tiiat  it  may  be  done  by  his  agent,  attorney,  or  other  person. 
In  such  case  the  word  attorn^  in  the  statute  will  be  considered  to 
include  an  attorney  at  law,  as  well  as  an  attorney  in  fact ;  *  and  it 
is  held,  that  one  acting  in  the  former  capacity,  in  the  collection  of 
a  debt  iu  a  State  where  he  is  authorized  to  practise  law,  may,  as 
an  incident  of  his  employment,  execute  the  bond  in  the  name  of 
his  client.  In  the  language  of  the  Supreme  Court  of  Louisiana, — 
"  Tlie  signing  of  the  bond  is  an  act  of  administration  alone,  indis- 
pensable to  secure  the  rights  of  the  client,  and  is  fully  conferred 
by  the  mandate  in  general  terms.  The  mandate  is  to  collect  his 
debt  by  process  of  law.  If  no  agent  or  attorney  in  fact  is  consti- 
tutod,  tiie  attorney  at  law  is  the  mandatary  for  this  purpose.  The 
signing  of  the  attachment  bond  is  a  necessary  incident  to  the  col- 
lection of  the  debt,  and  is  embraced  hi  the  general  power  to  make 
Uie  collection."  ^    But  the  same  court  refused  to  extend  this  doc- 

1  Kylec.  Connelly,  3  Le[|ili,  719;  Walli*  v.  WallKa,  6  Howmtd  (!£.},  SM. 

*  Jonn  D.  Anderson,  7  lieigh,  SOS. 

*  Manti  P.  HmdJey,  B  Honing  &  Maolbrd,  308. 

*  Trowbridge  c.  Wdr,  6  LouIuBna  Annoal,  706. 

*  Weunora  v.  Daffln,  5  Lonuiana  Annnal,  496. 
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trine  to  the  case  of  an  attorney  at  law  from  another  state,  who  was 
not  licensed  to  practise  in  the  courts  of  Louisiana.' 

Under  statutes  of  similar  import,  it  is  held,  that  a  bond  signed 
hj  one,  as  principal,  styling  himself  agent  of  the  plaintiff,  is  a 
compliance  with  the  statute;'  and  this  view  was  taken  also  in  cases 
where  he  did  not  so  style  himself,  but  signed  the  bond  simply  in  Iub 
personal  capacity.' 

§  188.  Where  the  bond  purports  to  be  the  act  of  the  plaintiff, 
by  an  attorney  in  feet,  the  court  will  not  hold  the  bond  to  be  a 
nullity  because  no  power  of  attorney  under  seal  is  produced ;  *  but 
the  authority  of  the  attorney  wilt  be  presumed,  on  the  hearing  of 
a  motion  to  quash  the  writ  on  account  of  the  insufficiency  of  the 
bond.  If  it  be  intended  to  question  the  authority,  it  must  be  done 
by  plea  to  that  effect ; '  for  the  agent's  authority  is  a  matter  of 
evidence  aliunde,  and  forms  no  part  of  the  bond ;  and  on  a  motiim 
to  quash  or  dismiss,  the  court  will  not  inquire  into  the  fact  of 
agency,  but  will  presume  it."  The  utmost  extent  to  which  the 
court  would  go  in  such  a  case,  70uld  be  to  rule  the  party  to  pro- 
duce, within  a  reasonable  time,  the  power  of  attorney  under  which 
he  acted.' 

In  cases  of  this  description,  it  is  held,  that  showing  the  agent  to 
have  had  no  authority  to  execute  the  bond,  is  no  ground,  of  itself, 
for  abating  the  action ;  but  that,  shown  in  connection  with  the 
fiirther  fact,  that  the  agent  had  no  authority  for  instituting  the 
suit,  and  that  the  suit  is  not  prosecuted  with  the  authority  or  con- 
sent of  the  plaintiff,  it  would  be.^ 

§  1S4.  Whether  a  subsequent  ratification  by  the  plaintiff,  of  an 
unauthorized  act  of  a  party  in  signing  his  name  to  the  bond,  will 
remedy  the  defect,  has  been  differently  decided.     In  Louisiana,  it 

1  Wetmore  b.  Daffln,  9  Loniaiuim  Acnoal,  496. 

*  Dillon  f.  Watkias,  2  Speon,  U5 ;  Wolbridge  •>.  Spalding,  1  DouglaM,  4S1. 

■  Froat  B.  Cook,  T  Howard  (Mi.),  367 ;  Fb^  v.  Ford,  2  Smedes  &  Manhall,  »6 ; 
ClanlOD  V.  L«ird,  12  Ibid.  568. 

*  Wood  V.  Squires,  SS  Miuouri,  BSS. 

*  Alford  1).  Jotaiuon,  9  Porter,  330 ;  U«uner  e.  Hntchiiii,  IT  Teua,  5B7 ;  Wright  v. 
Smith,  19  Ibid.  297. 

'  Lindner  o.  Aaron,  S  Howard  (Ml.).  981  j  Spear  d.  King,  S  Smedea  &  Marehall,  S7S ; 
Jackson  v.  Stnnlej,  a  Alabama,  336;  Goddard  o.  Cnnningham,  6  lowft,  400;  Wrigta 
p.  Smith,  19  Texas,  297  ;  Measner  v.  L«wii,  30  Ibid.  2S1. 

''  Lindner  v,  Aaron,  B  Howard  (Mi.),  581. 

*  Dots  e.  Mardo,  S3  MiBtiMiptu,  BM. 
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is  held  in  the  negative.'  But  in  the  esse  &om  MisBissippi,  oited 
in  the  last  section,'  it  will  be  observed,  that,  to  defeat  the  action 
on  account  of  want  of  authority  in  the  agent,  it  must  be  Bhown, 
Ukewise,  that  he  had  no  authority  for  instituting  the  suit,  and  that 
the  suit  is  not  prosecuted  with  the  authority  or  consent  of  the 
plaintiff.  Afterwards,  in  the  same  State,  it  was  expressly  decided, 
that  if  the  plaintiff  appear  and  prosecute  the  action,  it  will  be  con- 
sidered a  recognition  of  the  agent's  authority,  so  as  to  sustain  the 
suit.*  And  in  Arkansas  it  was  decided,  that  a  subsequent  ratifi- 
cation by  the  plaintiff  will  sustain  the  bond,  and  that  a  plea  in 
abatemeut  alleging  want  of  authority  in  the  agent,  is  insufficient, 
unless  it  exclude  the  conclusion  that  a  ratification  has  taken  place.* 
And  in  Texas  it  was  held,  that  if  the  suit  should  be  abated  because 
the  agent  had  no  authority,  the  plaintiff  will,  neverthelesa,  be  liable 
on  the  bond,  if  the  agent  acted  at  his  instance,  and  waa  aftorwarda 
sustained  by  him  in  the  prosecution  of  the  suit.^ 

§  134  a.  If  the  statute  require  a  bond  to  be  ^ven  "  with  sure- 
ties," but  wiUiout  designating  how  many,  will  a  bond  with  one 
surety  be  sufficient  ?  This  question  came  up  in  Iowa,  where  it 
was  held,  that  the  attachment  could  not  be  quashed  because  there 
was  only  one  surety  in  the  bond.  The  court  called  to  its  ud  a 
provision  of  the  Code  of  that  State,  that  "  words  importing  the 
singular  number  only  may  be  extended  to  several  persons  or 
things,  and  words  importing  the  plural  number  only  may  be  ap- 
plied to  one  person  or  thing";  and  held,  that,  as  the  object  of  the 
law  is  to  affi)rd  indemnity  to  the  defendant  for  the  wrongful  suing 
out  of  the  attachment ;  and  as  this  may  be,  and  often  is,  as  effect- 
ually done  by  one  as  by  a  half-dozen  securities ;  and  as  it  was  the 
business  of  the  clerk  who  took  the  bond  to  see  tliat  the  surety  was 
sufficient ;  the  law  was  in  effect  complied  with  by  the  presentatloQ 
of  one  surety.* 

§  185.  Where  the  law  required  the  sureties  in  the  hond  to  bo 
residents  of  the  State,  it  was  considered  unnecessary  to  state  in 
the  instrument  that  they  were  so :  the  fact  would  be  presumed.^ 

'  Orore  d.  Harray,  13  Robinaoa  {I^)>  221. 

*  Dots  v.  Martin.  23  MiwiBaippi,  538. 

*  Bank  of  Augusta  n.  Conrey,  38  MiBiiasippi,  667. 

*  Msndel  t.  P«el,  IS  ArkanMs,  S3S.  '  Elliott  v.  Stercm,  10  Iowa,  41S. 

*  F«iMT  V.  Cuahmaii,  13  TexM,  390.  '  Jackwu  v.  Stank/,  2  Aliihnin*,  336. 
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§  136.  It  is  no  objection  to  a  bond  taken  in  a  suit  hj  a  copart- 
Denbip,  tbat  the  partnersbip  name  was  signed  to  it  by^  one  of  the 
firm,  instead  of  the  indiridual  names  of  the  several  partners. 
If  not  binding  on  all  the  partners,  it  is  on  him  who  signed  it.^ 
And  vhere  the  undertaking  was  not  under  seal,  and  the  plaintifis 
irere  a  partnership,  and  the  sureties  were  also,  and  they  signed  iu 
tlieir  respective  partnership  names,  it  was  held  that  the  undertak- 
ing was  sufficient.' 

§  137.  The  statutes  of  the  difierent  States  vary,  aa  to  who  shall 
be  named  as  obligee  in  the  bond.  In  some  States,  it  is  the  defend- 
ant ;  in  others,  the  bond  is  payable  to  the  State,  with  statutory 
provision  for  suit  on  it  in  the  name  of  the  State,  to  the  use  of  the 
party  injured.  In  the  latter  case,  it  could  not  well  be  that  any 
mistake  should  be  made  in  naming  the  obligee  ;  but  otherwise  in 
the  former ;  and  it  is  important  to  avoid  errors  on  this  point,  as 
they  would,  if  made  in  a  material  particular,  be  fatal  to  the  at- 
tachment. Thus,  where  an  attachment  was  issued  against  a  firm 
by  its  copartnership  name,  and  the  bond  was  given  to  two  persons 
as  individuals,  who,  though  of  the  some  surnames  as  those  consti- 
tuting the  firm,  were  yet  not  described  in  the  bond  as  being  the 
partners  of  the  house ;  it  was  held,  that  the  statute  requiring  the 
bond  to  be  "  payable  to  the  defendant "  was  not  complied  with, 
and  the  attachment  was  quashed.^ 

§  138.  As  to  the  Amownt  of  the  Bond.  This  is  in  all  cases  regu- 
lated by  statute ;  and  the  importance  of  correctness  in  this  respect 
is  so  manifest,  and  the  means  of  exactness  so  simple,  that  few 
questions  have  arisen  in  reference  to  it. 

§  139.  It  is  no  objection  that  the  bond  is  in  a  greater  sum  than 
is  required  by  lav ;  *  but  if  it  be  less  it  will  be  fatal,  unless  amend- 
able.s 

§  140.  In  South  Carolina,  where  the  statute  requires  the  bond 

>  Thatcher  e.  Goff,  13  Lomatao*,  380. 

■  Danfonh  v.  Carter,  I  Iowa,  US ;  ChUTchill  d.  FaDiam,  8  Ibid.  45.> 

*  BirdaoDg  v.  McLaren,  S  Georgia,  531. 

*  Fellows  V.  Miller,  8  Blackford,  231  j  Shocklej  v.  Davis,  IT  Georgia,  179  ;  Bourne 
B.  Bocker,  11  B.  Monroe,  21. 

*  WiUiaou  v,  Barrow,  3  Lonieiana,  57 ;  Mutin  v.  Thompson,  3  Bibb,  253  ;  Samuel  v. 
Brite,  S  A.  K  HarshaU,  317;  Harnine  o.  Morph;,  8  Indiana,  STS. 
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to  be  in  double  tbe  amomit  »ued  for,  it  is  held,  that  if  the  action 
be  assumpsit,  tbe  bond  must  be  in  double  the  Bum  stated  in  tlie 
writ ;  if  debt,  and  the  damages  stated  in  the  writ  are  merely  nom- 
inal, the  debt  is  the  sum  sued  for,  and  the  criterion  of  the  amount 
of  the  bond ;  but  if  tbe  damages  are  laid  to  cover  the  interest 
which  jo&j  be  due,  then  the  debt  and  damages  are  the  sum  sued 
for,  and  the  bond  must  be  in  double  that  sum.*  In  that  State  t)ie 
attachment  is  obtained,  without  a  statement  under  oath  of  the 
amount  actually  sued  for,  and  there  is,  therefore,  nothing  by 
which  that-  amount  can  bo  fixed,  except  the  sum  claimed  in  the 
writ.' 

§  141.  In  Louisiana,  where,  under  their  system  of  practice,  the 
actual  sum  claimed  by  the  plaintiff  must  be  stated  in  the  petition 
on  which  the  suit  is  founded,  the  following  case  arose,  under  a  law 
which  required. the  bond  to  be  "in  a  sum  exceeding  by  one  half 
that  claimed  by  the  plaintiS*."  The  plaintiff,  in  order  to  obtain 
the  attachment,  swore  that  the  sum  of  $2,850,  besides  interest, 
damages,  &c.,  was  due  to  bim.  Afterwards,  on  filing  his  petition, 
setting  fortli  his  cause  of  action,  he  claimed  a  greater  amount, 
which  resulted  fi-om  an  allegation  of  damages,  and  a  fixation  ol 
the  rate  of  interest ;  and  it  was  held,  that  bis  claiming  in  his  pe- 
tition a  greater  amount  than  in  his  affidavit,  did  not  invalidate  the 
attachment,  and  that  the  bond  being  in  a  lai^r  sum  by  one  half 
than  that  named  in  the  affidavit,  was  sufficient,  though  it  was  not 
in  a  larger  sum  by  one  half  than  that  claimed  in  the  petition.' 

But  where  the  plaintiff  claimed  in  his  affidavit  a  certain  sum, 
with  interest  at  a  designated  rate,  from  a  given  date,  and  the  bond 
did  not  exceed,  by  one  half,  the  amount  due,  principal  and  interest, 
it  was  held  to  be  fatal  to  the  attachment.  This  cose  was  distin- 
guished from  that  just  cited,  "  because  in  that  case  tiie  affidavit 
stated  a  certain  sum  as  due, '  besides  interest,  damages,  etc.'  The 
bond  was  properly  proportioned  to  the  sum  named,  and  it  was 
considered  that  the  words  '  interest,  damages,  etc.,'  were  to  be 
disregarded,  because  neither  the  rate  of  interest,  nor  the  time  for 

'  Tonng  V.  Grey,  Haipur,  SB ;  Calender  o.  I>tiiic«Q,  S  Bailey,  4M ;  Brown  v.  White- 
fold,  4  Ricbardiion,  327. 

*  fimwn  V.  WMlefbrd,  4  Richmdsoo,  337. 

*  Pope  II.  Hunter,  13  Louisiana,  306;  JackMin  v.  Warwick,  17  Ibid.  436;  Saultcrr. 
Bntler,  10  Georgia,  610. 
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vliicli  it  ran,  was  stated."^  But  afterwards  the  Game  court,  in 
again  affirming  their  first  position,  tbat  the  claiming  tn  the  pe- 
tition of  a  greater  sum  than  that  sworn  to,  was  not  a  cause  for 
dissolving  tlie  attachment,  jet  held  that  the  judgment  could  not 
bo  given,  with  privilege,  for  a  greater  amount  than  that  named  in 
tlie  affidavit,  nor  would  tlie  plaintiff  be  justified  in  holding,  under 
a  levy,  a  greater  amount  of  property  than  was  necessary  to  cover 
that  sum  and  costs.'  And  this  defect  in  the  aniount  of  tlie  bond 
cannot  be  cured  b;  filing  an  additional  bond,  sufficient  iu  amount 
to  cover  the  additional  amount  claimed.* 

§  142.  Where  the  law  required  the  bond  to  be  in  double  the 
sum  neom  to,  a  misrecital  in  the  bond  of  the  amount  sworn  to, 
whereby  it  appeared  that  the  bond  was  not  iu  double  that  sum, 
but  less,  was  held  not  to  vitiate  the  bond,  as  the  affidavit  con- 
trolled, in  aBcertaining  the  true  sum.* 

§  143.  In  all  these  cases  of  defective  or  insufficient  bond,  the 
defendant  is  usually  the  only  party  who  can  take  advantage  of  the 
defect.  ■  A  subsequent  attaching  creditor  cannot  be  allowed  to 
become  a  party  to  the  suit,  so  as  to  take  advantage  of  a  defect  in 
the  bond,  in  order  that  his  attachment  may  take  the  property.* 

§  144.  As  to  the  time  when  advantage  should  be  taken  by  the 
defendant  of  defects  in  the  bond,  for  the  purpose  of  defeating  the 
attachment,  the  rule  laid  down  as  to  affidavits  may  be  considered 
applicable,  that  the  exception  must  be  taken  m  limhie.^  In  Mi&- 
'eissippi,  as  we  have  seen,''  the  defect  is  not  cured  by  appearance 
and  plea ;  but  it  is  nowhere  else  so  held,  and  in  South  Carolina 
the  reverse  is  the  rulc.^    It  follows  that  the  objection  comes  al- 

'  PUnten'  Baok  v.  "Bjttk,  a  Loaiaiana  Annas],  Sa7 ;  Grabam  r.  Burcklulter,  > 
Bid.  416.    _ 

■  FellowB  V.  Bickeiu,  5  LoniBians  Annaal,  131. 

'  Omham  v.  BurckholUr,  S  Louisiana  Annual,  415. 

*  Lawrence  v.  Featlieratan,  10  Smedes  t  HKishaU,  34S. 

*  Camborford  v.  Hall,  3  M'Cord,  349  ;  M'Kenufl  v.  Bucban,  I  Nou  &  tTCord,  SD» ; 
Wigfall  V.  BjQC,  1  Itichardson,  413;  Van  Arsdale  v.  Krum,  9  Missouri,  397. 

■  Gannon  c.  Barringer,  2  Dovcreux  &  Battle,  SOS;  Stonej«.  M'Neill,  Harper,  IS6; 
WatBOa  V.  M'AUister,  7  Marda,  368  ;  Endera  d.  Stesioer  Henry  CI&7,  8  Kobinson  (La.), 
30;  Toorheei  n,  Hoaglond,  6  Blacldbrd,  333;  Beechar  v.  Jamea,  3  Illinois  (3  Scam- 
mon),  463. 

'  Ante,  i  116. 

■  Young  V.  Gtnj,  Haiper,  38. 
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together  too  Iat«  in  an  appellate  court,  particularlj'  when  it  was 
not  made  in  the  court  below.^  A  defendant's  appearauce,  by  at-  ■ 
tortiej,  however,  to  move  for  the  dismissal  of  an  attachment  and 
to  except  to  the  junsdiction  of  the  court  over  him,  is  held  not  to 
be  such  an  appearance  aa  will  -be  construed  into  a  submission  to 
the  jurisdiction.' 

§  145.  The  extent  to  which  courte  m&j  make  requirements 
upon  parties  in  regard  to  bonds,  must  depend  entirely  upon  statu- 
tory authority,  except  a^  to  those  matters  which  are  apparent  on 
ttie  face  of  the  proceedings.  If  a  bond,  legal  in  its  terms,  parties, 
and  amount,  be  given  at  the  institution  of  the  suit,  and  accepted 
by  the  proper  officer,  the  court  will  not,  without  some  statutory 
authority,  look  into,  any  alleged  want  of  sufficiency  in  the  parties. 
Thus,  if  the  sureties  were  insolvent  when  they  signed  the  bond, 
or  have  since  become  so,  the  court  will  not  sustain  a  motion  to 
require  additional  security ;  because  its  power  in  such  cases  de- 
pends wholly  upon  the  terms  of  the  statute.^ 

§  14^.  There  is  no  power  in  a  court,  except  as  conferred  by 
law,  to  allow  an  amendment  of  an  insufficient  bond;*  but  this 
authority  is  now  given  in  several  States.  In  Missouri,  under  a 
statute  which  authorized  the  court  to  "  order  another  bond  to  be 
given,"  where  that  given  "  is  insufficient,  or  any  security  therein 
has  died,  or  removed  from  the  State,  or  has  become,  or  is  likely 
to  become,  insolvent,"  a  bond  was  given,  which  was  defective  in 
the  omission  of  a  material  clause  in  the  condition,  and  leave  was . 
given  the  plaintiff  to  file  an  amended  bond.  It  was  contended 
that  such  an  amendment  was  not  contemplated  by  the  statute, 
but  that  the  insufficiency  must  be  for  the  reason,  either,  that  the 
security  had  died,  or  removed  &om  the  State,  or  had  become,  or 
was  likely  to  become,  insolvent ;  but  it  was  held,  that  if  such  was 
the  intention  of  tlie  legislature,  the  words  "  that  the  bond  given 
by  the  plaintiff  is  insufficient"  might  as  well  have  been  omitted;- 
and  that  the  court  rightly  permitted  the  bond  to  be  amended.^ 

,  t  Conklin  e.  Harria,  5  Alabam*,  21 3 ;  Fleming  v.  Barge,  6  lUd,  373 ;  Bart  v.  Pariah, 
•  Ibid.  21 1 ;  Bremej  r.  Joaes,  1  O.  Greene,  36G ;  Miere  v.  Brush,  4  niboia  (3  Scun- 
mon),  21 ;  Monisii.  Truatees,  15  Ibid.  266;  Kritzeiit.  Bmiih,  SI  Miaaouri,  396. 

*  Bonner  v.  Brown,  10  Loniaisaa  Annual,  334. 

*  Floakc7  ff.  West,  S  Smedes  &  Manhall,  Til. 

*  BonUuc  E>.  lUghjr,  7  Fkiridn,  336.  *  Van  Andale  tr.  Knini,  9  Miuonri,  397. 
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§  147.  Under  a  statute  which  provided  that  "  the  plaintifT  be- 
'  fore  or  during  the  trial,  should  be  permitted  to  amend  an;  defects 
of  form  in  the  original  papers,"  it  was  held,  that  a  defective  bond 
might  be  amended  by  the  substitution  of  a  uew  and  perfect  one;' 
and  that  a  defect  in  the  bond  would  not  be  a  sufficient  cause  for 
qua.shtng  the  proceedings,  unless  an  opportunity  were  given  to  the 
plaintiff  to  execute  a  perfect  boud,  and  be  declined  doing  so.^ 

§  148.  Where  this  right  to  amend  is  given,  it  makes  no  differ- 
ence whether  the  bond  be  void  or  only  defective :  in  either  case  it 
is  the  duty  of  the  court  to  permit  the  plaintiff  to  substitute  a  suf- 
ficient bond.'  But  the  application  to  amend  must  contemplate 
the  removal  of  all  the  objections  to  the  bond,  or  the  refusal  to  al- 
low the  amendment  will  not  be  error.  Therefore,  where  the  bond 
was  without  seals  to  the  names  of  the  principal  and  surety,  and 
the  principal  asked  leave  to  affix  a  seal  to  his  own  name,  which 
was  refused,  and  the  attachment  quashed  for  want  of  sufficient 
bond  ;  it  was  held  not  to  be  error,  because,  if  Uie  seal  had  been 
'  affixed  to  his  name,  the  bond  would  still  have  been  insufficient, 
from  the  want  of  a  seal  to  that  of  the  surety.*  • 

§  148  a.  When  a  plaintiff  has  obtained  leave  to  file  an  amended 
bond,  and  has  done  so,  it  is  substituted  for  that  originally  given, 
and  has  the  effect  of  sustaining  the  attachment  from  the  com- 
mencement of  the  action,  and  is  to  be  treated  as  the  defendant's 
security  from  that  time.* 

§  149.  Where  the  plaintiff  Deeds  the  testimony  of  a  surety  in 
his  boud,  he  will  be  allowed,  if  no  liability  ou  the  bond  has  already 
accrued,  to  substitute  a  new  surety.^ 

§  150.  The  errors  and  defects  of  attachment  bonds,  however 
they  might  affect  the  attachment  suit,  do  not  impair  the  liability 
of  the  obligors  to  the  defendant.    Upon  them  the  obligation  cou- 

'  Lowry  ».  Sunre,  7  Porter,  483, 

^  r.  &  M.  Bank  r.  Andrews,  S  Porter,  404  ;  Lowe  u.  Derrick,  9  Ibid.  415  ;  Tcvig  it. 

Hnghes,  10  MiaBouri,  380 ;  Scott  v.  Mncj-,  3  Aliibiiine,  250 ;  Lea  w.  Vail,  3  Illinois  (2 
Scunmon},  473  ;  Wood  d.  Sqaires,  SB  Missouri,  533 ;  Beordslee  v.  Morgan,  39  It.id.  471 ; 
Henderson  i>,  Drace,  30  Ibid.  358. 
'  Jackson  v.  Stanley,  2  AlabaniB,  326;  Conklin  o.  Harm,  5  Ibid.  313, 

•  Hunter  v.  Lndd,  2  Illinois  [t  Scammon],  SSI. 

■    *  Branch  of  Slate  Bank  v.  Morria,  13  Iowa,  136. 

*  TjKin  v.  Lansing,  10  Looiaiana,  444, 
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tinues,  though  tho  attachment  might  have  been  quashed  because 
of  the  inBufliciency  of  the  iostrument,  either  as  to  amount,  terme, ' 
or  the  time  of  its  execution.  Thus,  though  a  bond  bo  cot  taken 
until  ftfler  the  writ  is  issued,  —  which  we  have  seen  is  a  proper 
ground  for  quashing  the  writ,  —  *  the  obhgors  cannot  set  up  that 
&ct  as  a  defence  to  an  action  on  the  instrument.'  But  if  it  be 
not  given  till  after  the  suit  is  dismissed,  it  is  wholly  void.*  And 
the  omission  from  a  bond  of  a  part  of  the  condition  required  by 
the  statute,  does  not  invalidate  it  as  against  the  obligors,  but,  to 
the  extent  it  goes,  it  is  valid.* 

§  151.  Where  a  bond  is  executed  without  being  required  or 
authorized  by  any  statute,  the  makers  cannot  defend  agtdnst  it  on 
that  ground :  it  is  good  as  a  common  law  bond.  Tins  was  ruled 
in  an  action  on  a  bond,  given  by  a  plaintiff  on  commencing  a  suit 
by  attachment  tn  a  Circuit  Court  of  the  United  States,  and  the 
bond  was  made  to  the  United  States.  No  law  of  the  United  States 
requiring  it,  and  not  being  executed  in  connection  with  any  busi- 
ness of,  or  any  duty  of  the  obligors  to,  the  government,  it  was 
contended  that  it  could  not  be  enforced ;  but  the  court  determined 
otherwise.' 

§  152.  The  bond  is  not  confined,  in  its  obligation,  to  the  pro- 
ceedings in  the  court  in  which  the  attachment  suit  was  instituted, 
but  extends  on  to  the  final  determination  of  the  cause.  Where  the 
condition  was  "to  pay  the  defendant  all  damages  and  costs  which 
he  may  sustain  by  reason  of  the  issuing  of  the  attaclimeut,  if  tlio 
plaintiff  fail  to  recover  judgment  thoreon,"  the  plaintiff  recovered 
judgment  in  the  court  in  which  tlie  suit  was  brought,  and  the 
defendant  appealed  therefrom,  and  in  the  appellate  court  the  judg- 
ment was  reversed,  When  sued  on  the  bond,  the  obligor  urged 
that  the  condition  was  not  broken,  inasmuch  as  he  had  recovered 
judgment  in  the  attachment  suit ;  hut  this  view  was  not  sustained ; 
the  court  considering  that  tlie  bond  was  not  restricted  to  the  court 
in  which  the  attachment  was  obtwned,  but  extended  to  the  final 
result  of  the  case.' 

>  Ante,  S  lai.  '  Snmpter  v.  Wilson,  1  Indian*,  144. 

*  Benedict  v.  Bray,  t  California,  3SI. 

*  ffibba  c.  Btair,  14  Penn.  Bute,  413;  State  f.  Berry,  13  Missouri,  376. 

*  Bam«8  0.  Websur,  16  Miisoori,  SSB;  Sheppard  v.  Collins,  IS  Iowa,  i'O. 

*  Ball  V.  Gardiner,  31  WendeU,  STO;  Bennett  v.  Bromi,  20  New  Toik,  99. 
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§  158.  Approaching  noT  the  subject  of  actions  on  these  boiids, 
the  inquiry  arises,  What  is  the  intentioa  of  legislatures  in  re- 
quiring such  bonds  to  be  given  7  Is  it  that  they  shall  supersede 
the  common  law  action  for  malicious  prosecution  ?  If  so,  the 
defendant  in  the  attachment  can  maintain  no  action,  save  on  the 
bond.  If  not,  then  the  bond  mmst  be  intended,  either  as  a  mere 
security  for  what  may  be  recovered  in  an  action  for  malicious 
prosecution,  or  as  authorizing  a  recovery  of  damages  for  a  wrong- 
ful attachment,  on  other  principles  than  those  established  by  the 
common  law  in  actions  for  malicious  prosecution. 

§  154.  On  the  first  point,  it  has  been  uniformly' decided,  that 
the  remedy  of  the  attachment  debtor  for  a  wrongful  attachment, 
by  an  action  for  malicious  prosecution,  is  not  affected  by  the  exe- 
cution of  the  bond,  but  that  that  remedy  still  subsists.' 

§  155.  Oq  the  second  point,  it  seems  incontrovertible  that  tiie 
bond  is  not  intended  as  a  mere  security  for  the  payment  of  what 
may  be  recovered  in  an  action  for  malicious  prosecution ;  for  if  so 
intended,  it  should  be  conditioned  for  the  payment  of  tlie  damages 
which  the  defendant  may  sustain  by  reason  of  the  attachment 
having  been  sued  out  maliciously  and  without  probable  cause ; 
but  such  are  never  the  terms  used.  Again,  the  penalty  is  always 
in  a  prescribed  sum,  which  in  many  cases  would  be  much  less  than 
the  amount  that  might  be  recovered  in  an  action  for  malicious 
prosecution.  And  again,  if  so  intended,  no  action  could  properly 
be  maintained  upon  it,  until  the  damages  had  been  liquidated  and 
determined  in  an  action  for  malicious  prosecution ;  whereas,  it  is 
a  constant  practice  to  sue  in  the  first  instance  on  the  bond,  and 
has  been  repeatedly  decided  to  be  admissible."  Hence  we  appre- 
hend that  tiie  bond  is  not  intended  merely  as  a  security  for  dam- 
ages recoverable  in  an  action  for  malicious  prosecution  ;  and  that 
in  requiring  such  bonds,  it  is  intended  to  authorize  the  recovery 
of  oUier  than  such  damages ;  and  that  a  recovery  on  them  is  not 
restricted  to  that  autiiorized  by  &e  principles  of  the  common  law 
governing  actions  for  malicious  prosecution. 

'  Sniidcn  i>.  Haghes,  S  Brerftrd,  495 ;  Donnell  v.  Jones,  13  AlibuDa,  490 ;  8miUi 
V.  SI017, 4  HiunphniTS,  169  ;  Fcttic  v.  Meroer,  8  B.  Monroe,  51 ;  Senecil  11.  Smith,  9 
Robinson  (La.),  419;  Smith  o.  Eakin,  a  Sneed,  4S6  ;  Bruce  b.  Coleman,  1  Hu]d;,SI5: 
Sledge  V.  McLwen,  S9  a«oi:giB,  64 ;  CbarcUU  d.  Abrahtm,  SS  lUuiou,  4SS. 

*  Pwt,  s  lee. 
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§  156.  This  subject  was  discussed  by  the  Court  of  Appeals  of 
Kentucky,  in  a  case  where  the  condition  of  the  bond  was  "  for  the 
payment  of  all  costs  and  damages  sustained  by  tiie  defendant  by 
reason  of  the  wrongful  issuing  of  tlie  order  for  the  attachment." 
In  the  course  of  the  delivery  of  their  opinion,  the  court  express 
themselTes  in  the  following  terms :  "  The  extent  to  which  the 
plfuntiff  has  a  right  to  recover  in  a  suit  of  this  kind,  or  in  other 
words,  his  right  to  damages  commensurate  to  the  injury  sustained 
by  him  in  consequence  of  the  extraordinary  prooeeding  by  attach- 
ment, forms  the  chief  subject  of  inquiry  in  this  case.  Has  he  a 
right  to  show  that  his  credit  has  been  seriously  affected,  his  sensi- 
bilities wounded,  and  his  business  operations  materially  deranged, 
in  consequence  of  the  attachment  having  been  sued  out ;  and  to 
rely  upon  these  matters  to  enhance  the  amount  of  damages  ?  Or 
is  he  to  be  confined  to  the  costs  and  expenses  incurred  by  him,  and 
such  damages  as  he  may  hare  sustained  by  a  deprivation  of  the  use 
of  his  property,  or  any  iigury  thereto,  or  loss  or  destruction  there- 
of, by  the  act  of  the  plaintiff  in  ,8uing  out  the  attachment  ? 

"  Tlie  defendant  has  a  right  to  bring  an  action  on  the  case  against 
the  plaintiff  for  a  vexatious  and  malicious  proceeding  of  this  kind, 
In  such  a  suit,  damages  may  he  claimed  for  every  injury  to  credit, 
business,  or  feelings.  But  to  sustain  such  a  suit,  and  enable  the 
plaintiff  to  succeed,  malice  upon  the  part  of  the  defendant,  and 
the  want  of  probable  cause,  are  both  requisite.  Li  a  suit  on  the 
bond,  the  plaintiff  is  not  bound  to  show  malice,  nor  can  the  de- 
fendant rely,  by  way  of  defence,  upon  probable  cause.  It  would 
seem,  therefore,  to  follow,  that  such  iryuries  as  he  is  entitled  to 
redress  for,  only  where  malice  exists,  and  probable  cause  is  want- 
ing, could  not,  with  any  propriety,  be  estimated  or  taken  into 
consideration  in  a  suit  on  the  bond.  To  allow  it  to  be  done  would 
be  inconsistent  with  all  the  analogies  of  the  law,  which  should  not 
be  violated,  unless  it  be  imperiously  required  by  the  terms  of  the 
bond,  or  the  presumed  intention  of  tlie  legislature. 

"  If  an  order  has  been  obtained  without  just  cause,  and  an  at- 
tachment has  been  issued,  and  acted  on  in  pursuance  of  the  order, 
the  terms  of  the  bond  secure  to  the  defendant  in  the  attachment 
all  costs  and  damages  that  he  has  sustained  in  consequence  thereof. 
Tlie  condition  of  the  bond  is  satisfied,  and  its  terms  stibstaittiatly 
complied  with,  by  securing  to  him  dam^es  adequate  to  the  in- 
jury to  the  property  attached,  and  the  loss  arising  from  the  dep- 
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riration  of  its  use,  together  witli  the  actual  costs  and  expenses 
incurred. 

"  It  cannot  be  rationally  presumed  that  the  legislature  designed 
to  impose  on  the  security  in  Uie  bond  a  more  extensive  liability. 
The  statute  is  remedial  in  its  character,  and  should  foe  expounded 
GO  as  to  advance  the  object  contemplated.  To  impose  an  almoet 
unlimited  liability  on  the  security  in  the  bond,  sufficient  to  em- 
brace every  possible  injury  that  the  defendants  might  eustun, 
would  be  in  effect  to  defeat  in  a  great  measure  the  object  of  the 
statute,  by  rendering  it  difficult,  if  not  impracticable,  for  the  plain- 
tiff to  execute  the  necessary  bond."  ^ 

§  157.  The  introduction  of  attachment  bonds  into  the  practice 
of  the  courts  in  Alabama,  led  to  a  change  in  the  common  law 
principles  which  would  otherwise  have  regulated  the  action  for  a 
wron^ul  attachment.  The  Erst  reported  decision  on  this  subject 
in  that  State,  was  made  in  an  actum  on  the  ctue;  in  which  the 
declaration  charged  that  the  defendant,  wiUiout  any  just  or  prob- 
able cause,  procured  an  attachment  to  be  issued  and  levied  on  the 
plaintiff's  property.  This,  as  a  declaration  for  malicious  prosecu- 
tion, was  at  the  common  law  manifestly  insufficient.  Plea,  not 
guilty,  and  issue.  On  the  trial,  the  Circuit  Court  charged  the  jury 
that  iu  this  action  it  was  essential  to  prove  malice.  Upon  excep- 
tion to  this  cliarge  tlie  case  went  to  the  Supreme  Court,  where  the 
decision  of  the  Circuit  Court  was  overruled ;  the  judgment  of  the 
Supreme  Court  manifestly  resting  on  the  existence  of  the  law  re- 
quiring a  bond  to  be  given,  thougli  the  action  was  not  on  the  bond. 
That  law  was  considered  as  changing  the  common  law  rule  in  such 
cases. 

"  In  actions  for  a  malicious  prosecution,"  said  the  court,  "  the 
malice  of  defendant  must  be  proved,  or  implied  from  the  cir- 
cumstances, to  entitie  the  plaintiff  to  recover.  Is  tlie  action  for 
wrongfully  suing  out  an  attachment  to  be  regulated  by  the  same 
principles  ?  Tlie  original  attachment  is  a  process  created  by 
statute,  authorized  only  in  particular  cases,  its  abuse  carefully 
guarded  against,  and  tiie  remedy  pursued  in  tiiis  way  always 

>  Pettit  B.  Mercer,  8  B.  Monroe,  51 ;  Bmcc  v.  Coleman,  !  Hnndy,  515,  In  (Jeorjfia, 
where  the  bond  is  for  the  pajment  of  "  all  damages  which  laay  be  recorcied  nf,'sini( 
tbe  plaintiff"  for  suing  oat  the  attachment,  it  [s  held  to  be  otilj  accuritj'  for  the  pay- 
ment of  BDch  (tnmHf;eg  as  may  be  recovered  in  an  ftction  for  malicious  attoehmcnt. 
Sledi.'e  u.  McLaren,  29  Georgia,  64. 
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liable  to  strict  constrnctioa.  Bj  our  statute  regulating  it,  the 
plainUff  in  an  action  so  commenced  is  required  to  give  bond  and 
eecurity  conditioned  to  satisfy  the  defendant  all  costs  and  damages 
'awarded  for  irrongfully  suing  out'  (Act  of  1807),  or  all  such 
damages  as  he  may  sustain  by  the  wrongful  or  TcxatiouG  suing 
out  of  such  attachment  (Act  of  1814).  In  profiding  tliis  extraor- 
dinary remedy  for  the  plaintaff,  the  legislature  intended  also  to 
protect  the  rights  of  defendants.  It  was  obvious  that  the  taking  ( 
and  detention  of  his  property  might  be  ruinous  to  the  owner, 
although  there  was  no  sort  of  malice  or  corrupt  motive  in  the 
party  at  whose  suit  it  might  be  attached.  Why  should  the  con- 
dition prescribed  for  the  bond  be  '  to  pay  all  damages  sustained  by 
the  wrongftd  or  vexatvmt  suing  out,'  if  it  had  been  the  intention 
of  the  legislature  that  no  damages  should  be  recovered  unless  for 
the  malicious  suing  out?  If  such  had  been  their  intention,  would 
not  the  term  vkUicious  readily  have  occurred,  and  been  used  in- 
stead of  those  employed  ?  A  verbal  criticism  can  hardly  be 
necessary  to  prove  tliat  the  party  whose  property  is  attadied  may 
find  the  proceeding  wrongful  and  vexatious,  that  the  suing  it  out 
may  be  ruinous  to  his  credit  aud  circumstances,  though  obtained 
without  the  least  malice  towards  him.  If  the  plaintiff,  under 
color  of  the  process,  do,  or  procure  to  be  done,  what  the  law  has 
not  authorized,  and  the  defendant  is  thereby  injured,  it  seems 
clear  that  he  is,  iu  such  case,  as  much  as  in  any  other,  entiUed 
to  redress  from  the  party  whose  illegal  or  *  wrongful '  act  has 
occasioned  the  injury,  althoi^h  it  may  have  been  done  without 
malice." ' 

The  next  was  also  an  action  on  the  case,  for  suing  out  an  at^ 
tachment  without  any  reasonable  or  probable  cause,  and  for  the 
purpose  of  vexing  and  harassing  the  plaintiff.  The  Supreme 
Court  again  held,  that  the  expression  of  the  legislative  will,  in 
designating  the  terms  of  the  bond,  indicated  that  the  mere  wrong- 
ful recourse  to  this  process  was  a  sufficient  cause  of  action,  and 
that  malice  was  important  only  iu  connection  with  the  question  of 
damages.' 

The  same  court  held,  that  actions  on  attachment  bonds  are 
governed  in  all  respects  by  the  ntle  they  had  established  as  appli- 
catde  to  aotioi^  on  the  case,  except  the  recovery,  which  could  not 

.    >  WUwn  e.  Oatlkw,  Minor,  3C7 ;  Kirkse/  v.  Jooea,  7  Alabaina,  sas. 
*  Kiibej  V.  Jonea,  7  Alsbuus,  633;  Beaj  v.  Oreenmwa,  81  Ibid.  491. 
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exceed  the  pen^t;  of  Hie  bond.^  This  rule  was  expressed  in  these 
words :  "  Whenever  an  attachment  is  wrongfiill;  sued  out,  and 
damage  is  thereby  caused  to  the  defendant  in  the  suit,  he  is  enti- 
tled, itj  force  of  the  statutory  provision,  to  recover  for  the  actual 
injury  sustained.  And  if,  in  addition  to  its  being  wrongfully  sued 
out,  it  is  also  vexatiously,  or  in  other  terms,  maliciously  sued,  then 
the  defendant,  upon  the  principle  which  governs  the  correlative 
acUon  for  a  malicious  prosecution,  may  recover  damages  as  a  com- 
pensation for  the  vexatious  or  malicious  act ;  or,  iu  the  terms  of 
the  statute,  such  damages  as  he  may  be  entitled  to  on  account  of 
the  vexatious  suit."  ' 

§  158.  In  Louisiana,  t^e  same  views  as  those  entertained  in 
Alabama  have  been  expressed,  as  well  in  actions  on  attachment 
bonds,  as  in  tliose  which,  as  reported,  do  not  appear  to  be  of  that 
'  charact«T.  There,  the  bond  is  "  for  the  payment  of  such  damages 
as  the  defendant  may  recover,  in  case  it  should  be  decided  that 
the  attachment  was  wrongfully  issued."  While  the  common  law 
principles  governing  actions  for  malicious  prosecution  are  tliere 
fully  recognized  and  affirmed,*  it  is  held,  that  where  no  malice 
exists,  the  actual  damage  sustained  may  be  allowed :  if  uLolice 
exists,  vindictive  danu^;oi)  may  be  recovered.* 

§  159.  In  Missouri,  where  the  condition  of  the  bond  was  "  tor 
the  prosecution  of  the  suit  without  delay  and  with  e^ct,  and  the 
payment  of  all  dam^es  which  should  accrue  to  the  defendant  or 
any  garnishee,  in  consequence  of  the  attachment,"  the  principles 
of  the  common  law  in  regard  to  actions  for  malicious  prosecution 
have  not  been  applied  to  actions  on  these  bonds,  but  on  the  con- 
trary the  recovery  of  actual  damages  was  allowed  in  a  case  pre- 
senting no  ingredient  of  malice.^  Aud  so  in  New  York,*  and  in 
Ohio.T 

1  HiUv.Riuhing,  4  Alabama,  aiS;  McCnllonsh  t>.  TValton,  II  Ibid.  493. 

*  EirkMye.Jonei,  7Alabunft,6S3;  McCnllougho.  Walton,  11  Ibid.  492;  Donnelln, 
Jonea,  13  Ibid.  490;  Sharpe  v.  Hunter,  16  Ibid.  76S;  Flojd  v.  Hamilton,  33  Ibid.  S35. 

■  SeneeaJ  e.  Smith,  9  Robiasoa  (La.),  418;  Grant  v.  Denet,  3  Ibid.  IT. 

*  Cox  D.  Robinsoo,  a  Bobinaon  (La.),  313;  OffutC  c.  Edwards,  9  Ibid.  90 ;  Horn  v. 
Bayard,  11  Ibid.  SS9;  Littlejohn  i*.  Wilcox,  a  Louisiana  Annual,  620;  Moore  v.  Wilh- 
enbar^,  is  Ibid.  3a. 

*  Hayden  v.  Sample,  10  MiiMori,  SIB. 

■  DunniDg  f.  Hamj^irej,  34  Wendell,  31 ;  Wlnaor  v.  Orcntt,  11  Paige,  578. 
^  Brnce  c.  Coleman,  1  Handj,  BIS. 
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§  160.  Id  Tennessee,  however,  where  the  bond  is  conditioDed 
"  for  satisfying  all  costs  which  shall  be  awarded  to  the  defendant, 
in  case  die  plaintiff  sboU  be  cast  in  the  suit,  and  also  all  damages 
which  shall  be  recovered  ag&inst  the  plaintifi*  in  any  suit  which 
may  be  brought  against  him,  for  wrongfully  suing  out  the  attach- 
ment," it  was  decided,  in  an  action  on  tlie  caso  for  a  wrongful 
attachment,  that  the  principles  of  the  common  law  remained  un- 
changed; '  and  that  in  an  action  on  the  bond,  a  recovery  might  be 
had,  not  only  for  such  damages  as  are  properly  recoverable  in  the 
common  law  action,  but  likewise  for  other  damages,  upon  grounds 
contemplated  by  the  statute,  and  not  embraced  by  the  prindplee 
governing  the  action  on  the  case.^ 

§  161.  From  this  summary  of  the  views  of  different  courts  on 
this  subject,  it  is  apparent  that  the  execution  of  a  cautionary  bond 
by  an  attachment  plaintiff,  modifies  the  comiiion  law  rule,  and 
gives  the  defendant  recourse  against  the  plaintiff  on  the  bond,  for 
a  wrongful  attachment,  where  there  existed  no  malice  in  suing  it 
out.  The  practical  working  of  this  rule  will  be  presently  exhib- 
ited, in  connection  with  the  question  of  damages. 

§  162.  The  only  party  who  can  maintain  an  action  on  an  at- 
tachment bond  is  tiie  defendant.  The  bond  is  not  required  for 
the  protection  of  the  officer  executing  tiie  attachment,  nor  for  the 
indemnification  of  a  third  party  whose  property  may  be  wrongfully 
attached,  but  simply  for  the  benefit  of  the  party  against  whom  the 
writ  issues.  This  was  so  held  in  Virginia,  where  the  condition  of 
the  bond  was  "  to  pay  all  costs  and  damages  which  may  be  awarded 
against  the  plaintiff,  or  sustained  by  any  per»on,  by  reason  of  his 
suing  out  the  attachment."  ^    And  so  in  Louisiana.* 

§  162  a.  No  action  will  lie  on  the  bond  until  tiie  attachment 
shall  have  been  dischai^d ;  and  such  final  disposition  of  it  must 


§  163.   Where  there  are  several  defendants,  and  a  bond  in  favor 

>  Smilli  D.  Sioiy,  4  Hnraphreji,  169. 

*  Smith  D.  Ekkin,  2  Sneed,  4S6. 

*  Davii  V.  CommoDweolth,  13  Orsttan,  139. 

*  ]U*pUli«ri>.Browii»oii,T Louisiana, SSI  j  Edmrdi  v.TiiTiier,6BobiiuoD  (L>.),SBS. 

*  Nolle  D.  ThompBon,  S  Metcalfe  (Er.),  131. 
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of  them  all,  the  action  on  the  bond  must  be  in  the  name  of  all, 
ihougb  the  attachment  was  levied  on  the  separate  property  of  each, 
in  which  they  have  not  a  joint  interest.  Hot  the  damages  aie  to 
be  divided  between  the  obligees  in  the  bond,  ie  a  matter  with 
which  the  obligors  have  no  concern,  as  they  will  be  protected  by 
a  recovery  in  the  names  of  all  tbe  obligees,  from  another  action, 
by  all,  or  either.^ 

§  164.  It  is  not  at  all  necessary,  in  order  to  enable  the  party 
injured  to  maintain  a  suit  on  the  bond,  that  he  should  obtain  an 
order  of  the  court  in  which  the  bond  was  filed,  to  deliver  it  to  him 
for  suit.' 

§  165.  The  sureties  in  the  bond  can  be  subjected  to  liabili^ 
under  it,  only  in  reference  to  the  particular  writ  for  obtaining 
which  it  was  given.  This  was  decided  in  Louisiana,  upon  the  fol< 
lowing  case :  A.  sued  out  an  attachment,  and  gave  bond.  The 
attachment  was  not  executed,  and  some  time  afterward  A.  volun- 
tarily abandoned  it,  and  took  out  another,  without  giving  any  new 
bond.  It  was  held,  that  the  liability  of  the  surety  on  the  bond 
extended  only  to  the  time  of  the  abandonment  of  the  first  writ, 
and  could  not  be  revived  without  his  consent.' 

§  166.  The  question  is  here  presented,  whether,  in  order  to 
maintain  an  action  on  the  bond,  the  damages  must  first  be  recov- 
ered in  a  distinct  action  !  This  is  not  believed  to  be  requisite,  and 
it  was  so  decided  in  Virginia,  where  the  bond  is  to  pay  "  all  such 
costs  and  damsges  as  may  accrue  for  wrongfully  suing  out  the 
attachment "  ;*  in  Alabama,  where  it  is  to  pay  "  all  such  costs  and 
damages  as  be  might  sustain  by  tlie  wrongful  or  vexatious  suing 
out  of  the  attachment";'  in  Temiessee,  where  it  is  to  pay  "all 
damages  which  shall  be  recovered  against  the  plaintiff  in  any  suit 
which  may  be  brought  against  him,  for  wrongfully  suing  out  the 
attachment";"  in  Ohio,  where  it  is  "  to  pay  all  damages  which  the 
defendant  may  sustain  by  reason  of  the  attachment,  if  the  order 
therefor  be  wrongfully  obtained";^  and  in  Qlinois,  where  it  is 

•  Boyd  e.  Martin,  10  Alabkina,  700,  •  Bmce  n.  Colenuu),  1  Hmdy,  &I3. 

*  Enrin  n.  Com.  ft  R.  R.  Bank,  IS  RobinMn  (La.),  337. 

•  DickiDKiD  t.  McOraw,  4  Randolph,  ISB. 

*  Hemdon  v.  Forney ,  4  Alabama,  343. 

i  Smith  u.  Eakin,  3  Sneed,  4iS.  ^  Bruce  v.  Colemaa,  1  Eandj,  915. 
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*'  to  pay  and  satiBff  the  defoadant  all  such  costa  and  damages  as 
shall  be  awarded  against  the  plaintiff  in  any  suit  which  may  here- 
after be  brought  for  wrongfully  suuig  out  the  attachment."  ^  The 
Supreme  Court  of  Georgia,  however,  took  a  different  view,  where 
the  bond  was  to  pay  "  all  damages  which  may  be  recovered  against 
the  said  plaintiff  for  suing  out  the  attachment " ;  t^rms  almost  the 
same  as  tliose  in  the  Tennessee  bond.'  And  in  Mississippi,  where 
the  bond  was  "  to  pay  and  satisfy  the  defendant  all  such  costs  and 
damages  as  shall  be  awarded  against  him  in  any  suit  which  may 
be  hereafter  brought  for  wrongfully  suing  out  the  attachment,"  it 
was  held,  that  suit  must  first  be  brought  against  the  principal  in 
the  bond,  and  that  an  action  thereon  against  the  sureties  can  only 
be  maintained  in  the  event  of  his  fwlure  to  pay  the  coats  and 
damages  recovered  against  him  in  such  suit.' 

§  lt)7.  Debt  is  undoubtedly  the  proper  form  of  action  on  at- 
tachment bonds ;  but  it  has  been  held  that  covenant  will  lie.*  In 
assigning  breaches,  it  is  not  sufficient  merely  to  negative  the  terms 
of  tiie  condition.  The  declaratiou  must  show  that  the  attachment 
was  wrongfully  sued  out,  and  what  damages  the  plaintiff  has  sus- 
tained. Therefore,  where  the  condition  was,  that  the  attachment 
plaintiff  should  prosecute  hb  attachment  to  effect,  and  pay  and 
satisfy  the  defendant  all  such  costs  and  damages  as  he  might  sus- 
tfun  by  the  wrongful  or  vexatious  suing  out  of  such  attachment ; 
and  the  breach  assigned  was,  that  the  obligor  did  uot  prosecute 
his  attachment  to  effect,  nor  pay  plaintiff  the  costs,  damages,  etc., 
which  ho  sustained  by  the  wrongful  and  vexatious  suing  out  of  the 
attachment,  by  means  whereof  tlie  said  bond  became  forfeited,  and 
the  defendant  liable  to  pay  the  penalty;  the  declaration  was  held 
bad  on  demurrer.^ 

§  168.  In  assigning  breaches,  if  the  damages  alleged  to  have 
been  sustained  exceed  the  amount  of  the  penalty,  it  is  proper  to 
assign  the  non-payment  of  the  penalty.  Where  the  damages 
claimed  do  not  equal  the  penalty,  the  averment  should  be  tliat 
they  have  not  been  pmd.' 

>  Charchill  v.  Abraham,  !3  niinaia,  4SB.  *  Sledge  v.  Lee,  19  Georgia,  411. 

■  Holcomb  D.  Foxworth,  S4  Mississippi,  26S.      *  Bill  E.  BnahiDg,  4  Alabama,  913. 
*  Flanagan  d.  Gilchrist,  B  Alabama,  320 ;  Winsor  v.  OrcnU.  11  Paige,  578 ;  Love  ■. 
Kidwell,  4  Bincicford,  iM.  , 

«  Hill  I-  RuKhiiur,  4  Alabama,  313. 
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§  169.  The  recital  in  the  condition  that  the  plaintiff  had  issaed 
a  writ  of  attachment  against  the  defendant,  estops  the  obligors 
fVom  denying  by  plea  that  the  attachment  tns  sued  out,  and  such 
a  plea  is  bad  on  general  demurrer.^ 

§  170.  Under  what  circumstances  may  the  attachment  defend- 
ant maintain  an  action  on  the  bond  ?  Does  the  mere  failure  of 
the  plaintiff  to  prosecute  his  suit  work  a  forfeiture  of  the  condi- 
tion ?  The  Supreme  Court  of  Louisiana  has  gone  very  for  in 
giving  recourse  on  the  bond  in  such  case.  There,  it  will  he  re- 
membered, the  obligation  is  "  for  the  payment  of  such  damages  as 
the  defendant  may  recover,  in  case  it  should  be  decided  that  the 
attachment  waa  virongfully  obtained";  and  it  is  held,  that  if  a 
plaintiff  voluntarily  abandons  liis  attachment,  he  renders  himself 
and  his  surety  responsible  in  damages.  The  same  court,  with  less 
apparent  reason,  has  gone  further,  and  decided  that,  though  it 
appear  tliat  the  plaintiff  had,  at  the  commencement  of  his  suit,  a 
sufficient  and  very  probable  cause  of  action,  and  was  prevented 
from  getting  a  judgment  by  some  technical  objection,  or  irregu- 
larity in  the  proceedings,  which  could  not  be  foreseen,  the  defend- 
ant may  nevertheless  hold  him  liable  for  the  damages  he  actually 
sustained ;  and  that,  if  an  attachment  be  set  aside  by  order  of  the 
court,  it  is  primd  facie  evidence  that  it  was  wrongfully  obtained.' 
A  decision  was  once  given,  that  would  seem  to  exempt  the  surety 
in  such  a  case  from  liability;'  but  this  doctrine  was  held  to  be 
inapplicable  to  the  plaintiff.*  As,  in  that  State,  the  defendant's 
claim  on  tb^  bond  for  dami^es  undoubtedly  rests  on  its  being  de- 
cided that  the  attachment  was  "  wrongfuUy  obtained"  it  is  difficult 
to  see  upon  what  principle  the  plaintiff  can  be  charged,  when  it  is 
admitted  that  the  attachment  was  rightfully  obtained,  but  he  failed 
to  obtain  a  judgment,  for  technical  reasons,  having  no  connection 
with  the  merits  of  the  action  or  the  cause  for  attachment. 

The  Supreme  Court  of  Alabama  took  a  different  view  of  the 
subject,  and  one  more  consonant  with  sound  reason.  In  an  action 
on  an  attachment  bond,  the  condition  of  which  was,  "  that  the 
plaintiff  should  prosecute  his  attachment  to  effect,  and  pay  the 
defendant  all  such  costs  and  damages,  as  he  may  sustain  by  the 

*  Ion  D,  Kidwell,  4  Blackford,  933.        *  Cox  v.  Eabiuoo,  S  Bobinson  TLa.),  313. 

*  GarretMin  t.  Zacha^e,  $  Martin,  n.  a.  4B1. 

*  Cox  V.  Robinson,  3  Bobbuon  (L*-),  313. 
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TroQgfuI  or  vexatious  suing  out  the  attachment,"  it  appeared  th&t 
iu  the  attachment  suit,  the  defendant,  by  a  plea  iti  abatement, 
caused  tlic  attachment  to  be  quashed,  for  informality  in  the  affida- 
vit upon  which  it  issued,  and  then  sued  the  plaintiff  for  damages. 
On  the  trial  of  this  suit  for  damages,  it  was  shown  that  there  were 
good  grounds  for  the  attachment,  ^ough  not  sufficiently  set  out 
in  the  affidavit.  The  court  charged  the  jury,  that  if  they  believed 
the  attaclimeut  was  sued  out,  and  was  abated  on  plea,  the  plaintiff 
was  entitled  to  recover  the  actual  damage  he  had  sustained.  The 
Supreme  Court  held  this  instruction  to  be  wrong,  and  observed : 
"  What  is  meant  by  the  term  '  wrongful,'  as  used  in  the  statute  to 
which  this  bond  conforms  ?  Was  it,  as  is  contended,  designed  to 
apply  to  defects  in  the  form  of  the  proceeding,  on  account  of  which 
the  attachment  should  be  quashed,  as  well  as  to  the  ground  upon 
which  it  was  to  be  issued  ?  Or  was  the  object  of  the  framers  of 
the  act  merely  to  provide  a  remedy  against  persons  who  should 
resort  to  tliia  extraordinary  remedy  to  the  prejudice  of  another, 
without  cause  or  sufficient  ground  therefor  ?  We  tliink  that  by 
the  wrongful  suing  out  of  the  attachment,  is  meant,  not  the  omis- 
sions, irr^ularitios,  or  informalities  which  the  officer  issuing  the 
process  may  have  committed  iu  its  issuance,  but  that  the  par^ 
resorted  to  it  without  sufficient  ground."  ^ 

In  Eeutucky,  where  the  bond  was  conditioned  "for  the  payment 
of  all  costs  and  damages  sustained  by  the  defendant  by  reason  of 
the  wrongful  issuing  of  tlie  order  for  an  attachment,"  —  terms,  in 
substance,  equivalent  to  those  of  the  -Louisiana  bond,  —  it  was 
held,  that  a  mere  fJEiilure  to  prosecute  the  suit  does  not  give  an 
action  on  tlie  bond.  The  order  must  have  been  procured  wrong- 
fully and  without  just  cause,  to  constitute  a  breach  of  the  condi- 
tion, although  tiie  plaintiff  may  have  abandoned  the  prosecution 
of  the  Euit.3 

In  Tennessee,  the  condition  of  tlie  bond  is, "  for  satisfying  all 
costs  which  shall  be  awarded  to  the  defendant,  in  case  the  plaintifi 
shall  be  cast  in  the  suit,  and  also  all  damages  which  shall  be  re- 
covered against  the  plaintiff  in  any  suit  or  suits  which  may  be 
brought  against  him  for  wrongfully  suing  out  the  attachment"; 
and  it  has  been  there  decided,  that  mere  wont  of  success  does  not 
per  te  subject  tiie  plaintiff  to  an  action.' 

1  Slurps  r.  Hantor,  IS  Alabun*,  769.  *  Sailli  v,  BVaj,  4  HiiinphT«7i,  IN. 

*  Pntit  c.  Mercer,  8  B.  Monnw,  SI. 
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§  171.  In  an  action  on  the  bond,  vhere,  in  the  attachment  suit, 
the  proceedings  were  entirely  ex  parte,  it  is  not  sufficient  merely 
to  assign,  as  a  breach  of  the  condition,  that  the  defendant  did  not 
owe  the  debt  for  which  the  attachment  was  sued  out ;  he  must  set 
forth  the  proceedings  under  the  attachment,  and  show  that  a 
judgment  was  ^ren  against  him,  and  his  property  used  to  satisfy 
it ;  that  he  did  not  owe  the  debt ;  and  that  the  attachment  and 
ju^imentwere  ill^al.* 

§  172.  Where  the  cases  in  which  an  original  attachment  may 
issue  are  different  from  those  authorizing  an  auxiliary  or  ancil- 
lary attachment,  —  a  writ  taken  out  in  aid  of  a  pending  suit  insti- 
tuted by  summons,  —  and  the  plaintiff  in  an  origiTud  attachment 
is  sued  on  his  bond,  he  cannot,  as  a  defence  thereto,  show  that, 
when  he  obtained  the  attachment,  facts  existed  which,  under  the 
lav,  would  have  justified  an  ancillary  attachment.* 

§  17S.  Where  an  attaching  plaintiff  complies  with  all  the  re- 
quirements of  the  law  in  procuring  an  attachment,  the  presumfH 
tion  is,  that  it  is  rightfully  sued  out ;  and,  if  the  defendant,  iu  an 
action  on  the  bond,  claims  that  it  was  wrongfully  done,  the  burden 
is  upon  him  to  establish  that  fact.  Not  that  he  must  necessarily 
do  it  by  positive  testimony ;  but  it  may  be  shown  by  proof  of 
such  facts  and  circumstances  as  tend  to  establish  the  wrongful 
character  of  the  act.^  The  failuro  of  the  attaching  plaintiff  to 
sustain  his  action,  is  undoubtedly  ^inmii/acte  evidence  in  support 
of  the  defendant's  action  on  the  bond ;  but  it  is  not  conclusive 
proof  that  the  attachment  was  either  wrongfully  obtained,  in  the 
sense  of  being  merely  obtained  without  sufficient  canso,  though 
without  malice,*  or  that  the  attachment  plaintiff  acted  wilfully 
wrong,  that  is  maliciously,  in  suing  it  out.'  The  latter  position 
wjll  undoubtedly  hold  good  in  all  cases,  without  regard  to  tlie 
particular  manner  iu  which  the  attachment  suit  was  terminated 
in  favor  of  the  defendant ;  but  it  is  deemed  quite  as  certain,  tiiat,  in 
an  action  in  the  former  class" of  cases,  where  malice  is  not  involved, 
and  only  tlie  wrong  of  the  attachtaent  is  to  be  established,  ^  ike 

I  Hosbaw  V.  Hosbaw,  S  Blackford,  S58. 

*  Reynolds  v.  Cnlbrtath,  U  Alabama,  SSI. 

*  Vdtha  V.  Hagge,  S  Iowa,  163 ;  Burrowa  v.  Lehndorf^  IMd.  M. 

*  BackeCt  v.  McCord,  33  Alabama,  851. 

*  IU»OT  V.  Webster,  8  Iowa,  603. 
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tvai  was  terminated  By  a  finding  in  fawr  of  the  defendtmt,  on  an 
iatue  at  to  the  truth  of  the  facts  alleged  a»  l3ie  ground  for  the  attack- 
ment,  then  the  judgment  vould  conclusively  establish  Uiat  the 
attachment  was  wrongfully  obtained.' 

But  80  far  as  the  amount  of  tlie  claim  of  the  attachment  plain- 
tiff is  involved  in  the  question  of  the  defendant's  recourse  upon 
the  bond,  the  judgment  in  th«  attachment  suit  is  conclusive  ;  and 
if  that  be  for  a  less  sum  than  the  lav  allows  an  attachment  to  issuo 
for,  it  is  complete  evidence  that  the  attachment  was  wrongfully 
obtained ;  though  it  does  not  settle  the  question  of  wilful  wrong 
on  the  part  of  the  attachment  plaintiff.' 

§  173  a.  Li  an  action  on  the  bond  it  is  no  defence,  that  the  re- 
turn on  the  attachment  does  not  show  a  levy  made  according  to 
the  statute,  if  a.  levy  de  facto  was  made.  Nor  is  it  a  justification, 
or  mitigation  of  damages,  that  the  claim  sued  on  was  a  just  one, 
where  the  statutory  grofind  for  suing  out  the  attachment  did  not 
exist;  for  the  claim  may  be  just,  and  yet  the  attachment  wrongful, 
and  even  wilfully  wrong," 

§  174.  In  an  action  on  the  bond,  the  attachment  plaintiff  cannot 
excuse  himself,  because,  in  obtaining  the  attachment,  he  acted  in 
good  faith ;  *  nor  is  the  matter  of  probable  cause  involved,  except 
in  relation  to  the  question  of  damages ;  and  no  belief  of  the  at- 
tachment plaintiff,  however  firm  and  sincere,  that  he  liad  good 
ground  for  obtaining  the  attachment,  can  affect  the  defendant's 
right  ta  recover  against  him  the  actual  damage  ho  has  sustained.' 

§  175.   What  is  this  actual  damage  ?     On  general  principles  it 

must  be  the  natural,  proximate,  legal  result  or  consequence  of  the 

.  wrongful  act.    Remote  or  speculative  damages,  such,  for  iustauce, 

as  result  from  injuries  to  credit,  business,  character,  or  feelings, 

cannot  be  recovered,'    Actual  damage  may  be  properly  compre- 

>  Mitchell  V.  Mattingly,  1  Metcnlfa  (Ey.),  S3T.     . 

*  Gaddis  V.  Lord,  ID  Iowa,  HI.     See  pwt  %  74^ 

*  Drammond  v.  SLev&rt,  B  Inwit,  341. 

*  Churchill  v.  Abrabnm,  32  Illinois,  *i5. 

*  Alexander  u.  Hutchiwn,  9  Alabama,  BZ6 ;  DoaneD  v.  Jones,  13  Ibid.  490 ;  Pcttit 
V.  Mercer,  S  B.  Monroe,  5t.     Sed  contra,  Mohnke  D.  Damon,  S  Iowa,  107. 

*  Donnell  e.  Jonce,  13  Alabama,  490;  Rcidhar  e.  Bergcr,  8  B.  Monroe,  lEO;  Slals 
V.  Thomas,  19  Missouri,  613 ;  Flojd  e.  HamiltOD,  33  Alabama,  !35 ;  CaoipbcU  b. 
Cbamberlain,  10  Iowa,  337. 
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bended  under  two  heads, —  1.  Expeoso  and  losses  incurred  by  tha 
party  in  inakisg  bis  defence  to  tbe  attachment  proceedings ;  and 
2.  Tbe  loss  occasioned  by  bis  being  deprived  of  tbe  use  of  his 
property  during  the  pendency  of  the  attachment,  or  by  iui  iltegal 
sale  of  it,  or  by  injury  thereto,  or  loss  or  destruction  tliereof.^ 
For  losses  and  trouble  of  these  descriptions,  the  attachment  de- 
fendant should  be  liberally  remiuierated.' 

§  176.  Under  the  first  head,'TiU  be  allowed  expenses  incurred 
in  obtaining  testimony  on  a  trial  —  where  such  is  by  law  author- 
ized—  of  the  truth  of  the  affidavit  on  which  tbe  attachment  was 
issued ;  ^  cost^  of  suit  to  which  the  defendant  has  been  subjected ;  * 
as  well  in  an  appellate  court,  as  in  that  in  which  the  suit  was 
brought;^  and  fees  paid  to  counsel  for  services  in  the  attachment 
suit ;  *  but  not  fees  to  counsel  for  services  in  the  action  for  dam- 
ages.^ Where  the  attachment  is  not  the  original  process,  but  is 
ancillary  to  an  action  instituted  by  summons,  no  costs  connected 
with  the  defence  of  the  suit,  in  aid  of  which  the  attachment  was 
obtained,  can  be  recovered.*  Wlien  it  is  sought  to  recover  for 
counsel  fees  in  defending  the  attachment,  it  is  held,  in  Kentucky, 
that  no  recovery  can  be  had  unless  the  fees  were  paid,  or  eou- 
bracted  to  be  paid,  and  are  proved  to  be  reasonable.^ 

§  177.  Tlie  rule  of  damages  under  the  second  head  has  been 
variously  laid  down.  In  Kew  York,  it  was  sdd  by  the  Supreme 
Court :  "  The  plaintiff  is  entitled  to  such  damages  as  a  jury  may 
think  he  has  sustained  by  the  wrongful  seizing  and  detaining  of 
his  property.  If  it  was  taken  out  of  his  possession,  he  'may  be 
entitled  to  tlie  value  of  it ;  if  seized  and  left  in  his  possession,  to 

>  Cox  V.  RobinaoQ,  3  Bobiaion  (La.),  313  ;  Ham  v.  Bajud,  11  Ibid.  &S9;  Fetdt  v. 
Mercer,  S  B.  Monroe,  51 ;  Reidhar  v.  Ber^a,  Ibid.  160. 

'  Olfutl  i:  Edwards,  9  Hobinson  (La.).  90  i  CarapbcU  o.  Chamberlain,  10  Iowa,  857. 
'  Harden  v.  Samplo,  10  Missouri,  219. 

*  Vunning  r.  Humphrey,  S4  Wendell,  31 ;  Wmsor  tr.  Orcntt,  11  Pftige,  ST8;  Tnp- 
Dsll  I'.  McAfee,  3  Metcalfe  (K;.),  34. 

t  Bennett  II.  Brown,  31  Barbour,  ISS;  B.  O.  30  New  York,  99. 

*  OfTuttv.  Edwards,  9  RobiiuoD  (La.),  90;  Littlejohn  v.  Wilcox,  3  LonUiaiUi  Ao- 
Qnal,  620 ;  Fhelpa  v.  Coggeshdl,  13  Ibid.  440 ;  Aeeeitsor;  Transit  Co.  i>.  McCerr^D, 
Ibid,  aii;  Trupnall  v.  McAfee,  3  Mclcalfe  (Ky.),  34;  Seay  u.  Greenwood,  21  Ala- 
bamiL,  491 ;  Uorris  v.  Price,  3  Blackford,  457.  Sed  aoiOra,  Heath  v.  Lent,  1  Califor 
iiia,410. 

^  OtniR  V.  Edwards,  9  ItobinMQ  (La.),  90. 
'  White  D.  Wyley,  17  Alaljama,  167. 

*  Shultz  V.  Morrison,  3  Metcalfe  (Ey.),  98. 
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BQch  damB{;e8  as  may  be  awarded  for  tlie  unlawful  intermeddling 
with  his  property."  ^  Bat  tiie  same  court  afterwarda  held,  that 
no  more  than  nominal  damages  can  be  recovered,  where  the  de- 
fendant  is  not  dispossessed.* 

§  178.  In  Eentucky,  it  was  determined  that  the  plaintiff  can 
only  recover  damages  for  the  injury  he  has  sustained  fay  being 
deprived  of  the  use  of  his  property,  or  its  loss,  destruction,  or  de- 
terioration.^ Subsequently,  the  court  stated  the  rule  on  some 
points  more  specifically,  and  said :  "  Ther  inquiry  in  regard  to  the 
injury  which  the  party  may  sustain  by  the  deprivation  of  the  use 
of  his  property,  should  he  limited  to  the  actual  value  of  the  use : 
as,  for  eiample,  the  rent  of  real  estate,  the  hh^  or  services  of 
slaveSt  or  the  value  of  the  use  of  any  other  species  of  property  in 
itself  productive.  The  property  in  this  case  was  not  of  that  char- 
acter, and  the  iiyury  from  being  deprived  of  its  use  should  be 
restricted  to  the  interest  on  the  value  thereof.  !For  any  injury 
beyond  that,  the  damages  would  fae  conjectural,  indefinite,  and 
uncertain,  and  the  plaintifiF  cannot  recover  in  this  action.  If, 
however,  the  property  is  danu^ed,  or  if  when  returned  it  should 
be  of  less  value  than  when  seized,  in  consequence  of  the  depreciar 
tion  in  price,  or  from  any  other  cause,  for  such  difference  the 
plaintiff  would  be  entitled  to  recover.  But  this  rule,  so  far  as  it 
relates  to  the  fall  or  depreciation  of  the  price,  would  not  be  appU- 
cable  to  every  species  of  property.  It  would,  however,  clearly 
apply  in  this  case,  as  it  was  the  trade  and  business  of  the  party  to 
vend  the  goods  attached,  and  not  to  keep  them  for  mere  use."  * 

§  179.  The  court  properly  intimated,  in  the  language  just 
quoted,  that  the  allowaacs  for  depreciatiou  tu  the  value  of  the 
property  while  under  attachment  would  not  he  applicable  to  every 
species  of  property.  For  instance,  if  real  estate  be  attached, 
without  interfering  with  the  defendant's  possession,  nothing  can 
be  recovered  in  an  action  on  the  boud,  oa  account  of  depreciatiou 
in  its  value  during  the  pendency  of  the  attachment.' 

§  180.   In  Louisiana,  the  following  case  arose.     Certain  parties 

1  Dannhg  v.  Humphra^,  S4  WeadeU,  81.   *  BddhBr  v.  Berger,  S  B.  Monroe,  160. 
*  Grott  B.  OUlMpie,  SS  Wendell,  3S3.  *  Heath  v.  Lent,  1  Califoroia,  410. 

,  *  Pettit  V.  Hercer  6  B.  Honroe,  91. 
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took  out  an  attachment  in  February,  1842,  agmst  the  Girard 
Bank,  and  seized  certaia  ekose»  in  action,  which,  at  the  time,  and 
for  Bomo  months  after,  were  worth  in  New  Orleans  918,500.  In 
August,  1842,  the  attachment  plaintifls,  having  obtained  judgment, 
caused  the  chosea  in  action  to  be  sold  by  the  EheriS*,  at  a  great 
sacrifice,  for'  the  sum  of  $9,140.  Afterwards,  the  judgment  was 
reversed,  and  the  assignees  of  the  bank  sued  tlie  attachment 
plaintiffs  for  the  difference  between  these  sums,  and  recovered 
judgment  for  95,145  damages.  Whether  the  suit  was  on  the 
attachment  bond,  does  not  appear  in  the  report  of  the  case.  The 
Supreme  Court  affirmed  the  judgment,  holding  the  plaintifls  enti- 
tled to  recover  the  actual  damage  sustained.^ 

§  181.  In  New  York,  an  action  was  brought  on  an  attachment 
bond,  where  it  appeared  that  the  plaintiff  in  the  attachment  was 
nonsuited ;  but  inmiediately  af^r  sued  out  another  attachment, 
and  seized  the  same  property  that  was  attached  iu  the  first  suit ; 
and  afterwards,  on  obtaining  judgment,  caused  the  property  to  be 
sold  under  his  execution.  It  was  held,  that  tlie  application  of 
the  defendant's  property  to  the  satisfaction  of  the  judgment  iu 
the  second  suit,  was  properly  admissible  in  evidence,  to  reduce  the 
amount  of  d^uu^^  sought  to  be  recovered.' 

§  182.  The  liability  of  an  attachment  plaintiET  for  actual  dam- 
age exists  as  well  where  the  attachment  is  sued  out  by  his  attor- 
ney as  where  he  obtains  it  himself ;  but  no  malice  exhibited  by 
the  attorney  in  his  proceedings  can  be  given  in  evidence  against 
his  client,  so  as  to  make  him  liable  for  exemplary  damages.^  And 
where  the  attachment  was  taken  out  by  an  agent,  who  also  exe- 
cuted the  bond,  the  declaration  on  the  bond  was  held  to  be  insuf- 
ficient, which  cliarged  that  the  attachment  was  wrongfully  and 
vexatiously  sued  out  by  the  obligors  in  the  bond :  it  should  have 
averred  that  it  was  so  sued  out  by  the  pltuntiff.* 

§  183.  An  administrator  who  sues  out  an  attachment  and  exe- 
cutes the  bond,  describing  himself  therein  as  administrator,  cannot 

1  Horn  V.  BaTud,  II  Robinaon  (Ia.),  S99. 

*  Earl  r.  Spooner,  3  Deaio,  84S. 

*  Kirkffij  t>.  Jones,  T  AUbama,  633;  McCoUoogh  v.  Walton,  11  Ibid.  402. 

*  McCaUoagh  o.  Walton,  II  AleUma,  49a. 
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be  sued  on  the  bond  in  his  representative  character,  nor  can  be 
sabject  the  estate  to  an  action  for  damages  by  his  tortious  conduct. 
He  is  liable  to  respond  personally  for  the  injury,  and  is  properly 
sued  in  his  individual  character.^ 

1  aonm  «.  Wier,  S  *t«i— — ,  TS. 
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CHAPTER  TU. 

VXECUnoS  AND  BETDHN  OP  AN   ATTACHMENT. 

§  183  a.  When  a  writ  of  attachment  is  placed  in  the  hands  of 
an  officer  to  be  executed,  his  first  duty  —  and  one  which  he  can- 
not ever  safely  overlook  —  is,  to  ascertain  that  it  was  issued  by  an 
officer  having  legal  power  to  issue  it ;  for  if  issued  b;  one  having 
no  such  power,  it  is  absolutely  void,  and  will  afford  no  protection 
whatever  to  him  who  acts  under  it.' 

§  184.  The  officer  should  also  see  that  the  writ  is  substantially 
legal  in  form ;  for  if  defective  in  this  respect,  a  levy  under  it  may 
be  inoperative.  TbuB,  where  an  attachment  was  made  on  the  28th 
of  December,  1822,  under  a  writ  dated  the  28th  of  February, 
1822,  and  returnable  t«  the  next  May  Term  of  the  court  after  its 
date ;  and  trover  was  brought  against  the  officer  for  the  property ; 
it  was  held,  that  the  officer  should  not  be  permitted  to  prove  that 
the  writ  was  in  fact  sued  out  on  the  28th  of  December,  1822,  and 
was  intended  to  be  made  returnable  at  iSa,y  Term,  1823,  but  the 
word  "February"  had  been  inserted  by  mistake,  instead  of  "De- 
cember " ;  and  that,  as  the  writ  was  made  returnable  at  May 
Term,  1822,  and  then  became  fundus  officio,  nothing  could  be 
done  under  it  in  December,  1822.* 

§  185.  If  the  writ  be  in  legal  form,  and  issued  out  of  a  court 
having  competent  jurisdiction,  it  will  be  a  complete  justification 
to  the  officer  in  attaching  the  defendant's  property,  and  in  using, 
to  effect  the  attachment,  all  necessary  force  ;  and  there  can,  there- 
fore, be  no  obligation  on  him  to  investigate  whether  the  prelimi- 
nary steps  required  for  obtaining  it  have  been  pursued.^    Nor  has 

1  MonisoQ  p.  LoTejoy,  6  Minnesota,  133 ;  Oneria  v.  Hunt,  8  Ibid.  477. 
'  *  Dame  v.  Falea,  S  New  Hainp.  TO. 

■  Fnlton  p.  HealoQ,  1  Barboor,  952 ;  Eirksej  v.  DnlwM,  19  Alabanii,  43  ;  Banta  c. 
Rejnolda,  3  B.  Monroe,  BO;  Ovnet  v.  Wimp,  Ibid.  360;  Ela  v.  Shepard,  33  yeir 
Hamp.  STT ;  Owens  v.  Starr,  S  LitteU,  £30 ;  Lovier  i^.  Gilpin,  6  Dans,  3S1 ;  Walker  b. 
Woodj,  16  California,  66;  Booth  e.  Sees,  S6  lUinals,  45;  State  v.  Foitei,  10  Iowa, 
435. 
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he  anything  to  do  with  the  question  whether  the  debt  is  actually 
due.  It  may  be  that  no  cause  of  action  exists ;  but  witli  tliat  he 
has  no  concern ;  for  it  is  not  his  province  to  decide  the  questiofi 
of  liability  between  the  parties.' 

§  186.  If  a  writ  of  attachment  be  placed  in  the  hands  of  a  por^ 
son  specially  deputed  to  serve  it,  he  has  all  the  powers  which  may 
be  exercised  by  a  sheriff  in  the  premises,  but  he  is  not  entitled  of 
right  to  be  recognized  or  obeyed  as  a  sheriff,  or  known  officer,  but 
must  show  his  authority,  and  make  known  his  basiuess,  if  re- 
quired by  the  party  who  is  to  obey  that  authority.  lu  this  partic- 
ular he  represents  a  special  buliff,  rather  than  a  known  officer. 
It  has  been  held,  therefore,  that  a  person  so  deputed  may,  equally 
with  a  sheriff,  break  into  a  warehouse  to  get  access  to  goods, 
where  admittance  is  refused  him.' 

§  1S7.  An  attachment  comes  within  the  terms  of  a  statute  for- 
bidding the  service  on  Sunday  of  any  "  writ,  process,  order,  war- 
rant, judgment,  or  decree  "  ;  and  a  service  of  it  on  that  day  will 
be  set  aside  on  motion ;  but  cannot  be  reached  by  a  plea  in  abate- 
ment.' But  where  there  is  no  prohibitory  statute,  it  may  be  exe- 
cuted on  that  day.*  If  a  vnit  of  attachment  be  delivered  to  an 
officer  on  Sunday,  be  is  not  to  be  regarded  as  having  officially 
received  it,  nor  can  he  be  held  responsible  for  not  executing  it,  on 
that  day.  He  may,  if  he  choose,  recognize  the  receipt  of  it,  but 
that  will  impose  on  hiin  no  higher  or  other  duties,  than  if  he  had 
received  it  on  the  next  day.'  In  England  it  is  said  that  Christmas 
is  considered  a  diet  non-Juridicus ;  but  it  was  held  not  so  in  this 
oountry.'  * 

§  187  a.  The  authority  of  an  officer  to  levy  an  attachment  con- 
tinues 'until  the  return  day  of  the  writ,  or  until  he  has  actually 
returned  it,  if  he  do  so  before  that  day.  The  fact  that  before  the 
return  day  he  indorsed  on  the  writ  a  return -of  "  no  proocrty 
found,"  but  kept  the  writ  in  his  hands,  will  not  prevent  his  subse- 

»  iJTingttOQ  V.  Smith,  5  Peten,  90;  Wslkor  i>.  Wooda,  15  Califarnia,  86;  MuBr 
lock  V.  White,  »  Ibid.  S9S. 

'  BartoD  V.  Willcimon,  18  VermoD^  1B6. 

*  Cotton  B.  Haejr,  4  Alabama,  56. 

*  Hsnhewi  v.  Aailej,  81  Altbanu,  30. 

*  WUmer  V.  BatlerBeld,  13  Cklifoniia,  33S.    ■  Starke  v.  Monhall,  a  Alibuu,  44. 
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qiiently  levfiug  it,  and  making  return  of  the  levy,  at  an;  time 
before  Uie  return  day.* 

§  188.  It  is  the  duty  of  an  officer,  on  receiving  a  writ  of  attach- 
mettt,  to  leTj  it  on  any  property  of  the  defendant  be  can  find,  of 
the  description  recited  in  the  writ.  It  is  never  discretionary  with 
him,  if  he  finds  such  property,  whether  to  execute  the  writ  or  not ; 
nor  is  he  allowed  to  provide  for  the  plaintiff  another  remedy  than 
that  afforded  by  the  writ,  for  the  collection  of  his  debt.  He  must 
take  the  property  into  the  custody  of  the  law.  Any  agreement  to 
induce  him  to  omit  the  performance  of  his  duty  is  void,  upon 
considerations  of  public  policy.  Thus,  where  an  officer,  having  a 
writ  of  attaclunent  iu  bis  hands,  was  induced  to  forbear  levying 
it,  by  the  defendant's  executing  a  bond  in  favor  of  die  plaintiff, 
with  security,  conditioned  to  save  the  officer  harmless  by  reason 
of  his  not  proceeding  to  attach  property,  and  to  pay  whatever 
judgment  might  be  rendered  against  the  defendant ;  and  the  plain- 
tiff afterwards  recovered  judgment  iu  the  attachment  suit,  and,  fail- 
ing to  make  the  money  therein,  sued  upon  the  bond  ;  it  was  held, 
that  no  action  could  be  maintained  on  it,  and  that  it  was  not  such 
a  secTirity  as  the  plaintiff,  by  adopting,  could  render  valid.^ 

§  189.  To  ascertain  who  is  the  actual  owner  of  personal  prop- 
erty, notwithstanding  the  indication  arising  from  acts  of  owner- 
ship, is  often  attended  witli  difficulty ;  and  an  officer  ought  not  to 
be  holden  to  proceed  to  make  an  attachment,  without  an  indem- 
nity, where  there  is  great  danger  of  his  committing  a  trespass  in  so 
doing ;  and  where  he  has  good  reason  to  doubt  whether  goods  are 
the  property  of  ttfQ  defendant,  he  may  insist  on  the  plaintiff's 
showing  thorn  to  him,  and  also  on  being  indemnified.^ 

§  189  a.  When  an  officer  takes  a  writ,  with  directions  to  serve 
it  in  a  particular  manner,  without  requiring  of  the  plaintiff  au  in- 
demnity, he  is  hound  to  serve  it,  if  he  can,  according  to  the  in- 
strnctions;  and  it  is  not  a  sufficient  excuse  for  him  tliat  he  subse- 
quently obtained  information  which  led  him  to  suppose  that  a 

>  Conrtnej  ■>.  Carr,  6  Iowa,  338. 

*  Cole  D.  P«rker,  7  Iowa,  167 ;  Denaon  v.  Sledge,  S  Deverens,  136.     ■ 

■  Bond  f.  Word,  7  Ma».  123;  Sibley  r.  Broim,  ISMune,  1S5;  RanIeK  r.  Blodgett, 

17  New  Hamp.  298;  Smith  c.  Cicotie,  II  Michigui,  383 ;  ClumbGrtuii  v.  B«Uer,  IB 

New  York,  US;  Shhrer  d.  Harbaugh,  37  Fenn.  Slale^  SS9.  . 
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Beirice  in  the  manner  directed  would  be  iuefiectual  for  the  inter- 
ests of  the  plaintiff,  and  even  expose  himself  to  an  action,  if  his 
supposition  vas  erroneous,  and  a  Berrice  in  the  manner  directed 
Tould,  in  fact,  have  been  legal  and  effectual.  He  is  liable  unless 
he  can  show  that  he  could  not  lawfully  hare  obeyed  the  direc- 

tJOQS.^ 

§  190.  The  officer  is  bound  to  attach  sufficient  property,  if  it 
can  bo  found,  to  secure  the  amount  of  the  plaintiff's  cladut,  as 
stated  in  the  writ,  and  failing  in  this  he  will  be  liable  for  any  defi- 
ciency.^ Where,  therefore,  an  officer  levied  three  attachments 
successively  on  a  defendant's  personal  property,  and,  baring 
received  a  fourth  writ,  levied  it  on  his  real  estate,  the  proceeds  of 
which  were  absorbed  iu  satisfying  that  writ,  and  it  was  afterwards 
asccrt^ned  that  the  personalty  on  which  the  preceding  three  writs 
were  levied  was  not  sufficient  to  satisfy  them ;  it  was  held,  that 
the  officer  was  liable  for  the  deficiency ;  that  he  might  have  levied 
all  the  writs  on  all  the  property ;  that  he  was  bound  at  his  peril, 
if  he  did  not  levy  on  all,  to  levy  on  enough  to  satisfy  the  demands ; 
and  that  he  was  not  excused  by  the  fact  that  an  appraisement  of 
the  personalty,  made  after  the  levy,  indicated  an  amount  sufficient 
for  that  purpose.'  If  in  such  case  an  officer  represent  to  the 
plaintiff  that  he  made  an  attachment,  when  in  point  of  fact  he  did 
not,  and  thereby  induce  the  plaintiff  to  rely  upon  it,  and  to  forego 
making  any  further  attachment,  when  he  might  have  done  so,  the 
officer  is  bound  by  his  representation,  and  when  sued  by  the  plain- 
tiff for  failing  to  attach  sufficient  property,  is  estopped  from  show- 
ing that  in  fact  he  made  no  legal  attachment.*  But  if,  by  a  mis- 
take of  tlie  plaintiff  in  making  out  the  writ,  the  amount  which  the 

>  Bmlett  V.  Blodgett,  IT  New  Hamp.  298. 

■  In  Fitzgerald  0.  Blake,  4S  Bu-bour,  913,  the  Sopreme  CoartofNowTorkaMd  the 
fbtlowiog  langiuee :  "  It  is  the  Aatj  of  the  sberiff  to  Mtach  bo  mnch  of  the  proper^ 
of  the  defendnnt  a»  will  be  anfflcicnc  to  salisfr  the  plaintiff's  demand,  with  coau  and 
expenses.  In  this  case  the  sheriff  hoa  leried  on  so  much  as  he  considered  aufflcienL 
The  extent  of  the  somro  wis  within  the  ezerdse  of  b  sonnd  discretion  by  the  aheriff. 
IT  his  levy  tru  excMaire,  the  defendant  niight  ccmpUin ;  and  if  insoffident,  the  plain- 
tiff. He  is  responsible  to  both  parties  for  the  exercise  of  a  sound  and  reasonable  discre- 
tion in  perfbnning  his  du^.  The  plaintiff  has  no  anthori^  to  dictnte  the  extent  of  the 
tery,  any  more  than  the  def^dant  has  to  limit  it.  The  plaintiff  can  point  out  proper^ 
to  the  aheriill  and  require  a  lerj  upon  so  mnch  as  will  be  soffldent,  bnt  Che  iheriff  nuit 
decide  for  himself,  upon  the  reaponsibilitj  which  attache*  to  hl(  office,  aa  to  the  extent 
and  inffidency  of  the  aeiiure," 

*  Ranaom  i.  Halcott,  IB  Barbonr,  56. 

'  .Howei  s.  Bpicer,  23  Tennont,  SOS. 
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eheriff  is  required  to  secure  is  less  than  the  debt  sued  oa,  and  the 
sheriff  recoire  from  the  defendant  a  sum  of  money  equal  to  the 
amount  named  in  the  writ  and  costs,  and  release  property  attached 
by  him,  vhich  was  of  sufficient  rahie  to  have  secured  the  whole 
debt ;  the  sherifF  will  not  be  held  responsible  for  the  diSbrence 
between  the  amount  paid  him  and  that  of  the  judgment  recorered 
by  the  attachment  plaintiff;  for  he  was  misled  by  the  mistake  of 
the  plaintiff  himself.^ 

§  191.  It  is  the  duty  of  the  officer  to  execute  the  writ  as  soon 
as  he  reasonably  can  after  it  comes  into  bis  hands ;  for  if  by  his 
unnecessary  delay  in  seizing  property  or  summoning  garnishees 
the  plaintiff  loses  his  debt,  the  officer  will  be  liable ;  and  his  liar 
bility  will  not  be  avoided  by  his  showing  that  he  was  not  specially 
required  to  serve  the  writ  immediately,  or  that  it  was  in  fact 
served  witlun  the  time  authorized  by  its  terms.^  And  after  the 
attachment  is  begun,  it  should  be  continued  with  as  little  interrup- 
tion as  possible.  Delay  or  interruption  in  the  discharge  of  this 
duty  may  inTolre  the  officer  in  serious  consequences.  No  general 
rule  gOYcrning  such  cases  can  well  be  laid  down ;  but  each  case 
must  depend  very  much  on  its  particular  circumstances.  As  a 
proposition  generally  applicable,  however,  it  may  be  said  that  the 
officer  should  take  care  that  his  levy  be  a  continuous  and  single 
act,  as  contradistinguished  from  a  number  of  distinct  acts,  per- 
formed at  different  times,  and  not  in  reasonable  and  necessary 
connection. 

§  191  a.  While  the  law  holds  an  officer  to  a  strict  performance 
of  his  duty  in  the  execution  of  process  placed  in  his  hands,  and 
tolerates  no  wanton  disregard  of  that  duty,  nor  sanctions  any  neg- 
ligence, yet  it  requires  no  impossibilities,  nor  does  it  impose 
TUtconscionable  exactions.  When  an  attachment  comes  to  his 
hands,  he  must  execute  it  with  all  reasonable  celerity ;  but  he  is 
not  held  to  the  duty  of  starting,  on  the  instant  after  receiving  it, 
to  execute  it,  without  regard  to  other  business  demanding  his 
attention,  unless  some  special  reasons  for  urgency  exist,  and  are 
made  known  to  him.  Reasonable  diligence  is  all  tliat  is  required 
of  him  in  such  a  case ;  and  what  is  reasoiialile  diligence  depends 
upon  the  particular  facts  of  the  case.  If,  for  example,  an  officer 
>  P«ge  p.  B«lt,  17  Missonri,  26S.  *  Kennedy  v.  Brent,  6  Cranch,  187. 
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receives  no  Bpecial  instnictioa  to  execute  a  vrit  at  once,  and  there 
is  no  apparent  necessity  for  its  immediate  execution,  it  would  not 
be  contended  that  he  was  under  tJie  same  obligation  to  execute  it 
instantaneously  as  if  he  were  so  instructed,  or  there  were  apparent 
circumstances  of  urgency.  But  in  the  case  of  an  attachment  sued 
out  on  tlie  gro\ind  of  the  defendant's  fraud,  or  his  being  in  tJie 
act  of  leaving  the  State,  or  removing  his  property,  tlic  very  fact 
of  the  issue  of  the  writ  on  such  ground,  would  seem  to  indicate 
to  the  ofHeer  the  necessity  for  immediate  action.  These  views 
were  applied,  in  California,  to  a  case  where  a  writ  vras  placed  in 
the  hands  of  a  sheri£F  between  nine  and  ten  o'clock  on  a  Sunday 
night,  and  another  writ  was  delivered  to  a  deputy  of  his,  at  fifteen 
minutes  after  twelve  o'clock,  and  was  executed  by  the  deputy  at 
one  o'clock  on  Monday  morning ;  of  which  second  writ  the  sheriff 
had  no  knowledge  until  after  it  was  executed ;  and  the  service  by 
the  deputy  held  the  property  in  favor  of  the  second  attachment. 
The  plaintifr  in  the  first  attachment  sued  the  sheriS*  for  not  levy- 
ing it  in  due  time ;  but  it  was  held,  that  the  attachment  was  not 
legally  in  his  hands  until  tlie  expiration  of  Sunday,  and  that  his 
delay  in  executing  it,  for  one  hour  after  midnight,  did  not  entitle 
the  plaintiff  to  recover.^ 

§  191  i.  It  not  Qufrequently  happens  that  no  property  is  found 
whereon  to  levy  an  attachment,  and  the  action  proceeds  to  judg- 
ment under  the  sununous.  In  such  case  the  rendition  of  the 
judgment  Eupersedes  the  attachment,  taid  thereafler  no  action  can 
be  taken  imder  it.' 

§  192.  Where  a  variety  of  articles  are  attached,  and  it  requires 
considerable  time  to  complete  the  service  of  the  process,  if  the 
officer,  after  be  has  begun  it,  continues  in  it  with  no  unnecessary 
delay,  until  he  has  secured  all  the  goods,  the  taking  is  to  be 
treated  as  one  act.  But  wliere  an  officer  took  and  removed  sun- 
dry finished  carriages,  to  an  amount  which  he  deemed  sufficient 
to  secure  the  demand  in  the  writ,  and,  on  the  day  following,  hav- 
ing changed  his  mind  in  regard  to  some  of  the  proper.ty,  he  deter- 
mined not  to  take  away  a  part  of  the  Snished  carriages  he  had 
attached,  but,  in  lieu  thereof,  to  make  another  attachment  of  un> 


[1231 

D.qit.zeaOvGoOt^lc 


§  193  EXECDTIOH  ASD  BETOBN  OF  ATTACHMENT.        [CHAF.  VH. 

finished  work,  which  he  did,  and  then  removed  the  unfinished 
work,  with  part  of  that  first  attached ;  it  was  held,  that  the  attach- 
ment might  properly  be  considered  as  consisting  of  two  distinct 
aots.^ 

§  193.  An  attachment  effected  by  unlawful  or  fraudulent  means 
is  illegal  and  void.  Such,  for  example,  is  the  case  of  entering  a 
dwelling-house  gainst  the  owner's  will,  and  attaching  hia  property 
there ;  to  which  more  particular  reference  will  presently  be  made.' 
Such,  too,  is  the  case  of  a  plaintiff  fraudulently  obtaining  posses- 
sion,  iu  one  State,  of  the  property  of  his  debtor,  and  removing  it 
clandestinely  into  another  State,  and  there  attaching  it.*  So,  like- 
wise, where  the  plaintiff  decoyed  a  slave  [h)m  one  State  into  an- 
other, for  the  purpose  of  attaching  him  for  the  .debt  of  his  owner.* 
And  so,  where  the  officer  watched  the  defendant  at  work  in  his 
field,  where  he  might  have  served  the  writ  upon  him,  but  did  not 
do  so,  and  waited  till  the  plaintiff's  agent  enticed  the  defendant 
out  of  the  State,  and  then  attached  the  defendant's  real  estate, 
**  for  want  of  his  body,  goods,  and  chattels."  '  So,  where  a  suit 
by  attachment  was  brought  in  the  United  States  Circuit  Court 
for  Louisiana,  against  one  alleged  to  be  a  citizen  of  that  State,  and 
property  was  levied  on  in  the  interior  of  the  State  and  brought 
to  New  Orleans  ;  and  the  plaintiff  then  disouseed  that  suit,  and 
brought  another  in  the  State  court,  on  the  ground  that  the  de- 
fendant was  a  non-resident  of  that  State,  and  levied  the  attach- 
ment on  the  same  property ;  the  court  set  aside  the  attachment, 
on  the  ground  that  a  levy  brought  about  by  such  means  could  not 
be  sustained.'  So,  where  a  sheriff,  in  a  county  where  he  was  not 
an  officer,  took  property,  under  pretence  of  baring  a  writ,  and  car^ 
ried  it  to  another  county,  in  order  to  bring  it  within  ihe  reach  of 
legal  process.''  And  so  where,  on  the  suggestion  of  the  counsel  for 
the  attachment  plaintiff,  a  trunk  was  produced  and  opened,  under 
cover  and  pretence  of  a  criminal  ezamina^on  then  progressing, 
but  really  for  the  purpose  of  levying  an  attachment  upon  money 

1  BUhop  >.  WMiwr,  19  Conn.  460. 

*  Post,  ( aoo. 

■  Poirali  V.  McEee,  4  Lonfiiant  AnDaal,  108 ;  Paradise  v.  Fanaen  and  HerchsnU' 
Bank,fi  Ibtd.  710;  Wingate  d.  Wheat,  6  Ibid.  SSS ;  Ujen  d.  Mjen, 8  Ibid.  SSS. 
<  TinunoDs  d.  Qairiaon,  4  Homphreja,  14B. 

*  Nason  e.  Eaten,  i  Rhode  Island,  33T ;  Metcalf  s.  Clark,  41  Barbour,  4S. 

*  Gilbert  n.  Uollinger,  14  Loaiaiana  Annnal,  441. 
'  Pomroy  d.  Pormlee,  9  Iowa,  140. 
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contained  in  it.'  While,  however,  the  law  will  annul  every  attach- 
ment obtained  by  unlawful  or  fraudulent  means,  an  officer  will  not 
be  subjected  to  damages  therefor,  unless  he  acted  with  a  purpose 
to  effect  the  attachment  by  such  means.  A  mere  illegal  possession 
followed  by  a  seizure  will  not  bo  sufficient.  Therefore,  where  an 
officer  made  an  attachment  that  was  illegal,  and  abandoned  it,  and 
made  a  second  seizure,  the  latter  was  sustained,  because  it  did  not 
appear  tliat  the  first  was  made  with  the  purpose  of  holding  thft 
property,  in  order  to  effect  the  second  levy.' 

§  194.  In  executing  the  writ,  the  officer  should  act  in  conformity 
to  the  law  under  which  he  proceeds ;  for,  if  the  service  be  illegal, 
no  lien  is  created  ou  the  property."  He  must  also  perform  his 
duty  in  such  a  manner  as  t«  do  no  wrong  to  ihe  defendant.  On 
such  occasions  he  must  be  allowed  the  exercise  of  some  discretion, 
and  is  not  to  be  made  liable  for  every  trivial  mistake  of  Judgment 
he  may  make  in  doubtful  cases.  But  the  diecretion  allowed  him 
must  be  a  sound  discretion,  exercised  wiUi  perfect  good  faith,  and 
with  an  intent  to  subserve  the  interests  of  botli  the  debtor  and  the 
creditor.^  For,  when  an  officer  wholly  departs  from  the  courso 
pointed  out  to  him  by  the  law,  he  may  be  considered  as  intending 
from  the  be^nning  to  do  so,  and  as  making  use  of  the  proccBs  for 
a  mere  pretence  and  covdr;  and,  therefore,  he  is  liable  in  the  same 
manner,  and  for  tlie  same  damages,  as  he  would  have  been,  if  he 
had  done  the  same  acts  without  the  legal  warrant  he  abused ;  he 
will  be  considered  a  trespasser  ab  initio.  In  other  words,  he  who 
at  first  acts  with  propriety  under  an  authority  or  license  given  by 
law,  and  afterwords  abuses  it,  shall  be  considered  a  trespasser  fi^om  . 
the  beginni|ig.^  The  reason  of  this  rule  is,  that  it  would  be  con- 
trary to  sound  public  policy,  to  permit  a  man  to  justify  himself  at 

'  Foniro/  K.  Parmlae,  9  lom,  140. 

*  Oils  B,  Derena,  11  Coahiiig,  ftS. 

■  Qerdner  d.  HusC,  3  Ricbardaon,  601. 

*  Barrett'u.  White,  S  New  Hanip.  910.  In  Taflor  v.  Jonea,  43  New  Hamp.  as, 
the  court  Mid:  "Such  «n  error  or  mlsCake  as  a  peraoa  of  ordiaary  car«  and  com* 
noQ  iDUUigenM  might  Gommit,  will  not  amount  to  an  abuse;  but  there  mnat  be  a 
cornpletc  departnrc  from  the  line  of  dut<r,  or  luch  bd  ioipniper  and  illegal  exercise  of 
th6  aathori^  to  the  prejodice  of  another,  —  tuch  an  actiTe  and  wilfiH  wrong  pcrpo. 
tnited,  —  as  will  warrant  the  concliuion  that  ita  perpetrator  intended  thim  the  first  to 
do  wrong,  and  to  use  bii  legal  anlhority  aa  a  cover  for  hia  illegal  conduct.  Where  the 
acts  proved  warrant  no  anch  cooclusioD,  the  penon  charged  with  them  is  not  a  tre» 

*  Barrett  r.  Whli^  8  New  Hamp.  aio. 
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fill  under  a  Uceose  or  authority,  allowed  him  bj  lav,  after  he  has 
abused  the  license  or  authority,  aad  used  it  for  improper  purposes. 
The  presumption  of  law  is,  that  ho  who  thus  abuses  such  an  au- 
thority, assumed  the  exercise  of  it,  in  the  first  place,  for  the  pur- 
pose of  abusing  it.  The  abuse  is,  therefore,  very  justly  held  to  be 
a  forfeiture  of  all  the  protection  which  the  law  would  otherwise 
g^ve.  Tlierefore,  where  an  officer  attached  certain  hay  and  grain 
in  a  bam,  and,  without  any  necessity,  removed  the  same  &om  the 
barn  at  an  unfit  and  unreasonable  time,  when  it  must  inevitably 
be  exposed  to  great  and  unnecessary  waste  and  destruction,  it  was 
held,  on  the  principles  above  stated,  to  be  such  an  abuse  as  to 
render  the  officer  a  trespasser  oi  initio? 

§  194  a.  The  term  trespagser  06  initio  is  of  frequent  occurrence 
in  connection  with  the  acts  of  officers  executing  attachments,  and 
it  is  not  without  use  to  note  the  signification  of  tlie  term  in  this 
connection.  An  officer  executing  lawful  process  in  a  lawful  man- 
ner, can  never  be  a  trespasser.  But  if  he  act  under  uiilawfol 
process,  or  execute  lawful  process  in  an  unlawful  manner,  he  is  so. 
And  whenever  he  does  siicli  acts  as  authorize  liis  being  considered 
in  law  a  trespasser  ab  initio,  all  acts  done  by  him  in  the  particular 
case  are  unlawful,  and  he  may  be  held  responsible  therefor, 
just  as  if  he  had  been  devoid  of  any  authority,  seeming  or  real. 
If  he  has  attached  property,  he  cannot  hold  it,  if  the  defendant 
chooses  to  reclaim  it ;  or,  if  he  hold  it,  is  liable  to  the  defendant 
for  its  volue.^  But  if  the  defendant  receive  back  the  property,  or 
it  was  legally  disposed  of  for  his  benefit,  such  fact  would,  in  an 
.  action  by  him  against  the  officer  for  the  trespass,  go  in  mitigation 
of  damages.' 

§  195.  The  officer  should  be  carefUl  not  to  levy  the  writ  on  any 
property  not  liable  to  attachment ;  for  if  he  do,  he  will  be  consid- 
ered a  trespasser.*  But  if,  in  seizing  an  article, —  as,  for  instance, 
a  trunk,  —  he  is  under  a  necessity  of  taking  into  his  possession 
with  it  articles  exempt  from  attachment,  and  he  intermeddles 

1  Barren  v.  White,  3  New  Hamp.  aiO ;  Peeler  b.  Stebbioa,  S8  Vermoot,  «4*, 

*  Collin*  D.  PerkiDi,  31  Vermont,  624. 

*  Yale  v.  Saunden,  16  Vermont,  343 ;  Stewart  e.  Martin,  Ibid.  397. 

*  Fofls  I),  Stewart,  14  Maine,  312;  Bean  v.  Hnbbard,  4  Cn»liing,  BS;  RichardB  v. 
Da^^tt,4MaB<.  iU;  Gibson  v.  Jennej,  IS  Ibid.  SOft;  Howard c.  WUIams,  2  Pick.  BO i 
hyni  V.  Picket,  7  HinnewKa,  184. 
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with  them  to  no  greater  extent  than  to  remove  them  from  the  . 
tmnk,  and  deliver  them  to  the  owner,  or,  upon  the  owner's  declin- 
ing to  receive  them  when  offered,  then  to  keep  them  safely  until  ^ 
called  for,  he  commits  no  wrong.^  And  if  the  defendant  assent 
to  the  attachment  at  the  time,  it  will  be  valid ;  and  a  subsequent 
assent  will  make  it  good  a&  initio.'  If  the  property  is  a  part  of  a 
larger  quantity  than  the  law  exempts,  the  defendant  must  set  apart 
such  portion  as  is  exempted,  and  claim  it  as  such,  or  he  will  he 
held  to  l^avo  consented  to  its  being  attached.' 

§  196.  If  an  officer  attach  personalty  not  the  property  of  the 
defendant,  he  is,  of  course,  a  trespasser  on  the  rights  of  the  owner, 
who  may  maintain  either  trover,  trespass,  or  replevin  against  him. 
Such  an  attachment  is  a  tortious  act,  which  is  itself  a  conversion, 
and  if  trover  be  brought,  no  demand  on  the  officer  need  be  proved.* 
And  if  he  acts  by  the  direction  of  the  plaintiff,  the  latter  is  re- 
garded as  equally  guilty  and  equally  liable  for  the  trespass ; '  but 
not  if  he  take  u<f  part  in  the  levy,*  unless  he  afterward  ratify  it; 
and  he  will  be  held  to  have  ratified  it,  when  he  defends  ^;ainst  a 
claim  of  property  Hied  by  the  owner  in  tlie  attachment  suit.''  And 
ag^nst  eitlier  officer  or  plaintiff,  where  both  engage  in  the  act, 
suit  may  be  brought  at  once,  without  any  demand  or  notice,^  and 
without  the  owner  being  under  obligation  to  take  any  steps  in  the 
suit  in  which  the  seizure  is  made ;  ^  but  if  he  take  such  steps,  and 
claim  the  property  in  the  attachment  cause,  and  recover  judgment 
for  its  restitution,  his  right  to  recover  damages  for  the  illegal 
taking  and  detention  will  not  be  thereby  impaired.^"  If,  however, 
after  thus  claiming  the  property^  he  agree  with  the  other  parties 
to  the  suit,  that  tlie  officer  may  sell  it,  and  hold  the  proceeds  sub- 
ject to  the  final  decision  of  the  controversy,  it  is  considered,  in 
Louisiana,  to  amount  to  a  waiver  of  bis  claim  against, the  officer 
for  damages.^' 

1  Towni  V.  Pratt,  33  New  Hamp.  349. 

■  Eewea  v.  Farkmiin,  SO  Pick.  30. 

*  Kaah  V.  Famngion,  4  Allen,  157 ;  CUpp  P.  Tbonuu,  5  Ibid.  IBS. 

*  WoodbDTf  e.  Lone,  ^  P'ck,  S43;  Ford  v.  Djer,  £6  Misnuippi,  143;  Meada  v. 
Smith,  IS  Conn.  346;  Cnl dwell  v.  Arnold,  B  Uinoewta,  MS. 

'  Marsh  v.  Backus,  16  BarboiiT,  4B3. 

*  Butler  V.  BoHcn,  6  Blackford,  160 
1  Pcnin  D.  ClaHln,  11  Miuonri,  13. 

■  TuAs  e.  McCUntock,  as  Maine,  434. 

*  ShulF  r.  Morgan,  9  Martin,  S33. 

">  Irieber  v.  Blacher,  10  Miuyland,  14.    U  Jodwn  v.  Lewii,  7  Loniaiana  Annnal,  ii. 
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§  197.  The  necessity  for  the  officer's  making  due  inquiry  con- 
cerning the  property  he  attaches  is  so  highly  regarded,  that  he 
will  be  treated  as  a  trespasser  for  seizing  property  not  belonging 
to  the  defendant,  even  though  the  ovner  give  him  no  special  no- 
tice that  the  property  is  his,  and  make  no  demand  for  it.^  And. 
the  remedy  of  the  owner  against  the  officer  is  not  impaired  by  the 
owner  becoming  the  receipter  to  the  officer  for  the  property ;  for 
in  such  case  the  owner  is  bound  by  the  terms  of  the  receipt  to 
retain  the  property  and  have  it  ready  for  delivery  on  demand ; 
and  in  an  action  on  the  receipt  would  be  estopped  from  setting  up 
property  in  himself.' 

§  198.  Wliat  will  amount  to  an  attachment,  for  which  trespass 
may  be  maintained,  may  admit  of  question.  In  Pennsylvania  it 
was  held,  tliat  the  return  by  an  officer  that  he  had  attached  goods, 
which  appear  not  to  have  been  tho  defendant's,  subjects  the  officer 
to  an  action  of  trespass,  where  the  property  was  bound  by  the 
levy,  and  was  in  the  officer's  power,  though  there  was  no  manual 
handling  or  taking  them  into  possession.*  Tho  same  doctrine  has 
been  recognized  in  Uassachusetts,*  and  New  Hampshire.'^  But 
where  an  officer  had  a  writ,  and  found  the  defendant  in  possession 
of  property,  and  informed  Iiim  that  he  was  directed  to  make  an 
attachment ;  and  the  defendant  informed  the  officer  that  the  prop- 
erty was  not  his ;  and  the  officer  did  not  take  it  or  interfere  with 
it ;  and  the  defendant  obtained  a  receipter  for  it ;  and  it  did  not 
appear  that  any  return  of  an  attachment  was  made ;  it  was  held, 
not  to  amount  to  a  conversion  by  the  officer.* 

§  199.  Tlie  doctrines  of  the  common  law  in  relation  to  axnfyn 
aion  of  goods,  liave  been  partially  brought  into  view  and  applied, 
in  connection  with  the  execution  of  attachments.  What  will  con- 
stitute a  confusion  of  goods,  has  been  tlie  subject  of  much  discus- 
sion. Intermixture  is  not  necessarily  a  convertible  term  with 
confusion ;  for  there  may  be  intermixture  witliout  confusion, 
though  there  can  be  no  confusion  without  intermixture.    Oonfu- 

>  Stickner  v.  Dsvii,  IS  Pick.  19. 

■  Robinson  V.  Mansfidil,  13  Pick.  139 ;  3ohu»  v.  Chntcb,  13  IMd.  G57. 

•  Paxwn  n.  Stcckal,  2  Penn.  Slate,  93. 

*  Oibbs  B.  Chnie,  10  Mass.  138 ;  Miller  v.  Baker,  1  Metc«lf,  37. 

•  Mom  e.  Hurd,  IT  New  Hamp.  246. 

*  Band  v.  Sargent,  33  Mune,  336. 
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Bion  takes  place  when  there  has  been  such  an  intermixture  of  sim- 
ilar  articlca  owned  by  different  persons,  as  that  tlie  property  of 
each  can  no  longer  be  distinguished.'  ConfuBion  may  be  predi-' 
oated  of  such  things  as  money,  com,  or  hay,  which  have  nothing 
in  tlieir  appearance  by  which  one  quantity  may  be  distinguished 
from  another.  And  so  it  has  been  held,  in  the  case  of  logs,  of  the 
same  description  of  wood  and  similarly  cut.'  But  where  tlie  arti- 
cles are  readily  distinguishable  from  each  other,  there  is  no  confu- 
sion; as  in  the  case  of  cattle,^  or  of  crockery  ware  and  china 
placed  on  the  same  shelf.* 

When  an  officer  proceeds  to  execute  an  attachment,  he  is  au- 
thorized to  seize  any  personalty  found  in  the  defendant's  posses- 
sion, if  he  have  no  reason  to  suppose  it  to  be  the  property  of  an- 
otlier.  If  it  happen  that  the  goods  of  a  stranger  are  intermixed 
with  those  of  the  defendant,  even  without  tlie  owner's  knowledge, 
the  owner  can  maintain  no  action  against  the  officer  for  taking 
them,  until  he  have  notified  tlie  officer,  and  demanded  and  identi- 
fied his  goods,  and  tlie  officer  shall  have  delayed  or  refused  to 
deliver  tliem.'  In  such  case  the  officer  cannot  be  treated  as  a 
trespasser  Atr  taking  the  goods ;  hut  if  he  sell  the  whole,  after  no- 
tice of  the  owner's  claim,  it  will  be  a  conversion,  for  which  trover 
may  be  maintained." 

If  a  party  wilfully  intermingle  his  goods  with  those  of  another, 
80  that  they  cannot  be  distinguished,  the  otlier  party  is,  by  the 
priuciples  of  the  common  law,  entitled  to  the  entire  property, 

>  Be««eltia«  f.  Stockwell,  80  Msine,  237 ;  Tufts  v.  McClintock,  38  Bid.  424,  In 
Bobiiuon  v.  Holt,  39  New  Hamp.  597,  the  coon  slid :  "  The  doctriae  of  the  confuBJon 
of  goods  has  been  often  discussed,  and  maj  be  considered  bb  clearly  and  distincClj  set- 
tled. If  the  goods  of  several  inlerming1«d  can  be  easily  diatinjruished  and  separated, 
no  change  of  property  takes  place,  and  each  party  may  lay  claim  to  his  own.  If  the 
goods  are  of  the  same  nature  and  vnlnc,  although  not  capable  of  an  actual  separation 
by  identifyinj;  each  particular,  if  the  portion  of  each  owner  ia  known,  and  a  division 
CMt  be  made  of  equal  proportionate  Talne,  as  in  the  cose  of  a  mixture  of  com,  coffee, 
tea,  wine,  or  other  article  of  the  same  kind  and  quality,  then  each  may  claim  his  ali- 
quot pnrt ;  but  if  the  mixture  is  undiatinguishable,  because  a  new  ingredient  is  formed, 
not  capable  of  n  joBt  appreciation  and  divisioD  according  to  the  original  rights  of  each, 
or  if  the  articles  mixed  are  of  diflerent  values  or  quantities,  and  the  original  values  or 
quantities  cannot  be  determined,  the  party  who  occasions,  or  through  whose  fault  or 
u^ect  occurs  the  wrongAil  mixture,  must  bear  the  whole  loss." 

*  Loomis  D.  Green,  7  Maine,  386 ;  Hcsseltine  v.  Stockwell,  30  Ibid.  S3T. 
■  Holbrook  K.  Hyde,  1  Vermont,  28B. 

*  Treat  v.  Barber,  7  Conn.  S74. 

*  Tufts  E.  McClintock,  28  Maine,  434  j  Wilson  t>.  Lane,  33  New  Ramp.  466. 

*  Lewis  u.  Whittemore,  G  TSca  Hamp.  964 ;  Albee  v.  Webster,  16  Ibid.  363 ;  Shnm- 
way  v.  Rutter,  8  Fkk.  443. 

S  [129] 


^aovGoQt^lc 


§  199       EXECUTION  Am)  RETUEN  OF  ATTACHMEHT.   [CHAP.  VH. 

without  liability  to  account  for  any  part  of  it.^  In  that  case,  an 
officer  cannot  attach  any  of  the  goods  for  a  debt  of  hinx  who 
'caused  the  intermixture  ;^  but  may  attach  the  whole  for  the  debt 
of  the  innocent  party ;  and  if  the  former  would  reclaim  liis  prop- 
erty by  law,  the  burden  of  proof  is  on  himself,  to  distinguish  his 
goods  from  those  of  the  defendant.^  If  he  know  of  the  attach- 
ment, and  fiul  to  notify  the  officer  of  bis  claim,  he  cannot  subject 
the  officer  to  any  accountability  for  the  seisure.* 

If  an  officer  be  notified,  or  have  reason  to  belieTe,  that  goods  of 
a  stranger  are  intermingled  with  those  of  a  defendant,  it  is  his 
duty  to  make  proper  iuquiry,  with  a  view  to  avoid  seizuig  prop- 
erty which  is  not  the  defendant's.  He  may  require  the  claimant 
to  point  out  his  property,  and  if,  being  able  to  do  so,  he  refuse,  the 
officer  may  seize  the  whole,  without  liability  to  be  proceeded 
against  for  a  tort."  When,  however,  an  officer  having  an  attach- 
ment against  A.,  undertakes  to  levy  it  on  property  in  the  bands  of 
B.,  upon  the  assumption  tliat  B.'s  title  is  fraudulent,  and  tliat  the 
property  is  really  A.'b  ;  and  the  goods  he  seeks  to  reach  are  inter- 
mingled with  others  of  a  similar  kind,  which,  without  dispute,  be- 
long to  B, ;  he  cannot  demand  of  B.  to  select  what  is  uudisput- 
edly  his ;  and  a  refusal  by  B.  to  luake  such  selection,  will  not 
justify  an  attachment  of  the  whole ;  unless  B.  made  the  intermix- 
ture fraudulently,  and  with  the  intention  of  frustrating  the  attach- 
ment.' 

To  justify  an  attachment  of  the  goods  of  a  stranger,  on  the 

I  Sfder  V.  Hathaway,  i  Pick.  S98 ;  Willard  v.  Rice,  1 1  Metcalf,  493 ;  2  Ecnt'a  Com. 
SM;  Stor;  on  Bailment,  S  40;  Beach  v.  Schmnltz,  20  Illinois,  185;  SolniwiD  v.  Bolt, 
39  New  Uanip.  9ST  ;  Tajtor  v.  Jonea,  43  Ibid.  29.  la  Smith  v.  Saaborn,  6  Graj,  134, 
the  court  said  :  "  A  change  of  ownership  docs  not  neccasarily  ensne  Irom  the  mere  in- 
tennixture  of  property  belonging  to  different  individnals.  Their  rights  as  owners  may 
remain  unaffected  al^r  it  haa  taicen  place.  Each  one  of  them  Is  alill  at  Itbertj  to  re- 
claim what  had  before  belonged  to  him,  if  it  can  be  dis^nguiahed  and  eeparaicd  fhm 
the  real ;  or  may  ineist  on  receiving  hia  just  proportion  of  the  whole,  when  the  aereral 
pareela  of  which  it  conaiata,  thongb  they  have  become  indistjngniahnble,  are  of  sobstan- 
tially  the  same  quality  and  valas.  It  ia  only  in  those  cases  where  the  intcrmixtare  haa 
been  caused  by  the  wilful  or  nnlawfid  act  of  one  of  the  proprietors,  and  the  aeveral 
parccla  have  thereby  become  ao  combined  or  mingled  ti^etber  that  they  can  no  long;cr 
be  identifled,  that  bia  interest  in  them  is  lost" 

^  Beach  v.  Schmolti,  SO  Illinois,  185. 

>  Loomia  (T.  Green,  7  Maine,  386;  Wilson  v.  Lane,  33  NewHamp.  4S6;  Robinson  v. 
Bolt,  39  Ibid.  SS7. 

'  Bond  V.  Ward,  7  Maas.  123 ;  I*wii  r.  Whittemore,  5  New  Hamp.  364 ;  Wilson  v. 
I^ne,  33  Ibid.  466. 

*  Sawyer  v.  Merrill,  fl  Pick.  «7B ;  Albee  n.  Webater,  IS  New  Bamp.  362. 

•  Treat  v.  Barber,  7  Conn.  374. 
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ground  of  intennizture,  it  is  incumbent  od  the  officer  to  show  that 
the  goods  vera  of  such  cliaracter,  or,  at  least,  that  there  was  such 
an  iutermixture,  that  thej^  could  not,  upon  due  ini^uiry,  be  distin- 
guished from  those  of  the  defendant.^ 

The  necessity  for  inquiry  in  such  cases  is,  with  great  propriety, 
Tory  strongly  insisted  on  by  the  courts,  particularly  in  cases  where 
the  officer  has  a  reasonable  ground  to  induce  a  belief,  that,  in  exe- 
cuting the  writ,  he  may  seize  the  property  of  a  stranger,  who  is 
not  present  to  assert  his  rights,  and  does  not  know  of  the  seizure. 
Therefore,  where  an  officer,  under  such  circumstances,  made  no 
inquiry  at  all,  and  there  was  strong  internal  evidence,  in  the  man- 
ner of  hia  advertising  the  property  for  sale,  that  he  must  have 
been  apprised  that  there  was  a  defect  in  the  defendant's  title ;  it 
was  held,  that  the  owner  might  Tnaintjiin  trespass  against  him  for 
taking  the  property.' 

When  a  third  party  claims  that  his  goods  are  intermingled,  and 
have  been  attached,  with  those  of  the  defendant,  and  exhibits  to 
the  officer  a  bill  of  sale  of  articles,  and  Uiere  are  other  articles  of 
a  like  kind  attached,  so  as  that  those  of  the  claimant  are  undis- 
linguishable,  the  officer  will  be  justified  in  selecting  and  giving  up 
the  least  valuable  articles  corresponding  with  the  bill  of  sale.' 

§  200.  An  officer  having  an  attachmeat  may  enter  Uie  store  of 
a  third  person  where  goods  of  the  defendant  are,  for  the  purpoee 
of  executing  the  writ,  and  may  even  break  open  the  door,  if  re- 
fused admittance  on  request,  and  may  remain  there  long  enough 
to  seize,  secure,  and  inventory  the  goods ;  and  If  the  owner  of  the 
store  resist  or  oppose  him,  be  may  use  whatever  force  is  necessary 
to  enable  bim  to  perform  his  duty.*  In  every  such  case  a  demand 
for  admittance  must  precede  any  resort  io  force.  If  the  demand 
be  made  upon  the  person  having  the  key  of  the  building,  it  is  all 
that  is  necessary ;  and  the  officer  is  not  bound  to  inquire  how,  or 
in  what  way,  such  person  became  possessed  of  the  key.'  But  if, 
in  such  case,  the  officer  take  entire  possession  of  the  building,  eX- 

>  WaJcott  V.  Kath,  S  Foiler,  196 ;  WilKin  v.  Lane.  33  New  Hunp.  4SA. 

*  Biblef  s.  Brown,  IS  Maine,  ISS ;  Smith  v.  Sanborn,  6  Gm;,  134 ;  CarlUD  v.  Da- 
Tia,  B  Allen,  94]  GUnum  d.  Hill,  36  New  Uamp.  311. 

■  BhnmwBj  v.  Rntter,  8  Pick.  443. 

'  Fullerton  D.  Mack,  3  Aikeiu,  415;  Flatt  n.  Brown,  IS  Pick.  953;  Bnrtoa  c.  Wil- 
kinaoa,  18  Vennont,  IBS;  Mcaanar  e>.  Lewii,  10T«xa«,  331. 

*  Bnnon  n.  Wilkinson,  18  Venuon^  ISC. 
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eluding  the  owuer,  lie  may,  as  respects  the  owner,  be  regarded  aa 
a  trespasser  oft  initio.^  When,  however,  the  matter  of  forcing  an 
entrance  into  a  dwelling-liouse,  for  the  purpose  of  attaching  prop- 
erty  of  the  owner,  is  presented,  the  law  takes  different  ground, 
and  not  only  declares  such  forcing  au  unlawful  act,  but  tliat  the 
attachment  made  by  moans  of  it  is  unlawful  and  inTalid."  And 
Uiis  was  held  to  apply  to  the  case  of  a  pai'ty  living  in  a  tenement- 
house,  which  was  let  in  distinct  portions  tA  several  tenants,  who 
used  in  common  the  entry  and  etairway.  It  was  decided  that,  in 
Buch  case,  an  officer  who  has  entered  through  the  outer  door  into 
the  entry,  has  no  right  to  break  open  the  door  of  one  of  the  rooms 
of  a  tenant,  in  order  to  attach  tlie  property  of  ft  tliird  person 
therein.^  But  in  Vermont,  if  Uie  property  of  a  stranger  be  se- 
creted in  a  dwoUiug-house,  it  is  held,  that  the  officer  may  proceed 
as  in  the  case  of  a  store.* 

§  201,  In  a  case  which  came  up  In  Maine,  it  was  attempted  to 
establish  the  doctrine  that  an  officer  who  levies  an  attachment  on 
property  of  greater  amount  in  value  than  the  debt  to  be  secured, 
transcends  his  autliority,  and  becomes  a  trespasser  ab  initio,  and 
therefore  that  the  attachment  is  invalid.  But  the  court  Iield,  tliat 
it  did  not  necessarily  follow  that  the  officer  acted  oppressively  or 
illegally,  because  he  attached  more  property  than  was  necessary  to 
satisfy  the  attachment ;  that  if  he  acted  oppressively,  he  might  be 
liable  to  an  action  by  the  party  injured;  but  that  third  persons 
could  not  interpose  and  claim  to  set  aside  the  attaclunent  for  that 
cause.'' 

§  202.  An  officer  should  not  do  any  act,  at  the  time  of  making 
an  attachment,  which  could  be  construed  uito  an  abandonment  of 
the  attachment,  or  the  attachment  will  be  a  nullity.  Thus,  where 
an  officer  having  an  attachment,  got  into  a  wagon  in  which  the 
defendant  was  riding,  and  told  the  defendant  that  he  attached  the 
horse  harnessed  to  the  wagon,  and  then  rode  down  street  with  tlie 
defendant,  without  exercising  any  other  act  of  possession,  and  left 
the  horse  with  the  defendant,  upon  his  promising  to  get  a  receipter 

1  Fnllerton  v.  Mack,  2  Aikens,  41S ;  Newton  v.  Aduns,  i  Vermont,  437. 
»  Haley  v.  Nichols,  12  Pick.  270;  People  ti.  Hubbard,  24  Wendel),  389. 

*  8wKin  V.  Mizner,  B  Gra;,  1S3. 

*  Burton  D.  Wilkinwn,  18  Vermont,  1S6. 

*  Uerrill  V.  Curtis,  18  Maine,  272. 
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for  it ;  it  was  held,  that,  as  the  horse  had  not  been  under  the  offi- 
cer's control  for  a  moment,  or,  if  it  could  be  considered  that  be 
bad  bad  an  instantaneous  possession,  it  was  as  instantaneously 
abandoned,  there  was  uo  attachment.' 

§  203.  A  question  here  arises,  as  to  the  right  of  an  attaching 
officer  to  use  the  property  attached,  and  the  consequences  to  him 
of  sucb  use.  It  is  held  in  Vermont,  that  if  be  use  the  prop- 
erty—  as,  for  instance,  a  horse  —  sufficiently  to  pay  for  its  keep- 
ing, be  cannot  requb:e  pay  for  such  keeping;'  and  the  court  there 
seemed  to  regard  such  use  as  perhaps  admissible  to  that  extent ; 
but  as  an  unsafe  and  pernicious  proceeding,  not  to  he  counte- 
nanced.' Aside  from  this  question,  however,  there  can  be  no 
doubt  that  if  the  officer,  or  his  bailee,  use  the  property,  so  that  its 
Tolue  is  thereby  impaired,  he  becomes  by  such  use  a  trespasser  ai 
iaitio.*  But  the  doctrine  does  not  appear  to  have  been  extended 
to  any  case,  except  where  tliere  has  been  a  clear,  substantial  viola- 
tion of  the  owner's  rights,  and  of  sucb  a  character  as  to  show  a 
wanton  disregard  of  duty  on  the  part  of  the  officer,  or  his  bailee, 
either  where  the  property  has  been  injured,  or  has  been  used  by 
an  officer  for  his  own  benefit,  or  for  the  benefit  of  some  other  than 
the  attaclunent  debtor.  Therefore,  where  an  officer  attached  a 
horse,  wagon,  and  harness,  and  immediately  put  them  to  use  in 
removing  other  personal  property  of  the  debtor,  attached  by  him 
at  the  same  time,  and  it  appeared  tliat  they  were  not  thereby  in* 
jured,  it  was  held,  that  for  such  use  he  was  not  liable  as  a  tres- 
passer ab  initio.  And  where  it  appeared  tliat  the  officer  was  seen 
driving  the  horse  along  the  highway,  the  next  day  after  the  attach- 
ment, and  there  was  no  proof  of  &e  purpose  of  such  driving,  it 
was  considered  that  it  should  not  be  presumed  to  have  been  for 
an  unlawful  purpose.^ 

§  204.  The  officer  having  duly  levied  the  attachment,  his  next 
duty  is  to  make  return  of  it;  for  it  is  held  that,  though  he  may 
retain  the  property  till  the  return  day  of  the  writ,  without  making 

'  Franch  v.  StuUej,  SI  Uuoe,  SIS. 

*  Dean  v.  Baile;,  13  Vennont,  U3. 

*  Lamb  B.  Day,  8  Venoont,  407. 

*  Lamb  t>.  Day,  8  Vermoat,  407  i  Briggi  e.  OIcMon,  S9  Ibid.  TS ;  Collini  b.  Ferkini, 
SI  Ibid.  034. 

*  Ful  V.  Slann,  33  Vemion^  SSI. 
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his  return,  yet  Uiat  the  making  of  a  written  return  is  necessat7  to 
perfect  the  attachment,  and  iJf  it  bo  not  made  on  or  before  the 
return  day,  the  attachment  will  be  diBBolved.^  This  return  can  be 
made  only  by  the  officer  to  whom  the  writ  was  directed.  A  return 
made  by  another  officer  is  Toid.^  And  as  liis  return  is  in  general 
concIusiTe  ag^nst  him,  and  cannot  be  disproved  by  parol  evi- 
dence,* it  is  important,  not  only  to  all  parties  interested,  but  to 
himself,  that  it  should  be  made  with  great  care.  In  a  case  which 
came  up  in  Maine,  the  court  use  this  language :  "  Officers  ouglit 
to  know  what  they  attach,  and  to  be  holdeu  to  exactness  and  pre- 
cision in  making  their  returns.  Neither  the  debtor  nor  the  cred- 
itor would  be  safe  if  it  were  otherwise.  And  it  is  well  tliat  the 
law  should  be  so  promulgated  and  understood.  An  officer  in  such 
cases  is  intrusted  with  great  power.  He  may  seize  another  man's 
property,  without  the  presence  of  witnesses,  whether  it  be  goods 
in  a  store,  or  elsewhere ;  and  safety  only  lies  in  holding  him  to  a 
strict,  minute,  and  particular  account.  To  hold  that  he  may,  in- 
differently, make  return  of  his  doings  at  random,  and  afYerwarda 
be  permitted  to  show  that  what  he  actually  did  was  entirely  differ- 
ent, would  be  opening  a  door  to  infinite  laxity  and  fraud,  and  mis- 
chiefs incalculable."  The  court,  acting  on  these  views,  held, 
where  the  officer  had  returned  an  attachment-  of  175  yards  of 
broadcloth,  and  was  sued  for  not  having  the  cloth  forthcoming  on 
execution,  that  he  could  not  give  evidence  that  he  had  attached 
all  the  broadcloths  in  the  defendant's  possession ;  that  the  whole 
of  the  broadcloths  so  attached  amounted  to  no  more  tlian  thirty 
yards ;  and  that  by  mistake  he  over-estimated  the  number  of  yards 
in  the  lot.* 

§  205.  The  return  should  state  specifically  what  the  officer  has 

»  Wilder  ».  HoMen,  S4  Pick.  8 ;  Rdm  v.  Batterteld,  6  Cashing,  242 ;  Willianu  o. 
Babbitt,  14  Grej,  141 ;  Tomlinran  v.  Stiles,  4  Dutcher,  SOI ;  8.  c.  G  Ibid.  4S6.  In 
Alabama,  howcTer,  in  tKe  case  of  an  ancillaij  attachment  —  which  ia  an  attachment 
taken  out  in  a  anit  previonaly  ioBtitoled  b,T  sammons  —  it  was  held,  that  the  (ailuivof 
•  gheritr,  wiibont  tbe  connivanca  or  consent  of  the  plunliS',  to  return  such  an  Httach- 
mcnt  until  after  judgment,  did  not  aSect  the  plaintiff's  lien.  Reed  '.'■  Perkins,  14  Ala- 
bama, 131.  And  in  Sonlh  Carolina,  a  sheriff  who  had  neglected  to  make  his  return 
to  proper  time,  wiu  allowed  to  make  it  afterward  nunc  pro  tune.  Bancroft  v.  Sinclair, 
la  Richardson,  617. 

■  Olnej  V.  Shepherd,  8  Blacklbrd,  146. 

»  Paxtoo  V.  Sieckel.  a  Pcnn.  Stele,  93 ;  French  ».  Stanley,  SI  Maine,  512 ;  BayiMi 
n.  Small,  22  Ibid.  U ;  Denny  o.  Willard,  11  Pick.  519;  Brown  d.  Daris,  9  New  Hamp. 
7S ;  Clarke  v.  Garj,  11  Alabama,  9S ;  Cbodboume  v.  Sumner,  IS  New  Hamp.  139. 

*  Hajnesu.  Small,  XS  Maine,  H;  Clar^v.  G«i]r,  it  Alabama,  98 
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doae ;  and,  where  the  manner  of  doing  it  is  important,  it  should 
be  set  forth,  that  the  court  maj  judge  whether  the  requirements 
of  the  law  have  been  complied  with.  It  does  not  answer  for  the 
officer,  in  such  case,  to  return  that  he  attached ;  he  should  return 
his  doings,  and  leave  the  court  to  determine  whether  they  consti- 
tuted an  attachment.'  Neither  ehotild  he  return  that  he  eiecuted 
the  writ  as  the  law  directs ;  for  that  is  hut  bis  opinion  of  his  own 
acts.*  But  where  the  officer  returned  that  he  had  "levied"  the 
writ  on  certain  personal  property,  it  was  held,  that  the  term  could 
only  mean  a  legal  levy,  which  included  a  eelzure  of  the  property.' 
And  where  the  statute  required  the  officer  to  summon  debtors  of 
the  defendant  as  garnishees,  it  was  held  that  a  return  in  the  words 
"  Gamisbeed  D.  M.  M."  was  sufficieDt.* 

§  206.  But  though  an  officer's  return  is  in  general  conclusive 
against  him,  yet  where  it  states  a  thing  which,  from  the  nature  of 
the  cose,  must  be  a  matter  of  opmion  only,  it  has  been  held  that 
he  is  not  concluded  by  it,  but  may  explain  it  by  parol  evidence. 
Thus,  where  the  return  affixes  a  value  to  tbe  goods  levied  on,  the 
eberiff  will  not  be  concluded  by  it  ;^  but  it  will  be  held,  as  against 
him,  to  be  primd  facie  a  just  and  fair  valuation,  and  the  onu$  will 
rest  on  him  to  establish  the  conti-ary.*  So,  where  a  sberiS*  re- 
turned that  he  had  attached  certain  goods,  at  the  hour  of  five 
o'clock ;  it  was  held,  that  tlie  return  was  prima  facie  indicativo 
of  the  true  time,  and  might,  if  no  other  standard  could  bo  found, 
be  conclusive  on  him ;  but  that  it  was  Impossible  for  the  sheriff  to 
know,  from  his  judgment  or  his  watch,  that  five  o'clock  was  the 
exact  period  of  the  levy,  and  his  opinion  on  this  point,  nnnecessar 
rily  returned,  ought  not  to  be  considered  as  a  conclusive  averment 
of  fact,  but  might  be  explained  by  parol  testimony  showing  the 
moment  when  the  levy  took  place.^ 

§  207.  It  is  proper  that  the  return  should  state  that  tbe  prop* 

>  QibKm  V.  Wilstm,  5  Arkaniu,  Hi. 

*  Stockton  V.  Downej,  0  Loaiiiank  AqduI,  Ul ;  Page  p.  QAiiAt,  Ibid.  M9 ;  D«- 
■bi  V.  Baker,  3  ArkuiMs,  509 ;  CriBmui  v.  SwUher,  4  DaCcher,  149. 

*  Baldwin  d.  Confer,  B  Bmedea  fc  Marshall,  SIS. 

*  BryMU  P.  Luhley,  IS  Smedes  &  Marshall,  184.  Std  Mnfni,  De»hs  P.  Baker,  S  Ai^ 
kouM,  «W. 

*  J>enton  d.  LiWngttOQ,  9  Johni.  96. 

*  Piene  v.  Strickland,  a  Slor;,  S9a. 

*  WilUun*  0.  Cboeaborongb,  4  Conn.  3M. 
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ert;  levied  on  vas  the  property  of  the  defeDdant.  Whetlier  the 
absence  of  such  a  statement  would  invalidate  the  levy,  is  not  cer- 
tain. In  Vii^nia,  Kentucky,  and  MisBouri  it  has  been  decided, 
that  an  attachment  of  personal  property  without  saying  whose  it 
is,  is  bad ;'  and  in  Iowa  the  same  ground  is  taken  as  to  an  attach- 
ment of  real  e&tate.'  But  in  Alabama  it  was  held,  that  in  each 
case  it  will  be  intended  that  the  property,  whether  real  or  per- 
sonal, was  the  defendant's;'  and  so  in  New  York,  in  regard  to 
personal  property.*  Where  an  attachment  issued  against  Charles 
G.  Miller,  William  J.  Wright,  and  Thomas  R.  Crews,  and  was  re- 
turned "levied  on  four  bags  marked  T.  R.  C,  also  tweiitynsne 
bags,  W.  J.  W.,  also  fiftoen  bags  marked  C.  G.  Miller,  as  the  prop- 
erty of  the  defendants,  it  was  held  that  the  return  sufficiently 
showed  that  the  property  levied  on  was  the  property  of  the  de- 
fendants.' 

§  208.  By  the  general  principles  of  law,  independent  of  any 
statutory  regulation,  the  officer  is  bound  to  give,  as  nearly  as  it 
can  reasonably  be  done,  in  his  return,  or  in  a  schedule  or  inventoiy 
annexed  thereto,  a  specific  description  of  the  articles  attached, 
their  quantity,  size,  and  number,  and  any  other  circumstances 
proper  to  ascertain  their  identity,*  If  he  give  such  description  in 
his  return,  it  is  not  necessary  tliat  he  sliould  accompany  it  with  a 
separate  schedule,  though  the  statute  require  him  to  return  the 
writ,  "  with  his  return  indorsed  tliereon,  and  a  schedule  of  the 
property  attached."'  It  does  uot  seem,  however,  that  any  more 
precision  should  be  exhibited  in  the  return,  than  is  necessary  for 
the  identification  of  the  property.  Hence,  where  a  sheriff  returned 
an  attachment  of  four  horses  (describing  their  color),  as  the  prop- 
erty of  the  defendant,  it  was  held  sufficient.*  So,  where  an  officer 
returned  that  he  had  attached  all  the  "  stock  of  every  kind  "  in  a 
woollen  factory  particularly  described,  specifying  the  stock  as  a 

'  Clav  c.  Ii'eilson,  9  Randolph,  G9S ;  Mmou  f .  Andenon,  8  Monroe,  393 ;  Andersoa 
B.  Scott,  S  Missouri,  15. 

*  Tiffiiny  v.  Glorer,  3  O.  Greene,  887. 

■  BickerataffD.Patunoa,  8  Porter,  24S;  Locu  v.  Qodiriil,  6  Alabama,  SSI  i  Thora- 
tonc.  Winter,  9  Ibid.  613, 

*  Johnson  V.  Mou,  30  Wendell,  14S. 

■  Miller  t.  HcHillun,  4  Alabama,  537. 

■  Pierce  V.  SiricklaDd,  2  Storj,  393 ;  Baxter  v.  lUce,  31  ^ck.  197  ;  HaTnea  v.  BnuH, 
33  Maine,  14 ;  Toulmin  v.  Lesenie,  S  Alabama,  399. 

I  Pearce  v.  Boldridge,  7  Arkonias,  418, 

■  Gary  r.  HcCowd,  6  Alabama,  370 ;  Wharton  o.  Conger,  B  SmedM  t  MatJiiall,  510. 
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"lot  of  dye-wood  and  dye-staflf,"  —  "lot  of  clean  wool,"  —  "six- 
teen pieces  of  black,  Oxford  mixed  cassimere,"  —  "twenty-five 
[Hflces  doesbina  and  tweeds,"  —  "fifty-one  pieces  of  unfinished 
cloth,"  —  "lot  of  cotton  wool,"  —  "lot  of  colored  wool,"  —  "cot- 
ton wool,  oUb,"  &c.,  "in  said  woollen  factory,"  —  the  return  was 
held  sufficient.^  But  a  return  of  an  attachment  of  "  a  stock  of 
goods,  wares,  and  merchandise,"  without  any  epeclQcation  thereof, 
either  in  the  return  or  in  an  annexed  scheduli;,  was  held  iusuf- 
ficieAt.^  A  failure  to  specify  the  articles  attached,  will,  however, 
subject  the  officer  to  nominal  damages  only,  unless  special  damage 
be  shown;'  and  will  not  in  any  case  authorize  the  attachment  to 
be  quashed.* 

§  209.  Unless  required  by  statute,  it  is  no  part  of  an  offi- 
cer's duty  to  affix  a  valuation  to  the  property  he  attaches.^  We 
have  just  seen  that  the  statement  of  a  valuation  will,  however, 
be  primd  facie  evidence,  as  against  him,  of  its  own  correctness.* 
The  omission  to  affix  a  value,  when  he  is  not  bouud  to  state  it,  can 
.  hardly  in  any  case  prejudice  the  officer.  In  such  an  extreme  case, 
however,  as  arose  in  Maine,  where  there  was  an  entire  absence  of 
all  evidence  of  the  value  of  the  property,  it  would  probably  be  held, 
as  it  was  there,  that  the  property  was  of  the  value  commanded  to 
be  attached.^ 

§  210.  Where  an  officer  is  a  party  either  claiming  or  justiiying 
under  his  own  official  acts,  his  return  must  be  received  as  evidence ; 
otherwise  it  would  be  impossible,  in  most  cases,  to  prove  an  attach- 
ment of  property  on  metne  process,  or  its  seizure  on  execution. 
The  officer  might  produce  his  precept  and  show  his  return  upon 
it,  but  if  tills  be  not  prima  facie  evidence,  he  could  never  prove 
the  attachment,  unless  he  took,  or  happened  to  have  with  him,  a 
witness  to  prove  the  truth  of  his  return.  It  may  therefore  be  laid 
down  as  an  unquestioned  rule,  that  the  returns  of  sworn  officers, 
acting  within  the  sphere  of  their  official  duty,  are  always  compe- 
tent evidence,  and  are  to  be  presumed  to  be  correct,  until  the  con- 
trary be  shown.^    In  New  Hampshire  it  is  held,  as  between  the 

1  Elk  c  Bhepard,  39  Kew  Hunpahire,  aT7.         ■  Pierce  e.  Soickluiil,  S  Slor7,  S9S. 

*  Heuner  v.  Lewia,  30  Texu,  331.  *  Anu,  §  306. 

■  Bruce  D.  Petcengill,  19  New  Hunp.  S41.  I  Childi  a.  Ham,  S3  Milne,  74. 

*  Grten  v.  Pyne,  I  Alabama,  335. 

*  Brace  v.  Uoltbii,  31  Fiek.  187 ;   8iM  k  BaOger,  6  Sew  Hanip.  393 ;  Nlehidi  o 
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officer  and  a  trespasser,  that  an  officer's  return  of  aa  attachment 
of  personal  property,  is  equiTalent  to  a  return  of  all  the  facts  aad 
acts  done,  which  are  required  to  constitute  a  valid  attachment, 
and  is  conclusive  of  the  fiict,  and  cannot  be  disproved  hy  parol 
evidence.'  And  so,  in  Maine,  There  in  an  action  of  replevin 
against  him,  he  sets  up  the  attachment  as  a  defence.' 

§  210  a.  An  officer  who  justifies  the  taking  of  proper^  under 
an  attachment,  must  show  that  the  attachment  was  actually  ro- 
tamed  at  the  time  when  it  was,  by  law,  returnable.  If  the  action 
against  him  be  brought,  and  a  trial  therein  had,  before  the  writ 
under  which  he  acted  is  returnable,  the  production  of  the  writ, 
with  his  return  thereon,  will  be  sufficient,  because  he  is  the  proper 
custodian  of  the  writ  until  the  return  day.  But  if  he  fails  to  make 
his  return  in  the  time  required  by  law,  he  cannot  justify  luider  it, 
whether  the  action  be  brought  before  or  after  the  return  day." 

§  210  b.  Where  an  officer  justifies  under  an  attachment,  a  mis- 
description in  his  return  of  an  article  of  personal  property  attached 
by  him  will  not  vitiate  the  attachment,  if  the  appearance  and  use 
of  the  article  are  such  that  it  may  have  been  naturally  and  in 
good  futh  so  misdescribed.  And  this  is  not  a  question  of  law  to 
be  decided  by  the  court,  but  of  fact  to  be  tried  by  a  jury.* 

§  211.  When  an  attachment  has  been  returned,  the  return  is 
beyond  the  reach  of  the  officer  and  of  the  court  into  which  it  is 
made,  unless  a  proper  case  be  presented  for  the  court  to  grant 
leave  to  amend  it.  The  court  will  not  order  a  return  to  be  set 
aside,  upon  the  application  of  a  party  to  the  cause,  on  his  averring 
its  incorrectness ;  ^  nor  can  a  court,  where  one  tract  of  land  is 
attached,  and  so  returned,  require  the  officer,  hy  rule,  to  substitute 
a  difiereut  tract." 

§  212.  As  a  general  proposition,  every  court  may  allow  amende 

PfttWn,  IB  Mkine,  331 ;  PoUey  v.  Lanox  Iron  Work^  i  AUen,  329 ;  Cbndbonma  *. 
gnniDer,  16  Nev  Hamp.  129. 

>  Brown  r.  VarU,  9  New  Hunp.  76 ;  Lfttlurep  ».  Blake,  3  Faster,  46. 

'  Smitli  D.  Smith,  34  Muue,  G5S. 

*  Ban  V.  Butterfleld,  S  Ciuhing,  343 ;  WUlianu  •.  Bibbett,  14  Qn.j,  141. 

*  Bri(^  V.  M aaon,  31  Vannont,  433. 

*  Maiij  V.  Schermerhoni,  3  Wharton,  13. 
'  Steinmeti  v.  Nixon,  S  YeaUs,  981*. 
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ments  of  returns  upon  its  process.  All  applications  for  Uie  exercise 
of  this  power  are  addressed  to  the  sound  legal  discretion  of  the 
court,  to  be  determined  by  the  nature  and  effect  of  the  proposed 
amendment ; '  and  being  bo,  a  refusal  to  allow  an  amendment  vill 
not  be  error.'  And  though  amendments  may  be  allowed,  which, 
on  consideration,  may  appear  of  doubtful  expediency,  yet  if  they 
are  permitted  in  the  legal  exerciee  of  a  discretion,  their  propriety 
Till  not  in  general  be  questioned  on  exceptions.  But  if  the 
amendment  be  one  which  tlie  law  does  not  authorize,  it  is  other> 
wise.^  Tlie  exercise  of  this  discretion  is,  in  the  absence  of  power 
conferred  by  statute,  confined  to  the  court  out  of  which  the  process 
issued ;  therefore  a  superior  court  has  no  right,  on  a  trial  before 
it,  to  permit  a  return  made  to  an  inferior  court  to  be  amended.* 

§  213.  An  ofiicer  cannot,  as  a  matter  of  right,  amend  a  return 
he  has  once  duly  made.  This  would  be  to  place  at  his  discretion 
the  verity  and  consistency  of  records,  and  the  eOict  and  authority 
of  the  most  solemn  judgments.*  But  until  the  process  is  actually 
deposited  in  the  clerk's  office,  the  return  does  not  become  matter 
of  record,  even  though  tlie  officer  keep  the  process  in  his  posses- 
sion long  after  the  time  when  it  should  be  returned ;  and  until 
the  return  is  actually  made,  the  process  is  under  his  control  and 
in  his  power,  and  he  does  not  need  the  authority  of  the  court  to 
amend  it.* 

§  214.  If  the  amendment  is  sought  in  a  mere  matter  of  form, 
such  as  affixing  the  signature  of  the  officer  to  a  return  already 
written  out,  but  which  by  oversight  was  not  signed,  there  can  be 
no  good  reason  why  it  should  not  be  allowed.^  And  where  the 
mistake  is  a  mere  slip  of  the  pen,  manifest  on  the  face  of  the 
record,  and  concerning  which  no  party  who  examined  the  record 

>  Miller  d.  Shocklafonl,  4  Dana,  SSi ;  Fowtile  v.  Walker,  <  Ohio,  64 ;  Palmer  v. 
Thajer,  38  Conn.  337. 

*  Planten'  Bank  v.  Walker,  3  Smedes  t  Manball,  40S. 
■  Fairfield  r.  Paine,  23  Maine,  496. 

*  Sinitb  r.  Low,  3  Iredell,  457 ;  Harper  c  Miller,  4  Ibid.  S4 ;  Brdnard  v.  Burton,  S 


*  Miller  v.  Shacklefoi^,  4  Dana,  364 ;  Palmer  c.  Thayer,  £S  Conn.  337.  In  Mania 
r.  Tmsieea,  15  Illincnj,  366,  it  wai  held  that  amendmeata  bj  iberiffa  of  their  relomi 
•re  of  coane. 

'  Welsh  V.  Joy,  13  Pick.  477. 

'  Dewar  u.  Spenee,  3  Wharton,  Sll ;  Childa  v.  Bairowa,  9  HetMlf,  413.  In  Ten- 
nesiee  it  was  held,  that  the  endorsement  of  the  iheriff'i  t«nni  On  the  writ  witltont  hii 
rignatnre  vae  a  xood  levy.    Lea  v.  Max.weU,  1  Heed,  365. 
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could  doubt,  the  officer  will  be  allowed  to  amend,  eveD  after  final 
judgment  in  the  oause.^ 

§  215.  When  an  amendment  is  allowed,  it  relates,  as  between 
the  parties  to  the  suit,  to  the  time  when  the  original  return  was 
made ;  ^  and  the  amendment  and  the  original  will,  if  neceseaiy  to 
a  proper  understanding  of  the  doings  of  the  officer,  be  considered 
as  one  return .' 

§  216.  There  are  numerous  decisions  bearing  upon  the  subject 
of  amendments  of  returns  on  ^ndl  process,  which  may  have  more 
or  less  anal(^  to  the  subject  now  before  us ;  bat  it  is  deemed  ad- 
visable to  consider  here  only  those  which  refer  to  metne  prooess. 
In  Mississippi,  it  is  held  to  be  error  to  permit  a  sheriff  to  amend 
his  retura,  after  judgment,*  or  after  the  return  term  of  the  writ, 
without  notice  to  the  adverse  party."  In  Virginia,  it  has  been 
decided  that  the  court  ought  to  permit  a  sheriff  to  amend  his  re- 
turn upon  a  writ  of  ad  quod  damnum,  at  any  time  before  judgment 
on  it;*"  and  in  Kentucky,  a  like  amendment  was  allowed  seTeral 
yfiars  after  the  writ  was  executed,  there  being  the  inquest  to 
amend  hy.^  In  Kentucky,  a  sheriff  may  amend  his  return  of  an 
attachment,  so  as  to  show  that  the  effects  attached  were  the  prop- 
erty of  the  defendant,  as  well  before  as  after  judgment,  and  at  a 
subsequent  term;^  and  may  amend  his  retura  on  a  petition  and 
summons,  after  a  writ  of  error  is  sued  out  to  reverse  the  judg- 
ment.' In  Massachusetts,  an  amendment  in  one  case  was  allowed 
after  verdict  ;^  and  in  another  case,  where  the  retura  stated  an 
attachment  of  property,  and  a  garnishment,  but  omitted  to  state 
any  servioe  upon  the  defendants,  the  Supreme  Courir,  after  a  writ 
of  error  was  sued  out  to  reverse  the  judgment,  continued  the  case 
until  an  application  could  be  made  to  the  inferior  court  for  leave 

1  Johiuon  B.  Day,  IT  Pick.  lOS, 

*  Smitli  D.  LeavittB,  10  A1ab4in>,  9S. 

*  Lftjniau  V.  Beam,  6  Wharton,  ISl. 

*  Hughes  v.  Lapice,  S  Smedea  Si  Hanliall,  451. 

*  Dorse;  s.  Fierce,  6  Hovard  (Ui.),  ,173  ;  WOIiMni  t.  Oppdt,  1  Smedei  ft  Uar- 
■tull,  959. 

■  BoIliU  r.  Winston,  1  Manfbrd,  SG9;  Dawson  i>.  Moons,  4  Ibid.  US ;  Baird  u.  Bice^ 
L  C»ll.  IS. 

»  Gaj  V.  Caldwal!,  Hardia,  63. 

■  Mason  i>.  Audersoa,  3  Monroe,  393 ;  Maloae  v.  Samael,  3  A.  K.  Manhall,  3M. 

■  Irvine  e.  Scobee,  5  Lictell,  70. 
1°  Johnson  v.  Da;,  17  Pi«k.  106. 
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for  the  officer  to  amend  his  retaru ;  intimatiiig  that  the  inferior 
«ottrt  had  the  power  to  grant  the  leave.'  But  after  Uie  case  had 
gone  back  to  the  inferior  court,  vhich  refused  to  allov  the  amende 
ment,  the  Supreme  Court  decliued  to  interfere,  because  the  mat- 
ter was  peculiarly  within  the  discretion  of  the  inferior  court."  In 
Maryland,  where  a  sberiET  erroneously  made  a  return  of  eepi  corpus, 
upon  a  writ  of  attachment,  he  was  allowed,  six  years  afterwards, 
to  amend  the  return.'  In  Alabama,  a  return  may  be  amended, 
after  demurrer.*  Where  an  officer  made  a  minute  on  the  writ  of 
the  time  and  mode  of  service,  ho  was  permitted,  in  Massachusetts, 
after  he  went  out  of  office,  and  after  the  case  had  gone  into  the 
appellate  court,  to  complete  his  return  from  his  minutes  on  the 
writ.*  But  in  Connecticut,  where  a  sheriff  attached  goods,  which 
were  subject  to  a  previous  attachment,  and  the  court  out  of  which 
the  process  issued  allowed  him,  after  he  went  out  of  ofiice,  to 
amend  his  return,  by  adding  to  it  tliat  he  attached  the  property 
subject  to  a  prior  attachment,  it  was  held  by  the  Supreme  Court 
that  the  amendment  could  not  be  made ;  not  only  because  no 
notice  to  the  parties  was  given  of  the  motion  to  amend,  but  be- 
cause the  returning  officer  was  no  longer  in  office.^ 

§  217.  In  allcases  where  application  is  made  for  leave  to  amend 
a  return,  there  should  be  something  to  amend  by,  though  this  may 
not  be  required  by  every  court  to  which  such  applications  are  ad 
dressed.  In  the  case  previously  referred  to  in  Massachusetts, 
where  the  cause  was  continued  by  the  Supreme  Court  to  give  time 
for  an  application  to  the  inferior  court  for  leave  to  amend  the 
return,  one  of  the  reasons  assigned  for  not  interfering  with  the 
refusal  of  the  inferior  court  to  allow  the  amendment,  was,  that 
there  was  nothing  to  amend  by,  but  the  affidavit  of  the  officer. 
The  court  said :  "  At  tlie  same  term  in  which  a  precept  is  return- 
able,' to  correct  a  mistake  or  omission,  may  be  highly  proper ;  but 
for  an  officer  to  undertake,  six  years  after  a  defective  return,  to 
know  with  certainty  the  performance  of  a  partic\ilar  duty,  when 
ho  is  daily  and  hourly  performing  similar  duties  upon  different 
persons,  is  more  than  can  be  expected  of  men,  however  strong 
their  memory.     In  the  cases  cited,  where  amendments  have  been 

1  Thatcher  v.  Miller,  11  Man.  413.  *  MoreUnd  n.  Buffin,  Minor,  18. 

■  Thatcher  r.  Hitler,  13  Mui.  970.  '  Adanu  v.  Robinson,  1  Piuk.  461 

*  HaKhiiu  «.  Biovn,  4  Bum  &  McHcniy,  49B.    •  Wilkio  r.  Ball.  IS  Conn.  32. 
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pennilted,  there  was  sometliing  on  the  record,  b;  which  the  ooi> 
rection  could  be  made ;  and  in  euoh  cases  there  can  be  no  diffi- 
culty." ' 

§  218.  Where  an  officer,  immediately  upon  recemng  a  writ, 
with  directions  to  attach  certain  real  estate  of  the  debtor,  made  a 
memoraudum  upon  the  writ  tliat  he  attached  accordingly,  stating 
tlie  day  and  month,  but  afterwards,  by  mistake,  returned  that  he 
attached  on  the  same  day  of  the  succeediug  month,  he  was  allowed 
to  correct  the  error,  there  being  something  to  amend  by.'  But  an 
amendment  was  refused,  in  the  date  of  a  return,  after  a  lapse  of 
Bereral  years,  where  the  officer  made  no  minute  of  his  doings  at 
the  time  of  the  service.^ 

§  219.  In  general,  no  amendment  of  an  officer's  return  will  be 
permitted,  or  allowed  to  have  effect,  when  it  would  destroy  or  les- 
sen the  rights  of  third  persons,  previously  acquired,  bond  fide,  and 
without  notice  by  the  record,  or  otherwise.  Therefore,  where  an 
officer  returned  on  a.  writ  of  attachment,  that  he  had  attached 
land  of  the  defendant,  on  the  6tb  of  June,  and  afterwards,  by  leave 
of  court,  he  was  permitted  to  amend  his  return,  by  substituting 
March  for  June,  it  was  held,  that  the  amendment  was  not  operatire 
as  against  a  mortgf^  of  the  land,  recorded  in  May,  though  the 
erideuce  was  sufficient  to  satisfy  the  court  that  the  attachment  was 
levied  in  March,  and  that  the  return,  as  first  made,  was  a  mistake.* 

§  220.  But  if  the  party  who  has  acquired  rights  which  would 
be  injuriously  affected  by  the  amendment,  had  notice,  actual  oi 
constructive,  that  tlie  officer  had  done  his  dulrj',  and  that  there 
was  an  omission,  by  mistake,  in  his  return,  which,  if  supplied, 
would  perfect  the  officer's  proceedings,  or  if  that  fact  is  clearly 
manifest  on  the  record,  he  cannot  avail  himself  of  the  rule  above 

>  ThaichBr  v.  Miller,  13  Mms.  370 ;  Emarton  p.  Upton,  9  Kck.  187. 

'  Haven  n.  Snow,  14  Pick,  28 ;  Gay  v.  CnidwcU,  Hardin,  63 ;  Palmer  o.  Thayer,  as 
Conn.  S37. 

■  HovejD,  Wut,  17  Pick.  IM;  Fairfield  n.  Pune,  S3  Maine,  498. 

*  Emerson  v.  Upton,  9  Pick.  167  ;  Patnam  d.  HbU,  a  Ibid.  44S ;  Hovey  r.  Wait,  II 
Ibid.  ISSj  Willianu  v.  Brackett,  B  Mau.  S40;  Means  v.  Osgood,  T  Maine,  146;  Beny 
G.  Spear,  IS  Ibid.  187  ;  Bannister  v.  HigfpQson,  19  Ibid.  73 ;  Oilman  v.  Stetson,  1< 
Ibid.  124;  Eveleth  n.  Little,  Ibid.  374;  Furfield  ir.  Paine,  23  Ibid.  498;  Bowman  »■ 
Stark,  6  New  Hamp.  4S9 ;  Davidson  n.  Cowtm,  1  Devet«ux,  XM ;  Ohio  Lite  Ins.  &  Tr 
Co.  v.  Urbana  Ins.  Co.,  13  Ohio,  BM. 
[H2J 


D.qil.zMBlG001^IC 


CHAP.  Vn.]   EZEODTION  AND  BETDBN  OF  ATTACHMENT.       §  220 

liud  dowQ.  Thus,  A.  sued  out  an  attachment  gainst  B.  oa  the 
Idth  of  November ;  on  the  next  day,  C.  likevise  obtaiued  an  at- 
tachment ^gainst  B.  The  same  attorney  acted  for  both  plaintifEs, 
having  a  full  knowledge  of  all  the  facts,  and  directing  the  order 
of  the  attachments.  The  sheriGT,  in  returning  A.'s  attachment,  by 
mistake,  dated  the  levy  on  the  19th  of  Deeember,  while  he  returned 
G.'s  attachment  as  having  been  levied  on  the  20th  of  Novanber; 
thus  giving  the  second  attachmeat  priority  over  the  first.  At  the 
return  term  of  the  writs,  the  sheriff  obtained  leave  to  amend  his 
,  return  on  A.'s  writ  by  iueerting  November  instead  of  December; 
and  it  was  held,  that  this  amendment  was  effective  against  C, 
because  he  had,  through  his  attorney,  constructive  notice  that 
A.'b  attachment  was  anterior  ia  time  to  his.'  So,  where  a  writ  of 
attachment  was  issued  and  levied  on  laud,  on  the  4th  of  November, 
18S8,  and  was  actually  returned  at  the  term  next  ensuing  its  date, 
and  judgmeut  was  rendered  at  the  June  Term,  1834,  though  the 
Bheriff  returned  that  he  had  executed  it  on  the  4tli  of  Kovember, 
1884 ;  it  was  held,  that  the  sheriET  might  amend  his  return  ac- 
cording to  the  &ict,  and  that  the  amendment  should  be  effective 
against  a  grantee  of  the  defendant  under  a  deed  dated  November 
26, 1833,  because  the  record  clearly  showed  the  mistake,  and  no 
one  could  by  possibility  be  misled  or  injured  by  it.' 

>  HarcD  n.  Rnoir,  U  Pick.  SB. 

■  Johnson  s.  Day,  IT  Pick.  106;   ChUdi  «.  Barrowa,  9  Metcolf,  419;  Falifldd  •. 
Fiune,  S3  Uuine,  488. 
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CHAPTER   Till. 

EFFZCI  AND  OFFICE  OF  AN  ATTACHMENT. 

§  221.  The  mere  issue  of  an  attachment  has  no  force  as  against 
tbe  defendant's  property,  either  with  reference  to  his  rights,  or  to 
those  of  third  persons,  therein;'  nor  has  its  lodgement  in  the 
bands  of  an  officer ; '  but  its  effect  is  to  be  dated  from  the  time 
of  ite  actual  Berrico."  And  irfaen  questions  arise  as  to  the  title 
of  property  claimed  through  an  attachment,  and  tbe  judgment 
^d  execution  following  it,  the  rights  so  acquired  look  back  for 
their  inception,  not  to  tbe  judgment,  but  to  tbe  attachment.* 

§  222.  Tbe  levy  of  an  attachment  is  no  satisfaction  of  tbe 
plaintiff's  demand,  as  that  of  an  execution  is,  under  some  circum- 
stances ; '  nor  does  it  change  the  estate  of  the  defendant  in  the 
property  attached ; '  though  to  the  extent  of  its  lien,  his  absolute 
property  is  diminished.^     Kor  does  it  take  away  bis  power  of 

1  Mean  r.  Wmiltnr,  t  8n«iki  &  Mtniiall,  Ch'7  B.  44S ;  Williuii0ciii  v.  Boirio,  6 
Munrord,  17S ;  WallBce  v.  Fontt,  3  Huris  t  HcHeni?,  S6I ;  Tomlinson  v.  Siilea,  i 
I>atd]or,  aoi. 

*  CroimlMhidd  v.  Strobel,  S  BreTanf,  80 ;  BobertKni  >.  Forrwt,  Ibid.  4Bfl ;  Bedmne 
0.  Gibson,  Ibid.  601 ;  Crocker  d.  Bodclif^  3  Ibid.  IS. 

■  Galsi  V.  Buihnell,  9  Conn.  030;  ScwgU  v.  Sar&ge,  1  B.  Monroe,  360;  Nutter  0. 
Connett,  S  Ibid.  199  j  Fitch  n.  WVte.  5  Conn.  117;  Leaned  v.  Vindcnburgh,  S  Hoir- 
mrd  Froct  B.  77 ;  Pood  r.  Griffin,  1  Alabama,  67B ;  Crowninshidd  p.  Strobel,  S  Brevard, 
SO;  Robertrcn  v.  Forreat,  Ibid.  466;  BeEhnne  v.  Gibson,  Ibid.  501 ;  Crocker  d.  Bad- 
cliCFe,  3  Ibid.  33;  Zcigenhagen  r.  Doe,  1  Indiana,  396;  BurkhlrdC  v.  McClellnn,  IS 
Abbott  FiBCt.  B.  343,  mte;  TufFto  v.  Manlore,  U  Caliromia,  47;  UaldcmaD  d.  mil»- 
borough  &  Cin.  R.  B.  Co.,  S  Handy,  101 ;  Kuhn  v.  Grvres,  9  Iowa,  303. 

*  Tjrell  n.  Bonntrce,  7  Peters,  iS*  ;  Stephen  k.  Thayer,  3  Bay,  373 ;  Am.  Ex,  Bank 
r.  Morri»  Canal  &  Banking  Co.,  6  Hill  (N.  Y.),  3G3;  Martin  d.  Dryden,  6  Illinois 
(1  Gilman),  187 ;  Bcdas  0.  WoSbcd,  4  SmnlcB  b  Marshall,  s;9 ;  Brown  v.  Williams, 
31  Maine,  403;  TeppuD  D.  Harrison,  3  Humpbreys,  173;  Oldhani  d.  Scrivener,  3  U. 
Monroe,  979;  Lackey  c.  Scibert,  33  Missouri,  8& ;  Hannahs  v.  Felt,  IS  Iowa,  141; 
Cocksy  u.  Milne's  Leasae,  16  Marrland,  300. 

»  McBridc  u.  Farmera'  Bank  of  Salem,  SB  Barbour,  476.  Std  confro,  Yoan  v.  Hop 
kins,  34  Illinois,  336. 

>  Bigelow  V.  Wilson,  1  Pick.  485 ;  Blake  v.  Shaw,  7  Moss.  50S ;  Starr  v.  Moore,  8 
McLean,  354 ;  Tieman  o.  Murrah,  1  Robinson  (La.),  443 ;  Crocker  v,  Piertx,  31  Maine, 
IT7;  Wheeler* v.  Nichols,  33  Ibid.  333;  Perkins  v.  Norrell,  6  Homplireys,  161;  SncU 
V.  Allen,  1  Svan,  SOS;  Oldham  v.  Scrivener,  3  B.  Monroe,  579;  Haldeman  s.  Hills- 
borongh  &.  Cin.  B.  B.  Co.,  3  Handy,  101. 

I  Grosvenor  t>.  Gold,  9  Mom.  S09. 
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transfer,  either  absolutely  or  ia  mortgage,  subject  to  the  lien 
of  the  attachment.'    Nor  does  the  attaching  plaintiff  acquire  anj 
property  tliereby.*    Nor  can  he  sell  flie  property  by  virtue  of  tlie 
attachment,  before  judgment  and  execution ;  but  can  do  so  ouly 
under  an  order  of  court,  or  of  the  judge  who  isEued  the  writ," 
Nor  has  the  court  authority  to  order  tlie  attached  property  to  be  i 
delivered  to  the  plaintiff.*  Therefore,  where  an  attaching  creditor, 
after  obtaining  judgment  in  the  action,  demanded  the  attached  ' 
goods  of  the  officer,  who  refused  to  deliver  them,  and  the  creditor  ■, 
thereupon  sued  him ;  it  was  decided,  that  it  was  not  the  duty  of 
the  ofRcor,  but  would  have  been  contrary  to  his  duty,  to  make  ', 
such  a  delivery ;  that  the  goods  were  in  tlie  legal  custody  of  the 
officer,  who  was  accountable  for  them ;  and  that  the  general  prop- 
erty in  them  was  not  changed  until  a.  levy  and  sale  by  execution,' 

§  223.  It  is  a  well-settled  principle,  that  an  attaching  creditor 
can  acquire  through  his  attachment  no  higher  or  better  rights  to 
the  property  or  assets  attached  than  the  defendant  had  tehen  the 
attaehment  took  place,  unless  he  can  show  some  firaud  or  collusion 
by  which  his  rights  are  impaired.  No  interest  subsequently  ac- 
quired by  the  defendant  in  the  attached  property  will  be  affected 
by  the  attachment.^  If  the  property,  when  attached,  is  subject  to 
a  lien  bond  fide  placed -upon  it  by  the  defendant,  that  lien  must  bo 
respected,  and  the  attachmeut  postponed  to  it.^  And  this  rulo  was 
once  held  to  extend  to  at  least  one  description  of  what  have  been 
termed  »ilent  liens,  that  is,  liens  existing  merely  by  operation  of 
law.  Under  this  view  ^t  was  held  by  Gbieb,  J.,  on  the  circuit, 
that  the  sale  of  a  ship  under  attachment  had  no  effect  to  devest  a 
lien  in  admiralty  for  mariners'  wages.'    But  subsequently,  by  the 

>  Bigelow  V.  Willaon,  1  Rck.  485;  Domiy  u,  ■Willaiil,  II  Ibid.  S19;  Feltyplnco  u. 
Dutch,  13  Ibid.  Ses :  Arnold  v.  Brown,  24  Ibid.  89;  Wamcr  v.  Everett,  7  B.  Uuoroo, 
aes;  Wbedcrc.  Kichola,  SSMune,  S33;  Calkins  v.  Lockwood,  IT  Conn.  154, 

*  Bigelow  u.  Wilbon,  1  Pict  485 ;  Crocker  v.  Radclifib,  3  Bravard,  23 ;  Willing  v. 
Bleeker,  2  Sergeant  &  Rawte,  221 ;  Owings  u.  Norwood,  S  HarrTs  &  Johnson,  »6; 
Goddnrd  t>.  Furkins,  9  New  Hump.  48S ;  Austin  t>.  Wade,  Pennington,  lec  ed.  T27. 

■  McKny  r.  Harrawer,  S7  Barbour,  463. 

•  Welch  D.  Jamison,  1  Howard  (Mi,),  160. 

*  Blaho  f.  Shaw,  T  Mass.  505. 

•  Crocker  v.  Pierce,  31  Maine,  177. 

1  Nathan  r.  Giles,  5  Taanton,  BBS,  B7e ;  BaiUio  ■>.  Poiwet,  S  Martin,  V.  B.  337 ;  Fra- 
iler p.  Willcox,  4  Robinson  (La.),  517 ;  Peck  d.  Webber,  7  Howard  (Mi.),t58;  Parker 
V.  Farr,  3  Browne,  331 ;  Reeves  i>.  Johnson,  7  Halsted,  39;  Meeker  u.  WUmd,  1  Galll- 
•on,  419;  Haldcman  0.  Hillgbaraugh  £  Cin.  R.  R.  Co.,  3  Hand/,  101. 

■  Taylor  v.  The  Royal  Saxon,  1  Wdlooe,  Jr.  311. 
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Snpremfl  Court  of  Penusylvaoia,  aud  by  that  of  the  United  States, 
it  was  decided  that  an  attachment  issued  by  a  Stato  court  end 
levied  upon  a  vessel,  was  not  defeated  by  a  subsequent  proceeding 
in  rem  in  Admiralty  for  such  wages.' 

§  224.  When  an  attachment  is  served,  a  lieu  on  the  pioperty 
attached  is  created  which  notliing  subsequent  can  destroy,  but  the 
dissolution  of  the  attachment.'  It  is  beyoud  the  power  of  a  State 
Legislature  to  pass  an  act  destroying  it."  And  as  to  the  defendant, 
though,  as  we  have  just  seen,  his  power  of  alienation,  subject  to  the 
attacliment,  is  not  impaired,  yet  no  subsequent  act  of  that  descrip- 
tion on  his  part  can  defeat  tlie  attachment.* 

Tliat  the  service  of  an  attachment  constitutes  a  lien,  seems  to 
have  been  generally  conceded,  until  the  late  Justice  Stort,  in  the 
course  of  tlie  administration  of  the  Bankrupt  Act  of  1841,  ex- 
pressed a  different  view.  That  distinguished  jurist,  in  an  clatx)- 
ratc  opinion,  held,  that  an  attachment  on  mesne  process  is  not  a 
lien,  either  in  tlie  sense  of  the  common  law,  or  of  the  maritime 
law,  or  of  equity ;  but  only  a  contingent  and  conditional  charge, 
until  the  judgment  aud  levy."  This  opinion  was  subsequently 
sanctioned  and  adopted  by  the  Supreme  Court  of  Louisiana;' 
while  against  it,  in  cases  arising  under  the  same  act,  we  find  tlie 
judgments  of  Uie  Supreme  Courts  of  Maine,'  Massachusetts,^  New 
Hampshire,*  New  Jersey ,*"  and  Mississippi ;''  of  the  District  Court 

'  Tajlor  V.  Carryl,  31  Pcnn.  8ute,  S59,  s.  c.  30  Howard  Sup.  Ct.  5S3. 

)  Goorei>.  U'Daoicl,  1  M'Cord,480;  Piwk  s.  Webber,  T  Howard  (Mi.},  6SS;  SmJth 
t>.  BrH(istre«t,  IS  Pick.  !64,-  The  People  u.  Cameron,  T  Ulincrii  (3  Gtlman),  46S;  Vin- 
Bon  V.  UaddlesuiQ,  Cooke,  SM;  Van  Loon  e.  Kline,  lo  John*.  139;  De«ha  v.  Baker, 
3  ArkuiMU,  509  ;  Davenport  n.  Lacon,  17  Conn.  373;  SchackleCt  &  Glydv'a  Appeal,  U 
Fenn.  State,  336;  Enkine  n.  Stalcy,  12  Lei|;h,  406 ;  Moore  f.  Holt,  10  Grattan,  3S4, 
Cary  r.  Gregg,  3  Stevart,  433  ;  Mamv  v.  Gibson,  £  LoulBiana  Annual,  SI  1 ;  HcrTey 
D,  Chanii^un,  1 1  Hamphrej-B,  569 ;  Snell  d.  Allen,  I  Swan,  308 ;  Zeigenhagco  v.  Doe, 
I  Indiann,  296;  Piereon  v.  Robb,  4  ntinois  (3  Scammon),  139;  Martin  v.  Dry  den.  S 
niinoiifl  Gilman),  187;  Lyon  b.  Sanfbrd,  5  Conn.  S44 ;  Lacke;  v.  Seibert,  33  MI»- 
sonri,  SB ;  Hannaha  c.  Felt,  IS  Iowa,  141. 

»  Hnnnflha  «.  Felt,  IS  Iowa,  141. 

*  M'Bride  B.  Floyd,  3  BaUej,  S09 ;  Harrey  v.  Gryinm,  B  Martin.  39S ;  Bach  d.  Gooa- 
licb,  9  Kobioaon  (La.),  391 ;  Franklin  Fire  Ins.  Co,  v.  West,  8  Watu  &  Sergeant,  350. 

>  Foster's  case,  3  Story,  131 ;  Bellows  &  Feck's  case,  3  Ibid.  4SS. 

■  Fisher  r.  Vou,  3  Robinson  {La.},  4ST. 

I  Fnuiklin  Bank  v.  Batchelder,  23  Maine,  60. 

*  DftTenport  p.  Tilton,  10  Hetcaif,  320, 

*  Eittredge  v.  Warren,  14  New  Hamp.  !>09;  Kittredge  «.  Emenon,  IS  lUd.  337; 
BaBbm  s.  BeaTer,  16  Ibid.  160. 

^  Vreclacil  v.  Brown,  1  Zabriskie,  314. 
u  WeUs  B.  Brander,  10  Smede*  t  Hanbdl,  B«8. 
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of  the  rfnited  States  for  Vermont;'  and  of  the  late  Justice 
Thompson,  of  the  Supreme  Court  of  the  TJnited  States;*  and, 
under  the  General  Bankrupt  Act  of  1800,  that  of  the  Supreme 
Court  of  Connecticut.^  At  least  three  of  these  judgments  — 
those  in  Massachusetts,  New  Hampshire,  and  New  Jersey  —  were 
an  immediate  result  of  Justice  Story's  ruling,  and  hy  each  of 
those  courts  his  opinion  was  fully  and  very  ably  reviewed.  When 
to  these  adverse  opinions  we  add  those  of  the  several  Stata  courts 
just  referred  to,  we  can  have  uo  hesitatioo  in  regarding  the  learned 
judge's  views  ae  overborne  by  the  weight  of  authority. 

§  225.  In  connection  with  the  lien  acquired  by  an  attaching 
creditor  has  come  up,  in  different  forms,  the  question  of  his  right 
to  secure  the  benefit  of  his  lien,  as  against  fraudulent  conveyances 
of,  aud  incumbrances  upon,  the  attached  property.  The  first 
shape  this  question  assumed  was,  as  to  the  attaching  creditor's 
right  to  maintain  a  creditor's  bill  in  equity  to  set  aside  such  a 
conveyance  or  incumbrance.  The  doctrine  that  a  creditor  at 
large,  before  he  obtfuus  judgment,  is  not  entitled  to  such  a  rem- 
edy, is  familiar  to  the  legal  mind.  "The  reason  of  the  rule," 
said  Chancellor  Kent,  "  seems  to  be,  that  until  the  creditor  has 
established  his  title,  he  has  no  right  to  interfere,  and  it  would  lead 
to  an  unnecessary  and  perhaps  a  fruitless  and  oppressive  interrup- 
tion to  the  exercise  of  the  debtor's  rights.  Unless  he  has  a  certain 
claim  upon  the  property  of  the  debtor,  he  has  no  concern  with  his 
frauds."*  Such,  doubtless,  is  the  general  rule.  Tltat,  like  all 
general  rules,  it  is  subject  to  exceptious,  was  held  by  the  Court  of 
Appeals  of  Kentucky,  in  sustaining  such  a  biU  by  a  creditor  at 
large,  where  the  debtor  resided  or  had  removed  out  of  the  State, 
BO  as  to  prevent  a  judgment  being  obtained  against  him  at  law.^ 

I  Downer  v.  Brnckett,  9  Lair  Beporter,  393 ;  Bowell'i  caM,  fl  Itud.  300.    The  Mine 
cwea  are  reported  in  SI  Vermont,  699  and  B3G. 
<  Haagbion  D.  Enida,  5  Ltw  Beporur,  SOS. 
■  Ingmbuni'.  Phillips,  1  Dftf,  117. 

*  Wjggina  t).  AmutronK.  3  Johns.  Gh.  1<U.    See  UilU  >.  Block,  30  Barbour,  549- 

*  8cou  e.  McMillan,  1  LittcU,  303.  The  vienB  of  the  coart  were  thus  exprcwed : 
"  Qenerallj  speaking,  creditors  mngt  ghoir  thenuclTCs  to  be  iDcb.  bj  obtaioing  Jndg- 
ment  at  law,  befora  they  will  be  allowed  to  apply  to  a  court  of  equity  to  inrMtii^ate  taj 
trttaA  alleged  to  have  been  committed  by  their  debtor,  in  alienating  his  properl;.  The 
necearity  of  thni  first  obtaining  judgment  at  law,  before  application  is  made  to  a  ranrt 
of  chancery,  docs  not,  bowever,  arise  from  the  want  of  jurisdiction  in  the  court  of  chan- 
cery 10  investigate  frand ;  but  it  resnlta  &om  the  circumstance  of  the  demand  which 
eonaiitBtea  thn  creditor,  bang  cogntMble  M  Uw,  and  tbe  nvceaiity  of  that  denuind  bo- 
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In  difToreitt  States  the  attempt  has  been  made  to  establisli  another 
exception,  in  favor  of  attaching  creditors.  In  T^ew  York,  a  bill  in 
favor  of  such  a  creditor  was  ouce  sustained  hj  the  Court  of  Chan- 
ceiy ;'  but  this  was  contrary  to  the  uniform  course  of  decision  in 
that  Stat«,  before  and  since.  In  Illinois,*  and  Missouri,^  the  right 
to  maintain  such  a  bill  was  denied.  Ou  the  other  hand,  Nev 
Hampshire*  end  New  Jersey"  have  held,  that  an  attachment  con- 
ftrs  a  lien,  In  virtue  of  which  the  bill  may  be  maintained.  In 
New  York,  too,  it  was  decided  that  an  attaching  creditor  is  not, 

hg  eaUblished  by  the  determinatioa  of  a  court,  actinf;  iritbin  iu  legitimate  aphere; 
and  whenever  (ho  demuid  is  so  established,  the  court  ot  chancer;,  acliag  within  the 
Bcknowledged  limits  of  ita  jurisdictloD,  vill  search  oat  the  fi^ud,  aod  clear  away  «1! 
obitructions  to  the  effectna!  execution  of  the  judgment  at  law. 

"  Notwithalandiojf,  however,  it  may,  in  Iho  general,  be  necessary  for  the  creditor  to 
establish  his  demand  at  law  before  he  applies  to  a  court  or  ehanceiy,  it  cannot  be  ad- 
mitted to  be  indispensable  in  every  case.  Cases  ma;  occnr,  and  the  present  case  was 
of  that  character  when  the  bill  was  filed,  where,  from  the  absence  of  the  debtor  from 
the  country,  the  Creditor  would  not  be  enabled  to  estahlish  his  demand  at  law.  At 
common  law,  the  credtcor,  in  such  a  case,  might  perhaps  establish  his  demand  at  law, 
by  proceeding  to  outlaw  the  defcodanc ;  hut  in  this  country  alter  a  return  of  '  no  inliiib- 
itont '  ou  the  writ,  the  suit  is  directed  to  abate,  and  after  an  abatement  there  can  be  no  , 
[«i>ceedings  to  outlawry.  Poaacssing,  therefore,  no  menus  of  establishing  his  demand 
at  law,  it  would  seem  the  creditor  ought,  without  iirsC  commenciDg  an  action  at  law,  to 
be  allowed  to  apply  to  a  court  of  equity  for  relief.  It  is  not  unuaual  for  courts  of 
equity  to  entertain  jurisdiction  and  give  relief,  wherever  the  principles  by  which  Iho 
ordinary  courts  are  guided  in  their  adminiatrstion  of  jastice,  give  right,  but  froni  acci- 
dent, or  f^aud,  or  defect  in  their  mode  of  proceeding,  those  courts  can  afford  no  rT'm- 
ody,  or  cannot  give  the  most  complete  remedy.  It  is  upon  this  principle,  of  a  defect  in 
the  mode  of  proceedings  at  law,  tliaC  the  jurisdiction  of  niaity  causes  lias  been  inins- 
lated  from  a  conn  of  law  to  a  court  of  chancery ;  and  if  such  a  defect  Lc  sufHcicnt  to 
tranatbr  a  cause,  otherwise  cognizable  at  law,  lo  a  court  of  chancery,  a  Jbrliori  should 
It  be  sufficient  to  authorize  the  chancellor  lo  take  cognizance  ofa  case  ini-olving  matter 
properly  of  equitable  jurisdiction,  sooner  than  be  would  have  done,  if  no  such  defect 
in  the  proceedings  at  law  existed. 

"Fraud  is  properly  cognizable  in  a  Fourt  of  chancery,  as.  well  as  in  a  court  of  law; 
end  allhongh,  when  committed  by  debtors  in  conveying  their  property  to  the  prtgudice 
of  creditors,  the  chancellor,  in  ordinary  cases,  may  refuse  to  inquire  into  the  fraud,  un- 
til the  creditor,  by  obtaining  judgment  at  law,  ealablisbca  the  justice  of  his  demand ; 
ycl,  when  the  debtor,  by  absenting  himself  from  the  country,  renders  all  proccedinKS  at 
law  againat  him  ineSectunI,  the  clianccllor,  regardless  of  his  practice  iu  ordinary  ciisea, 
will  lay  hold  of  the  property  allied  to  be  fraudulently  conveyed,  examine  the  fhiud, 
inquire  into  the  jastice  of  the  creditor's  demand,  and  finally,  by  acting  ou  the  Ihing, 
grant  the  appropriate  relief.  It  is  true,  according  lo  the  ancient  practice  in  chancery, 
no  decree  coald  be  pronounced  against  a  delendnnt,  without  the  personal  service  of  pro- 
cess; but  we  have,  in  thia  country,  a  statute  authorizing,  in  all  suits  in  chancery 
against  absent  defendants,  an  order  for  publication  ;  and  the  publication,  when  made, 
is,  for  all  purposes  of  trial,  equivalent  lo  the  personal  service  of  process." 

>  Falconer  tr.  Freeman,  4  Sandibrd,  Ch.  965. 

*  Bigelow  n,  Andress,  31  Illinois,  333. 

*  Martin  c.  Michael,  33  Missouri,  SO. 

*  Stone  r.  Anderson,  6  Foster,  506. 

*  Bunt  V.  Field,  1  Stockton,  36,  ovemiling  MdTille  e.  Bromi,  1  Harrison,  M3. 
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before  he  obtains  judgment,  entitled  to  impeach  the  honS  fides  of 
a  judgment  confessed  by  a  debtor  to  a  third  person  before  the 
attachment  was  levied.^  Snch  is  the  positicm  of.tbis  branch  of 
the  m^n  question. 

But  it  has  come  uj>,  sabetantially,  in  another  form,  in  the  case 
of  the  attachment  of  personal  property  in  the  hands  of  a  person 
other  than  the  defendant,  claiming  it  under  a  transfer  &om  the 
defendant.  In  such  case,  can  the  attachment  plaintiff,  or  the  offi- 
cer wlio  levied  the  writ,  vhen  sued  for  trespass  by  the  party  claim- 
ing under  the  defendant's  transfer,  show  in  defence  that  the 
alleged  transfer  was  fraudulent  as  f^inst  the  attaching  creditor  ? 
Against  the  right  to  set  up  such  a  defence,  the  same  ground  is 
taken  as  against  the  right  of  such  a  creditor  to  muntain  a  credi- 
tor's bill,  namely,  that  he  is  only  a  creditor  at  large  until  he  haa 
obtained  a  judgment.  On  the  other  hand,  it  is  urged  that  the 
statute  relative  to  fraudulent  conveyances  is  not  by  its  terms  con- 
fined to  judgment-creditors ;  that  such  conveyances  are  void  as  to 
all  creditors  who  elect  to  treat  them  as  void  by  adopting  the  pro- 
cess which  the  law  provides ;  tliat  attachment,  as  a  provisional 
remedy,  is  one  of  these,  the  command  of  which  is  the  same,  in 
substance,  as  that  of  an  execution ;  and  that  a  levy  under  it  is  a 
lien  which  auUiorizes  the  party  claiming  through  it  to  assail,  as 
fraudulent,  transfers  of  the  property  levied  on.  The  whole  sub- 
ject came  under  discussion  before  the  New  York  Superior  Court;, 
and,  after  an  elaborate  review  of  the  authorities,  the  court  held, 
that  the  defence  was  available  to  an  officer  executing  an  attach- 
ment.' Afterwards  it  came  before  the  Court  of  Appeals  of  that 
State,  by  which  the  same  doctrine  was  maintained ;  that  court 
holding  that  an  attaching  creditor  is  not  to  be  deemed  a  mere 
creditor  at  large,  but  a  creditor  having  a  specific  lien  upon  the 
property  attached,  and  tliat  tlie  sheriff,  as  his  bailee,  has  a  like 
lion,  and  is  eiititled  to  show  that  a  supposed  sale  of  the  attached 
property  was  fraudulout  as  against  the  attaching  creditor,*    This 

1  Bentle;  n.  Goodwin,  IS  Abbott  Pract.  R.  83 ;  ».  a.  38  BarboDr,  633 ;  Brooka  v. 
Stone,  19  Howard  Pnct.  R.  S99.    Sea  WinCringluim  ti.  Wintrioghtun,  20  Jahni.  S9S. 

■  Tbajer  c  Willel,  S  Bosworth,  3M;  t.  c.  9  Abbott  PracL  B.  335.  S«e  Skinner  c. 
Oetdnger,  U  Abbott  Pcut.  R.  109. 

■  Hall  V.  Strjker,  37  New  York,  S9fl ;  OTemUng  the  deciiioa  of  the  Supreme  Conrt 
in  the  ume  caw,  at  reporied  in  2»  Barbonr,  lOA,  and  9  Abbott  Pracl.  R.  343.  And  see 
Rinche;  b.  Striker,  28  New  York,  49,  where  the  court  adhered  to  iu  pi^rions  decition 
in  Hall  v.  Strjker.  And  where  it  ii  allowed  to  a  sheriff  to  diipute  a  claim  lo  attached 
property,  on  the  (tronnd  that  Uie  mIb  nnder  which  it  is  claimed  adrenely,  wai  &aadu- 
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is  virtually  an  abandonment  of  the  whole  ground  of  controversy 
as  to  the  right  of  such  a  creditor  to  maintain  a  creditor's  bill ;  and 
Hirows  the  weight  of  the  authority  of  New  York  in  favor  of  a 
doctrine,  which  is  too  just  iu  principle  and  bene&ceut  in  results, 
to  be  long  overborne  by  the  single  objection  that  none  but  a  judg- 
mentoreditor  cati  mtuntain  such  a  bilL 

§  226,  The  lieu  of  an  attachment  extends  only  to  the  property 
wliich  has  been  actually  subjected  to  its  action.  It  cannot  con- 
ttructively  reach  the  property  of  ou«  who  has  been  summoned  as 
garnishee.  Therefore,  where  one  who  had  been  so  summoned 
died,  pending  the  proceedings  against  him,  and  his  administrator 
was  made  a  party  to  the  suit  as  his  representative,  and  judgment 
was  rendered  against  the  administrator,  on  account  of  a  debt  due 
from  tlie  intestate  to  the  attachment  defendant,  it  was  held,  that 
this  judgment  was  not  entitled  to  priority  over  any  other  debts  of 
the  intestate,  as  tlie  attachment  was  no  lien  upon  fais  effects,  and 
the  plaintiff  could  acquire  no  greater  interest  under  the  attach- 
ment proceedings,  in  the  debt  of  the  garnishee  to  the  defendant, 
than  the  defendant  himself  would  have  had  if  no  attachment  had 
been  made.' 

§  227.  The  lien  of  an  attachment  is  not  limited  to  the  amount 
for  which  the  writ  commands  the  ofiGcer  to  attach ;  but  is  com- 
mensurate with  the  amount  of  the  judgment  and  costs,  though 
that  be  greater  than  the  sum  which  tlie  precept  of  the  writ  re- 
quired the  officer  to  secure.'  But  this  is  not  to  be  understood  as 
authorizing  a  judgment  in  the  attachment  suit  for  any  other  cause 
of  action,  than  that  for  which  the  attachment  was  issued.  If  the 
plaintiff  take  judgment  for  more  than  was  then  due  him,  with  in- 
terest, he  cannot,  as  against  other  attaching  creditors,  sustain  his 
attachment  for  the  excess.  Thus,  where  a  debt  was  payable  by 
instalments,  one  falling  due  in  May,  and  one  in  September ;  and 
in  the  intervening  July,  an  attachment  was  sued  out  on  that  wliich 
matured  in  May ;  and  in  the  following  December  the  plaintiff  took 
judgment  for  hotJt  Instalments ;   it  was  held,  that,  as  against  a 

lent  and  void,  he  wkj,  oq  the  aame  groand,  fbllow  the  proceodi  of  the  property  in 
monc}',  where,  as  in  New  York,  heU  Tested  with  a  right  of  action  to  lecorereuch  prop- 
erty.   Kelly  B.  Lane,  28  HowaM  Pract.  R.  laS. 

I  Parker  v.  Parr,  S  Browne,  331. 

■  Searle  b.  Preiton,  33  Maine,  SU. 
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junior  attiuihor,  he  could  hold  only  the  amount  of  the  May  instal- 
ment,  with  interest.* 

§  228.  As  the  vhole  office  of  an  attachment  is  to  seize  and  hold 
property  until  it  can  be  subjected  to  execution,  its  lien  is  barren 
of  any  benefici^  resulte  to  the  plaintiff,  unless  he  obtain  judgment 
against  tiie  defendant,  and  proceed  to  subject  the  property  to  exe- 
cution. A  judgment  for  the  defendant,  therefore,  destroys  the 
lien,  atidfemits  the  parties  to  their  respectire  positious  before  the 
attachment  was  levied.' 

§  229.  An  attachment  takes  precedence  of  a  junior  execution ;' 
and  a  purchaser  of  land  under  an  attachment,  will  prevail  against 
a  purchaser  under  a  judgment  obtained  after  the  levy  of  the 
attachment,  though  the  judgment  in  the  attachment  suit  was  sub- 
sequent to  the  other.*  Tlie  strength  of  this  doctrine  was  illus- 
trated in  a  case  in  Pennsylvania,  under  a  statute  which  declared 
that  "  Every  writ  of  attachment  executed  on  real  estate  shall  bind 
tlie  same  offatrut  pureHatert  and  Twrtgageet."  On  the  18th  of 
January,  1847,  an  attachment  was  executed  on  real  estate.  In 
November,  1848,  judgment  was  obtained  in  the  action.  In  the 
mean  time,  several  other  creditors  of  the  defendant  sued  out 
attachments,  and  caused  them  to  be  executed  on  the  same  real 
estate ;  and  in  all  those  cases  the  defendant  confessed  judgments 
in  April,  May,  and  June,  1848.  The  plaintiffs  in  these  judgments 
claimed  priority  of  the  first  attaching  creditor,  because,  though 
tlieir  attachments  were  later  than  his,  tlieir  judgments  were  ear- 
lier ;  and  it  was  contended,  on  their  behalf,  that  the  lien  of  the 

1  BTTaciue  Cil;  Bulk  v.  CoTiUe,  19  Hinrard  Frw».  B.  389.  The  queidon  does  not 
•ppcar  to  b«ve  been  raised,  whether  the  taking  of  the  jadgmeat  for  more  than  «*i 
■ned  for  did  not  whollj  dissolre  the  sttachmont  ti  to  subsequent  attacben.  Had  it 
been,  tbe  conrt  would  bsrdl;  baire  hesitated  to  anatain  it,  as  wiis  done  in  a  similar  case 
in  Michigan.  Bale  v.  Chandler,  3  Michigan,  &31.  Such  a  ruling  would  bare  been 
ftill7  upheld  b7  the  cases  cited,  post,  J  383.  And  see  Tnnnison  v.  Field,  31  Illinois, 
108;  Austin  v,  Bargelt,  10  Iowa,  303. 

*  Clap  r.  Bell,  4  MaM.  99;  Johnson  r.  Edwn,  a  Alkens,  399;  Sajdam  d.  Hugg»- 
fcrd,  33  nek.  469 ;  Hale  n.  Curamings,  3  Alabama,  398. 

*  Gooin  e.  M'Daniel,  1  U'Cord,  4S0;  Van  Loan  v.  EUne,  10  Johns.  139;  Lummis 
a.  Boon,  3  Pennington,  734 ;  Fond  ir.  Griffin,  1  Alabama,  678 ;  Beck  v.  Brady,  T  Lott- 
Uana  Annual,  1 ;  Harbison  d.  HcCartitej,  1  Grant,  ITS. 

*  Bedns  s.  Woffbrd,  4  Smedes  &  Marshall,  979  ;  Am.  Ex.  Bank  b.  Morris  Canal  and 
Banking  Co.,  e  Hill  (N.  T.],  363;  Martini'.  Drjden,  6  Illinois  (1  Gilnian),  1ST;  Bald- 
win V.  Leftwich,  1 3  Alabama,  B3S ;  Tappau  v.  Harrison,  S  Utimpbi«;(,  1 73 ;  Oldham 
V.  ScriTsnor,  3  B.  Mouroc,  97  S. 
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first  attachment  bound  the  property  only  as  gainst  suhBequeitt 
pwckatert  and  martgageea ;  but  it  was  held,  that  lliough  a  juig- 
ment  creditor  was  neither  a  purchaser  uor  a  mortgagee,  and  there- 
fore not  within  the  letter  of  the  law,  yet  he  was  within  its  equity ; 
and  the  priority  of  the  first  attachment  was  sustained.^ 

§  230.  Ab  attachment  in  the  hands  of  one  officer,  levied  on 
personal  property,  will  take  precedence  of  a  senior  execution,  in 
the  hands  of  another  officer,  who  has  not  effected  a  levy.*  Thus, 
where  a  constable  seized  certain  property,  under  an  attachment 
for  a  sum  exceeding  fifty  dollars,  issued  by  a  justice  of  the  peace, 
and  tlie  law  required  tliat,  in  such  a  case,  he  should  deliver  the 
property  to  the  sheriff,  to  be  sold,  if  required  to  satisfy  the  attach- 
ment, which  was  done;  and  tlie  sheriff,  instead  of  holding  the 
property  subject  to  the  attachment,  levied  on  it  an  execution  that 
was  in  his  hands  before  the  attachment  was  levied ;  it  wa^  held, 
that  this  was  a  wrongful  act,  which  would  enable  the  constable  to 
maintain  replevin  against  the  sheriff  for  the  property.' 

1  BchflcUett  &  Ol^e'»  Appeftl,  U  Penn.  Stale,  326. 

■  Fiold  V.  Milbom,  9  MiMOiirl,  491.  ' 

'  Boarne  d.  Uockcr,  II  B.  Monroe,  S3.  The  fblloiriag  are  tbe  -rivwi  of  the  conrt: 
"  The  qnoltion  in  this  case  depends  npon  the  qneition  whether  the  lery  of  the  attacb- 
ment  was  lawful  while  there  waa  an  ontevied  execation  in  the  hands  of  another  officer. 
For  if  B  constable  had  ■  right  to  levj  tbe  process  in  hia  handg,  mi  do  not  perceive  how 
the  sheriff  could  rigbtfniif  iaTado  the  posscsaion  that  lawfkillj  «cqaircd,  or  take  from 
him  the  property  which  he  had  rightfully  taken  for  the  parposes  of  the  writ  in  his 
hands,  and  which  by  his  seiiuro  WM  placed  properly  in  the  cnatody  of  the  law.  It  ii 
to  prevent  anch  an  inraaion  of  pouesaion  lawfully  acquired  under  legal  procesa,  to  re- 
moTO  all  ground  for  such  a  struggle  between  independent  officers  of  the  law,  and  to 
•void  occasion  for  conflict  between  di^rmt  authoritiea  or  tribanala  competent  to  act 
upon  the  aame  party  and  the  aame  property,  that  the  law  baa  established  the  principle 
that  the  flrsi  execution  of  the  process  in  the  hands  of  distinct  officers  and  emanating 
tnm  distinct  and  competent  authorities,  shall  give  the  precedence.  The  fact  that  in 
the  case  of  executio&s  in  distinct  hands,  the  priority  of  date  is  held  to  be  of  no  force 
against  the  priority  of  actual  execution,  shows  that  the  principle  above  referred  to,  and 
Git  objects  to  be  secured  by  It,  are  deemed  of  more  conaeqacnce  than  the  prcscrrntion 
or  existenoe  of  the  lien  existing  by  delivery  of  tbe  writ,  but  which  standing  by  itself  ia 
scarcely  more  than  nominal,  and  fades  into  nothing  nnless  followed  by  an  actual  legal 
levy.  An  Hltnchment  ia  aa  imperative  in  requiring,  and  ai  efficacioua  in  authoriiia;;,  a 
seizure  of  the  defendant's  goods  as  a  JUri  Jaa'iu.  And  if  tbe  IicDi  whatever  it  he,  of 
the  senior  execution  leaves,  white  it  is  unlevied.  such  property  or  right  in  the  defend- 
ant that  a  Junior  execution  in  distinct  hands  may  not  only  be  levied  on  it,  but  may  by 
the  first  levy  appropriate  tbe  property  to  itself,  to  tbe  exclusion  of  the  aenior  execution, 
wo  do  not  perceive  on  what  ground  the  uulevicd  execution,  or  any  lien  attaching  to  it, 
onn  repel  an  attachment,  which  is  a  process  of  equal  authority  with  itself  True,  the 
attachment  gives  no  lieo  before  it  it  levied.  But  this  ia  aubstantially  tmo  with  reaped 
to  the  junior  execution,  as  against  tbe  older  one  in  tbe  handa  of  the  officer.  Aud  it  ia 
also  substantially  true  with  respect  to  the  older  one  itself,  as  against  a  junior  execu- 
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§  281.  Unless  otherwise  directed  b^  statute,  attachmente  tako 
precedence,  and  are  entitled  to  satisfaction,  in  the  order,  in  point 
of  time,  of  their  service.' 

tion  in  the  hwiili  of  •  dbtinct  officer,  acting  Doder  a  dlatiDCt  aathoritf.  For  to  t»y 
that  u  between  them  the  fint  levy  gauu  the  preoedenc^,  is  to  My  that  M  betweea  them 
there  is  no  lien  until  there  ii  a  lery.  It  seems  impottible  to  trace  this  want  or  annihi- 
latioD  of  the  lien  of  each  ai  against  the  other  to  the  bet  that  each  would  hare  a  lien 
hat  for  tl>e  other,  or  that  each  has  a  liea  except  ss  against  the  other.  If  the  lien  ant- 
ing from  the  right  to  levy  were  to  be  r^arded,  the  eiecnlion  first  in  hand  miut  pro- 
Tail.  Tbe-tnie  firoDnd  and  principle  or  the  rule  appUcHble  to  the  case  seems  to  be^ 
that  the  process  in  the  hands  of  each  officer  being  equally  authoritative  and  equally  im- 
perative in  its  requisition  to  seiie  the  property  of  the  d^ndant,  and  each  officer  being 
bMlependent  of  the  other,  each  hai  a  right  and  is  bonnd  to  execnte  the  process  in  hU 
hands  as  speedily  and  as  eflbctnally  as  he  can,  and  that  the  right  and  autiiority  of  each 
being  equal,  either  maj  rightfully  act  without  yielding  to  the  mere  anthori^  of  dw 
other  to  act;  but  that  when  either  hits  acted  ander  the  mandate  of  his  procesa,  and  hai 
by  seiKare  acquired  the  possession,  and  pieced  Che  property  in  the  custody  or  nnder  the 
authority  of  the  law,  the  other  is  bound  to  respect  this  possession  and  custody.  And 
he  cannot  aftorwards  cake  the  property,  because  H  is  no  longer  in  the  possesaion  or 
power  of  the  defendant,  but  has  already  beea  taken  bj  compeCenC  anchoriCy,  and  is  un- 
der the  power  and  protection  of  the  law,  and  because  hts  subsequent  seiiure  of  it,  while 
ill  the  lawful  possession  of  the  first  taker,  would  be  a  trespass  which  he  is  not  anthrax 
iied  to  commit  A  possessioa  derived  from  the  act  of  the  defendant  is  of  eonne  not 
thna  protected."    See  Field  d.  Hilbnra,  9  Miseoari,  493. 

1  Bobertson  o.  Bprrest,  3  Brevard,  466 ;  Crowninshield  v.  Strobel,  Ibid.  80;  Emer- 
WKi  o.  Fox,  3  Louisiana,  1 83 ;  Atlas  Bank  o.  Nahant  Bank,  33  Pick.  1S8 ;  WaUaca  v. 
Fonwt,  S  Harris  &  H'Henry,  3S1 ;  TaU«t  v.  Harding,  10  Uissouri,  350;  Farawi* 
Bank  ».  Say,  6  Qraitaa,  3B0. 
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OHAFTEB   IX. 

ATTACHKENT  OF  BEAL  ESTATE. 

§  282.  It  would  be  incoasistent  with  the  scope  and  design  of 
ibis  work  to  set  forth  the  lav  of  each  State  as  to  the  interests  in 
real  estate  which  are  Bubject  to  attachment.  It  may  be  stated, 
however,  that  the  general  principle,  which  confines  the  right  of 
attachment  of  tangible  property  to  such  interests  tlierein,  or  de- 
scriptions thereof,  as  can  be  sold,  or  otherwise  mode  available, 
tmder  execution,  to  satisfy  the  plaintiff's  demand,  applies  as  well 
to  real  as  personal  property. 

§  233.  Whether  real  estate  can  bo  attached,  when  the  defend- 
ant has  sufficient  personal  property,  accessible  to  the  officer,  out 
of  which  to  make  the  debt,  must,  in  like  manner,  depend  on  the 
law  of  each  State,  and  the  peculiar  plirasoology  of  the  writ  under 
which  the  officer  acts.  It  may  be  considered  a  sound  doctrine, 
that,  in  the  absence  of  any  positive  limitation  of  ti\e  right  of  at- 
tachment, real  estate  may  be  as  well  attached  as  personalty ;  and 
tliat  the  existence  within  the  knowlec^  of  the  officer  of  a  suf- 
ficiency of  the  latter,  which  he  might  seize,  will  not  invalidate  an 
attachment  of  the  former.  This  was  so  held,  where  a  statute 
existed  directing  attachments  to  be  served  by  attaching  tlie  goods 
or  chattels  of  tlie  defendant,  or  if  -none  could  be  found,  by  attach- 
ing his  person  or  iaud.^ 

§  284.  Another  established  principle  affects  with  peculiar  fat- 
ness attachments  of  real  estate,— -that  the  attachment  can  operate 
only  upon  the  right  of  the  defendant  existing  when  it  is  made. 
If,  prior  to  the  attachment,  he  had  sold  and  conveyed  the  land,  in 
good  futh,  but  the  veudee  did  not  put  the  deed  on  record  until 
afterward,  but  did  so  before  a  sale  of  the  land  under  execution, 
it  cannot  be  held  for  the  debt  of  the  vendor.*  Nor,  on  the  other 
hand,  can  any  interest  which  the  defendant  subsequently  acquires 

>  Liluim  V.  Downer,  8  ConD.  SS2;  Wuthert  v.  Mudd,  IS  B.  Uooiim,  lis. 
*  Cox  V.  Mitoer,  23  niinoU,  476. 
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be  reached  by  it.  This  principle  was  applied  in  the  following  case. 
The  Commonwealth  of  Massachusetts,  in  1832,  gave  a  bond  for 
tide  to  real  estate  to  P.,  and  in  August,  1836,  executed  to  him  a 
deed  in  pursuance  of  the  bond.  Prior  to  the  last-named  date,  P. 
conTcyed  by  deed  of  warranty  an  interest  in  the  lands,  to  parties 
from  whom,  by  intermediate  conveyances,  that  interest  came  to  be 
vested  in  S.  In  1835,  S.  conveyed  by  warranty  deed  to  C,  but 
the  deed  was  not  recorded  till  1839.  In  May,  1SS6,  that  interest 
was  attached  as  the  property  of  S.,  and  sold  in  1841,  under  the 
execution  in  the  attachment  suit,  and  height  by  P.,  Uie  original 
obligee  iu  the -bond  from  Massachusetts.  The  question  of  title 
came  up  in  a  suit  by  C.  against  P.  for  a  proportionat«  part  of  the 
value  of  timber  cut  by  the  latter  from  tlie  land.  On  behalf  of  0. 
it  was  claimed,  that  the  title  made  by  Massachusetts  in  1836,  en- 
ured to  C.'s  benefit,  by  virtue  of  tiie  varions  conveyances,  with 
warranty,  beginning  with  that  from  P.  and  ending  with  that  from 
8.  to  C.  On  the  otiier  liand,  it  was  urged  in  support  of  P.'s  title 
that  the  attttchment  through  which  he  claimed,  having  been  laid 
on  the  land  before  the  deed  from  S,  to  C.  was  recorded;  and  there- 
fore before  it  could  take  effect  against  the  attachment  plaintifife, 
by  its  registry,  gave  to  the  attachment  plaintiff  the  same  title 
which  would  have  enured  to  them,  by  the  doctrine  of  estoppel,  if 
they  had  held  under  a  deed  with  covenants  of  warranty  recorded 
at  the  time  of  the  attachment,  and  that  their  right  passed  to  P. 
This  claim  on  behalf  of  P.  was  repudiated  by  the  court  in  these 
terms :  "  The  purpose  of  an  attachment  upon  metne  process  is 
mmply  to  secure  to  the  creditor  the  property  which  the  debtor  has 
ftt  the  time  it  is  made,  so  that  it  may  be  seized  and  levied  upon  in 
satisfaction  of  the  debt,  after  judgment  and  execution  may  be 
obtained.  The  titie  to  the  property  remains  unchanged  by  the 
attachment. 

"  An  attachment  can  operate  only  upon  the  right  of  the  debtor 
existing  at  the  time  it  is  made.  No  interest  subsequently  acquired 
by  the  debtor  can  in  any  manner  be  affected  by  the  return  thereof, 
when  none  was  in  him  at  the  time. 

"  We  have  been  directed  to  no  case,  and  it  is  believed  that  none 
can  be  found,  where  a  titie  has  been  held  to  enure  to  a  creditor 
frum  an  attachment  upon  a  writ  by  way  of  estoppel,  as  from  a 
deed,  with  covenants  of  warranty,  where  there  is  no  title  of  the 
debtor  utxin  which  the  attachment  can  operate.    Upon  the  prin- 
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ciple  contended  for,  it  vould  be  in  the  power  of  a  creditor,  by  a 
return  of  an  attachment  upoD  meme  process,  to  secure  to  himself 
any  interest  in  real  estate  irhich  his  debtor  might  obtain  subse- 
quently thereto,  if  the  interest  should  be  attachable. 

*'  At  the  lime  the  attachment  vas  made,  S.  had  no  tide  irhat- 
ever  in  the  land,  nor  had  he  seizin  or  possession.  If  he  had  made 
no  conreyance  till  the  title  had  passed  &om  tho  Commonwealth 
of  Haesachosetts  to  P.,  the  attachment  would  be  entirely  without 
effect  ^lainst  him,  but  the  title  of  the  CoDunonwealth  would  enure 
to  his  benefit  alone.  The  levy  of  an  execution  at  the  same  time 
wonld  be  a  nullity,  and  the  return  of  full  satisfaction  thereon 
would  not  prevent  the  iesue  of  a  new  execution  upon  seirefaeiat. 
When  the  levy  was  made  upon  the  execution  obtained  from  the 
judgment  recovered,  the  title  had  passed  from  the  Commonwealth 
of  Massachusetts  to  P.,  and  the  same  enured  to  S.,  and  instantly 
toC."> 

§  235.  The  question  has  frequently  arisen,  whether  a  mor^;aged 
of  real  estate  has  on  attachable  interest  therein.  It  has  been  held 
by  courts  in  several  States,  that,  before  an  entry  for  condiHon 
broken,  with  a  view  to  foreclosure,  such  interest  cannot  be  taken 
in  satisfaction  of  a  judgment  and  execution  aguust  him.  This 
doctrine  has  been  so  frequently  discussed  and  reaffirmed,  that  it 
may  be  considered  fully  established.  Whether  his  interest  is  so 
changed  by  such  entry,  that  it  becomes  attachable,  is  a  question 
which  does  not  appear  to  have  been  distinctly  presented  for  adju- 
dication, except  in  Maine.  In  several  opinions,  courts  had  car^ 
folly  limited  the  doctrine  to  the  cases  before  them,  where  there 
had  been  no  entry  for  a  breach  of  the  condition,  or  when  the 
mortgagor  was  in  possession ;  and  in  others,  they  intimated,  in 
terms  far  from  implying  doubts,  that  the  respective  rights  of  the 
parties  to  a  mortgage  were  not  materially  changed  by  the  entry 
of  the  mortgi^ee.  Before  the  Supreme  Court  of  Maine,  however, 
the  question  was  broadly  presented,  and  after  a  full  and  caref\il 
examination,  it  was  decided  that  the  interest  of  a  mortgagee  can* 
not  be  attached  any  more  after  entry  than  before.* 

I  CiDcker  v.  Fierce,  31  Maine,  1 77. 

*  Smith  s.  People'*  Buik,  M  Uaine,  185 ;  Lincoln  s.  WMte,  SO  Ibid,  a9I ;  Thonir 
ton  V.  Wood,  43  Ibid.  IBS.  The  viewa  of  the  conrt  were  thni  exprasaed,  in  the  flnt 
of  theae  cuei ;  "The  reaoltii  to  be  drnni  from  the  pdneiplee  whieliire  bare  ooiwid 
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§  236.  The  requisites  of  ao  attachment  of  real  estate  are  gen- 
erally determiiied  by  statute.  Where,  hoirever,  that  is  not  the 
cose,  the  rule  which  has  obtained  in  Maine  and  Massachusetts 
would  probably  be  received  and  applied,  —  that  it  ia  not  necessary 
for  the  officer  to  go  upon  the  land,  or  into  its  vicinity,  or  to  see  it, 
or  do  any  otlier  act  than  make  return  upon  the  writ  that  he  had 

chmI,  that  llie  brsRch  of  the  condician  in  a  mortga^  in  no  respect  chsngei  the  natare 
of  the  estate  in  the  reapeccire  portiea.  Notwittuumding  tvch  breach,  the  mongigor  ii 
itill  considi'Tcd  liic  owner  o^-itinst  all  but  the  mortgagee;  be  may  sell  and  eotrrej  the 
(ce ;  may  lease  the  land,  if  in  possctsioo  ;  and  in  every  respect  deal  irith  it  aa  his  own. 
Tlie  equity  of  redemption  remasna  little,  if  at  all,  aiTected  by  an  entry  of  the  mortfragee, 
after  breai:h  of  the  coiuliiion ;  thu  rights  of  the  mortgagor  aie  not  swentiall;  impaired 
till  foreclosure.  It  may  be  taken  on  execution  against  the  owner  and  disposed  of  as 
well  al^r  as  before  inch  entry ;  and  the  intcreat  acquired  by  the  creditor  dtllen  in  no 
reaped  from  that  which  he  would  have  obtained,  if  made  befoi«  broach  of  coadilion. 
The  mongagce,  by  his  entry,  acquires  no  obsolnte  interest  presently,  which  ho  would  , 
not  have  done  by  takinj;  possession  before  the  breach  of  the  condition.  In  both  coses 
he  would  hold  the  land  subject  to  redemption,  and  be  obliged  to  account  atrictly  tor 
the  net  value  of  the  runts  and  profits ;  if  they  should  be  equal  to  the  amount  of  the 
debt  secured"  by  the  mortgngc,  before  the  expiration  of  the  time  necessary  to  work  a 
fbrcclosorc,  the  mortgage  would  bo  discharged  thereby  aa  effectually  as  by  any  other 
mode  of  payment.  In  the  view  of  a  court  of  equity,  the  rents  and  proflla  are  incidents 
(&  jurt  to  the  ownership  of  the  equity  of  rcdempliun.  In  no  scnac  can  they  be  the 
property  of  the  mortgagee,  till  foreclosure.  He  Buircndors  no  rights  which  he  before 
possessed  by  the  entry.  In  the  language  of  Chief  Juatice  Shaw,  in  Fay  v.  Cheney,  14 
Pick.  399,  '  the  entr}'  does  little  or  nothing  to  change  the  relative  righm  of  the  partiea. 
It  fixes  Ibo  eommencoment  of  three  years,  the  lapse  of  which,  by  force  of  law,  if  the 
estate  be  not  redeemed,  will  work  a  fbrccloaure.'  Until  that  takes  place,  the  mortgage 
is,  aa  before,  a  scenrity  for  the  debt,  and  remmna  the  personal  property  of  the  mortga- 
gee, pas.iing  on  his  death  to  the  encculot  and  not  to  the  heir.  No  new  property  ia  added 
to  it  by  entry,  which  did  not  previoiisiy  belong  to  it,  so  as  to  make  it  liable  for  the  dcbM 
gf  the  mortt^gec.  All  the  dilGculiies  and  inconreniencea,  which  would  result  from  a 
levy  of  an  exci-ution  upon  aueh  an  <!statc,  before  entry,  would  exist  in  even  a  greater 
dcjtroc  afterwards.  In  addition  to  the  fact,  that  an  execution  might  rcqaire  but  a  small 
part  of  tbe  land  to  satisfy  it,  and  several  levies  might  bo  made  by  several  persona, 
which  would  bo  an  embarrassment  (o  tho  mortgagor,  or  bia  rcprcscDtatiro,  if  they 
should  wiiih  to  redeem,  (here  would  lie  the  greater  difficnlty  arising  from  the  rents  and 
profits,  for  the  value  of  which  the  latter  would  be  entitled.  In  anch  a  case,  who  would 
he  hel<l  to  oi-count  for  them,  a  port  having  been  received  by  the  mortgagee,  and  a  port 
hjr  several  creditors,  who  might  claim  to  auececd  to  his  right  aa  tbe  mor^agee? 
Again.it  whom  must  the  mortgagor  bring  his  bill  in  equity,  that  he  may  be  nwlored  to 
his  estate  ?  Was  it  supposed  that  by  the  acts  of  strangers  ho  should  be  turned  from 
the  plain  and  straight  course  of  seeking  his  equities  from  the  mortgagee  and  his  as- 
algns?  To  whom  must  the  tender  be  made  to  entitle  the  owner  of  the  equity  of 
redemption  to  the  rights  secured  to  him  by  law  1  Bat  a  difUculty  greater  than  incon- 
veniences presents  itself  as  an  in aurmoun table  obstacle  to  the  levy  upon  a  mortgagee's 
light  before  foreclosure.  The  mortgage  is  a  '  pledge,'  '  a  cAotr.  M  actiita,' '  an  accident ' 
until  foreclosure.  Such  cannot  be  taken  and  sold  on  execution,  unless  by  express 
statute  provision,  much  less  if  possible,  enn  it  be  the  subject  of  levy  by  a  set-off.  If 
the  inlerext  of  a  mortgagee  cannot  be  tnken  in  aatisfsctioa  of  an  execution,  it  cannot 
be  the  subject  of  attachment  upon  mane  process.  So  attachment  can  be  made,  where 
there  is  do  right  of  tbe  debtor  which  is  attachable."    See  Courtney  b.  Cair,  6  Iowa, 
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attached  it.*  He  hae  no  right  to  take  actual  exclusive  possession 
of  the  property,  or  in  any  way  to  disturb  the  possession  of  the 
occupants.' 

§  237.  In  making  such  return,  a  distinctioa  is  taken  between 
the  levy  of  an  attachment,  wliich  is  a  mere  lien  on  the  property, 
and  tlie  levy  of  an  execiition,  by  which,  when  carried  to  a  sale, 
the  defendant's  property  is  devested.  In  the  latter  case  greater 
precision  is  required  than  in  the  former.  Hence  it  has  been  con- 
sidered, in  the  case  of  an  attachment,  that  any  words  wliich  clearly 
designate  and  comprehend  the  property  attached,  are  sufficient.' 
In  such  case,  too,  the  generality  of  the  description  makes  no  dif- 
ference, if  it  bo  suflicieutly  intelligible  to  fix  tlie  lien  of  the  process. 
Id  certum  est  quod  certum  reddi  potest,  and,  therefore,  if  the  land 
be  at  all  intelligibly  indicated,  the  application  of  tliis  principle  will 
remove  objections  that  might  exist  on  the  score  of  imperfection  in 
tlie  description.*  It  has,  therefore,  been  held,  that  a  return  of  an 
attachment  of  the  defendant's  interest  in  the  farm  he  lives  on  is 
sufficient.*  So,  an  attachment  of  all  the  defendant's  interest  in 
"  a  certain  parcel  of  land  situate  on  Pleasant  Street  in  Boston," 
will  suffice,  if  the  defendant  was  interested  in  only  one  parcel  on 
tliat  street.^  And  where  an  officer  returned  that  he  had  "  attached 
the  homestead  farm  of  the  defendant,  containing  about  tliirty  acres, 
more  or  IcBS  " ;  it  was  held,  that  this  was  a  sufficient  description 
of  the  farm,  although  in  fact  it  contained  about  150  acres ;  the 
statement  of  the  numlKr  of  acres  being  rejected  as  a  mistake  in 
the  officer,  or  as  repugnant  to  the  more  general  description.^  But 
it  has  been  held  that  an  attachment  of  all  A.'s  right,  title,  and 
interest,  in  and  to  any  real  estate  in  tho  county  of  P.  is  void  for 
uncertainty.^  And  so,  an  attachment  of  a  defendant's  "  life  estate 
in  all  the  lands  got  by  Iiis  wife,  supposed  to  be  450  acres."  *  And 
80  an  attachment  of  "  one  half  of  lot  60  "  without  designating 

>  Croshj  ■>.  Allyn,  5  Maine,  453 ;  Perrin  *.  I.«vi>rctt,  13  Mui.  IIS ;  Tajlor  d.  Mix- 
ter.  II  Pick.  341;  Barkhu^t  c.  McClellan,  IS  Abbolt  Pnct.  B.  343,iw(e. 
»  Wood  p.  Weir,  9  B,  Monroe,  54*. 

■  Taylor  f.  Mixlei;,!!  Pick.  341. 

*  Crosby  r,  Allyn,  S  Maine.  453. 

i  Howard  V.  Daniels,  3  New  Hanip.  137 ;  Taylor  p,  Mixler,  II  Pick.  341. 

*  Whitakcr  v.  Samncr,  9  Pick.  308 ;  Lambard  t.  i^ke,  33  Maine,  141. 
'  Bacon  d.  Leonard,  4  Pick.  S77. 

■  Hathaway  i>.  Larrabee,  S7  Maine,  449.    Sid  amtra,  Pratt  it.  Wheeler,  6  On^,  UO. 

*  fitzhugh  V.  Hellen,  3  Harm  k  Johmon,  90S. 
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vhich  half.^    And  bo,  an  attachment  of  "  lot  No.  5  in  block  No. 
12."  > 

In  Missouri  this  case  occurred.  An  attachment  was  leried  upon 
the  undivided  iuterest  of  the  defendant  in  "  the  south  half  of  the 
southeast  quarter  of  section  17,  T.  57,  ti.  85,  containing  eighty 
acres."  This  property  had,  prior  to  the  ■  attachment,  been  subdi- 
vided by  tlie  owners  into  blo<^8  and  lots,  with  streets  dedicated  to 
public  use  sepai-ating  the  blocks,  and  some  of  the  lots  had  been 
sold  to  third  persons,  and  were  occupied  by  them.  Judgment  and 
execution  were  obtained  in  the  attachment  suit,  and  the  sheriff 
proceeded  to  sell  a  number  of  the  lots  laid  out  in  the  property 
described  in  the  levy  of  the  attachment.  The  purchasers  claimed 
that  they  had  acquired  Uie  defendant's  undivided  interest  in  these 
lots ;  but  it  was  held,  that  the  original  levy  was  void  for  uncer- 
'  tainty ;  and  that  it  should  have  described  the  property  leried  on 
with  as  much  certainty  as  a  sheriff's  deed.^ 

§  238.  A  point  is  here  presented  which,  under  some  circum- 
stances,  might  become  of  great  importance  in  reference  to  the  title 
to  real  estate :  ^  Is  it  necessary  to  tlie  validity  of  an  attachment 
of  real  estate,  and  of  the  title  derived  through  it,  that  the  return 
should  state  the  property  to  be  the  defendant's  ?  In  Alabama,  on 
writ  of  error  by  tlie  defendant  to  reverse  a  judgment  because  the 
return  on  the  attachment  did  not  so  state,  it  was  held,  that  a  posi- 
tive affirmation  by  the  sheriff,  that  the  property  belonged  to  the 
defendant,  would  have  no  influence  upon  the  question  of  title, 
and  could  not  be  more  potent  than  a  levy  unaccompanied  by  such 
a  declaration,  and  that  the  return  was  sufficient  without  it.*  But 
supposing  it  sufficient  to  sustain  the  action,  so  far  as  the  defendant 
is  concerned,  is  it  sufficient  as  a  foundation  of  title,  in  favor  of  one 
claiming  title  through  the  attachment  proceeding  ?  In  Uaine,  one 
claimed  title  through  an  attachment,  which  the  officer  returned 
that  he  had  levied  on  property  supposed  to  belong  to  the  defend- 
ant ;  and  it  was  held,  tliat  tlie  qualifying  term  "  supposed  "  did 
not  impair  the  effect  of  the  attachment,  when  the  land  was  in  fact 
the  defendant's,^  On  the  other  hand,  the  Supreme  Court  of  Iowa, 
after  a  full  consideration  of  the  subject,  in  an  elaborate  opinion, 

1  Porter  B.  ByrDC,  ID  Indiana,  148.  '  LncM  o.  Godwin,  6  AUbiimB,  8SI. 

*  Meulej  D.  Zeiglcr,  !S  Texas,  SS.  *  Banniiter  e.  Higginaon,  19  Maine,  73. 

*  Henry  v.  Mitchell,  33  MlHonii,  BI9. 
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took  the  opposite  viev,  and  held  that  in  order  to  pass  a  title,  it 
should  appear  affizinativelf  that  the  property  was  attached  as  the 
property  of  the  defendant.^  This  is  in  accordaace  with  the  doc- 
trine which  had  been  previously  established  in  Virginia,  Kentucky, 
and  Missouri,  in  regard  to  attachments  of  personalty.' 

§  289.  The  effect  of  an  attachment  of  real  estate  is,  to  give  tho 
pliuntiff  a  lien  upon  the  proper^  from  the  date  of  the  service  of 
the  writ.  By  the  act  of  attaching,  no  estate  passes  to  the  plain- 
tiff," or  to  the  attaching  officer ;  *  nor  is  the  interest  or  the  posses- 
sion of  tho  defendant  devested,  nor  does  the  officer  or  the  plaintiff 
acquire  any  right  of  possession,  or  right  to  take  the  issues  or  profits. 

>  Tiffim;  v.  Glover,  3  0.  Greene,  387.  The  foUoiring  are  Die  granDda  of  this  d«- 
drfon.  "Tho  return  of  the  ofBcor,  upon  the  vml,  muat  confltitute  the  foundation  of 
■n  Bnbseqnent  proceed[ngs  against  tho  property  andcr  the  attachment.  It  is  onlj  b}[ 
tbe  rstnm  that  the  coart  is  adriud  of  the  levj,  and  special  judgment  uui  eicecntioil  OB 
only  be  awarded  npon  a  sufficient  levy,  and  this  must  be  ascertained  by  the  oBker's 
return.  The  lien  arising  by  virtue  of  the  levy  can  only  attach  vfhen  the  officer  strictly 
complies  with  the  requirements  of  the  statute.  The  proceeding  being  in  derogndon 
of  the  common  lavr,  and  of  a  violent  character,  it  should  afGrmatively  appear  by  the 
officer's  retom,  that  the  provisions  of  ilic  Btalnte  hnd  bctn  strictly  observed,  as  the 
jurisdiction  of  the  court  over  the  proper^  depends  cptirely  on  a  legal  levy.  It  is  by 
Tirtu«  of  the  levy,  authorixed  by  statute,  that  the  court  prnceeds  to  render  judgment 
of  condcmnatioD  against  the  property.  If  the  levy  is  dcftctivc,  the  CD^rt,  acting  as  a 
court  of  limited  jurisdiction  under  a  special  and  stringent  statute,  has  no  power  lo  pro- 
ceed against  the  land. 

"In  proceedings  in  attachment,  ihe  jurisdiction  of  the  court  is  obtained  by  special 
Buthorily,  derived  from  tho  legislature,  and  hcDCO  the  doctrine  of  presumption,  as 
applicable  to  courts  in  thie  exercise  of  common  litir  powers,  cannot  apply.  In  attach- 
ments, as  ire  have  said,  it  is  the  levy  which  confers  jurisdiction,  and  if  this  appear 
defective,  it  cannot  be  obviated  by  legal  iotcndment,  or  covered  by  the  favor  usually 
entended  to  courts  in  the  exercise  of  tbnir  ordinary  joriedicrion.  This  first  step, 
neceMary  to  conFi^r  power  npon  the  court  to  charge  the  land,  must  bo  correctly  taken, 
oraL  subsequent  proceedings  under  tho  attachment  will  be  coram  nonjudice  and  void. 

"The  sheriff,  under  the  statule,  is  only  authoriicd  to  attach  (he  property  of  the 
defeodant.  It  should  appear  afBrmntively,  npon  hie  return,  that  in  this  particular  ho 
obaerved  the  statute.  Tlie  sheriff  shonld  have  retnmed  that  the  property  attached 
was  attached  as  tho  property  of  the  defendant.  In  no  other  way  could  the  court 
legally  know  the  fact,  and  not  until  this  fact  was  before  the  court  could  tho  court  pro- 
ceed  against  the  land  as  the  land  of  the  defendant.  If  the  properly  of  the  dtfrwianl 
was  not  attached,  there  ye%  no  lien,  there  was  no  levy;  and  as  the  fact  that  it  wua 
•ttached  as  iho  property  of  tho  defendant  wns  essential  to  constitute  a  levy,  such  fiict 
could  not  be  established  by  extraneous  evidence  ddton  the  retnm.  The  atlaclinient 
tnd  sheriff's  retnm  became  maniments  of  title.  Tho  source  of  title  under  nttuchmeot 
can  only  b«  ascertained  by  the  return  npon  the  atCncliment.  To  this  the  court  muat 
look  In  awarding  special  judgment  and  execution.  If  from  this  it  cannot  be  ascertained 
whose  properly  is  attached,  nil  further  proceedings  should  ceoac." 

*  Clay  u.  Neilson,  5  Randolph,  9M ;  Mason  v.  Anderson,  3  Monroe,  293 ;  Andcram 
«.  Scott,  a  Missouri,  IJS. 

*  Lyon  V.  Sanford,  5  Conn.  B44, 

*  Scott  V.  Manchester  Print  Works,  44  New  Eamp.  907. 
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It  merelj  conatituteB  a  Hen,  irliiDh  can  be  made  available  to  the. 
plamtJO"  only  upon  coodltioQ  that  he  recover  a  jadgmeat  ia  tlie 
suit,  and  proceed  according  to  the  existing  lav  to  subject  the' 
property  to  sale  under  execution.^  And  this  lien  has  been  held 
to  be  as  specifio  as  if  acquired  by  the  voluatary  act  of  the  debtw, 
and  to  stand  on  as  high  equitable  ground  as  a  mortgage.^  And 
where  a  debtor's  equity  of  redemption  of  mortgaged  land  was  at- 
tached, it  was  decided,  that  the  attachment  created  a  lien  whi(^ 
entitled  the  plaintiff  to  redeem,  and  that  a  decree  of  foreclosure 
on  a  bill  brought  after  the  service  of  the  attachment  did  not  aSect 
the  rights  of  the  attaching  creditor,  unless  he  were  made  a  par^ 
to  the  suit.' 

§  240.  It  has  just  been  stated,  that  the  levy  of  an  attachment 
upon  real  estate  does  not  confer  upon  the  attaching  officer  any 
right  to  take  the  issues  and  profits  thereof.  It  may  be  added  that^ 
unlike  the  case  of  a  levy  on  personalty,  he  acquires  no  lien  upon^ 
or  special  property  in,  the  land.  He  is  not  required  or  authorized 
to  take  possession  of  it,  nor  in  any  event  is  he  accountable  for  it, 
or  for  its  rents,  issues,  or  profits.  His  agency  and  auth(»ity  are 
terminated  whenever  the  duties  are  performed  for  which  the  pro- 
cess was  put  into  his  hands.  The  lien  created  by  the  attachment, 
whatever  may  be  its  character,  is  in  the  attaching  creditor,  and  he 
only  can  release  or  discharge  it.  Where,  Uierefore,  the  law  re- 
quired, in  order  to  a  valid  attachment  of  real  estate,  that  a  copy 
of  the  writ,  with  the  officer's  return  thereon,  should  be  deposited 
in  the  office  of  the  town  clerk,  and  that  was  done ;  but  tlie  officer 
afterwards  withdrew  the  copy  from  the  town  clerk's  office,  and 
erased  his  return  therefrom,  and  substituted  a  return  of  an  attach- 
ment of  personalty ;  it  was  held,  that  such  withdrawal  and  erasure 
did  not  affect  the  pluntifTs  lien  on  the  property.* 

§  241.  The  right  to  attach  real  estate  extends  as  well  to  undi- 
Tided  interests  as  to  interests  in  severalty.  Therefore,  where  land 
descended  to  several  children,  who  made  partition  of  it  among 
themselves  by  deed,  and  a  creditor  of  one  of  the  children,  not 

>  Tajkir  v.  Hixter,  11  Pick.  341 ;  Bcoct  >.  Mancbealv  Print  Workf,  44  New  Hwnp. 
507. 
'  Cuter  B.  Chunpion,  B  Conn.  iM9. 

*  Ljon  II.  Stuifbrd,  S  Conn.  544. 

*  Bnlej  B.  French,  aS  Termon^  S4S. 
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having  either  actual  or  conGtructire  notice  of  the  partition,  at- 
tached all  his  debtor's  undivided  stiare  in  the  estate ;  it  vas  held, 
that  the  attachment  created  a  lien  which  was  not  defeated  by  the 
partition.'  And  where  an  attachment  was  levied  on  the  undivided 
interest  of  a  debtor  in  a  tract  of  land,  and  his  co-tenant  afterwards 
filed  a  petition  for  partition  and  obtained  it,  without  any  notice, 
actual  or  constructive,  to  the  attaching  creditor,  who  perfected  hia 
judgment,  obtained  execution,  and  levied  it  on  the  debtor's  undi- 
vided interest,  and  then  instituted  suit  for  a  partition;  it  was  held, 
that  the  first  partitjon,  pending  the  attachment,  did  not  affect  the 
rights  of  tlie  attaching  creditor,  and  partition  was  decreed  in  his 
favor.'  And  in  a  case  where  an  attachment  was  laid  on  a  debtor's 
undivided  interest  in  real  estate,  and,  pending  the  attaclmient,  a 
partition  of  the  land  was  had,  and  the  debtor's  purpart;  set  off  to 
him  in  severalty,  and  the  execution  in  the  attachment  suit  was 
levied  on  the  part  so  set  off ;  it  was  decided  that  the  lien  of  the 
attachment  continued,  notwithstanding  tiie  partition,  and  that  the 
execution  was  properly  levied  on  the  several  property.' 

§  242.  The  time  when  an  attachment  of  real  estate  is  actually 
effected  might,  in  many  instances,  be  of  much  importance.  It 
would  seem  to  be  an  undoubted  principle,  that  such  attachment 
would  have  no  force  until  completed  according  to  the  existing  stat^ 
ntory  requiremonte.  This  view  is  sustained  by  a  case  in  New 
Hampshire,  which  arose  under  the  statute  of  that  State,  requiring 
a  copy  of  the  original  writ  and  return  to  be  left  with  tiie  town 
olerk,  in  order  to  constitute  an  attachment.  A.  conveyed  to  B. 
certain  real  estate  on  the  10th  of  Hay,  and  the  deed  was  recorded 
on  the  Idth  of  that  month.     On  the  11th  of  the  same  montii  the 

1  ICHechan  p.  Qrifflng,  9  Fi<^  UT. 

*  Uqhiim  v.  Lake,  19  Pick.  S9.  Shaw,  C.  J.,  Id  deliTcring  the  opinion  of  the  ooart, 
laid :  "  The  main  argnnMnt  in  the  piewnt  cue  ii,  that  the  petitionei^  hariTig  only  an 
atUcbment  an  tlie  estate,  at  the  lime  of  tlie  partition,  the;  had  no  aneh  intenator  esuta 
in  the  land  aa  to  entitle  them  to  notice.  The  proriiion  of  the  statute  is,  that  the  court 
shall  not  proceed  to  order  pardlioa,  □ntil  it  shaU  appear  that  the  several  penoos  inter- 
ested have  been  dul;  notifled  of  such  petition  b;  personal  service  or  bj  publication, 
and  have  had  opportunilj  to  make  their  exception  to  the  granting  of  the  uine.  This 
langnage  is  broad  enough  to  include  the  Uen  created  bj  an  existiDg  attachment,  which, 
thongh  a  contingent  iatereat,  Is  often  a  vsrjF  important  one,  and  extends  to  the  whole 
value  of  the  estate.  And  Chough  only  a  lien  when  the  action  is  pending,  yet  when 
judgment  is  tendered  and  execntion  levied,  it  relates  back,  to  man;  purposes,  to  tlie 
time  of  the  attachment,  and  eapedail;  so  far  as  to  defeat  an;  sums  coaveyanL-es  or 


•  Crosby  v.  A11yn,SMune,  453;  Aigyla  v.  Dwinel,  S9  Qud. ». 
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premises  were  attacbod  uader  a  vrit  issued  against  A..,  and  on  that 
day  the  sheriff  left  vith  the  town  clerk  a  copy  of  the  vrit  and  his 
return  thereon.  Some  time  after  the  deed  from  A.  to  B.  was  re- 
corded, the  officer  vho  served  the  attachment  obtained  access  to 
tiie  files  of  the  town  clerk,  and,  without  the  knowledge  of  either 
party,  altered  the  copy  of  his  return  left  there,  and  liaving  made 
a  similar  alteration  in  bis  return  upon  the  original  writ,  caused 
the  writ  to  be  returned.  It  was  upon  tliis  amended  return  that 
tiie  real  estate  was  afterwards  subjected  to  execution,  and  the  pur- 
chaser under  the  execution  was  brought  in  conflict  with  the  grantee 
in  the  deed.  The  court  was  of  opinion  tbat  no  valid  attachment 
was  made  uutil  the  amended  copy  of  the  return  was  left  with  the 
town  clerk,  and  as  tbat  took  place  soine  time  after  the  deed  was* 
recorded,  the  grantee  in  the  deed  was  entitled  to  hold  the  land.^ 

>  CosnrcU  v.  Mmod,  9  Nev  Hunp.  48. 
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OHAPTEH   X 

ATTACHHXNT  07  PEBSOKAL  PBOFEBTT'. 

§  243.  Unkeb  this  head  will  he  considered,  — I.  What  interests 
in,  and  descriptions  of,  person&l  property  may  be  attached ;  and 
n.  The  requisites  of  a  valid  attachment  of  personalty. 

§  244.  I.  Whea  SUereats  tn,  and  Beicriptioru  qf,  Ptrtomd  Prop- 
erty may  le  atta(Aed.  The  first  general  proposition  on  this  point 
is,  that  [voper^  which  cannot  be  sold  ander  execation  cannot  be 
attached.*  Of  course  the  corrolatire  follows,  that  whatever  may 
be  sold  under  execution  nuiy  be  attached.*  Honey  may  be  at- 
tached m  tfecie^  and  may  be  taken  from  the  defendant's  posses 
don,  if  the  officer  can  take  it  without  violating  the  defendant's 
personal  security.*  Bank  notes  also  may  be  attached,^  and  so,  it 
is  said,  may  treasury  notes  of  the  United  States.*  Stock  in  a  cor- 
poration cannot  be  attached  unless  authorized  by  express  statute.' 

§  244  a.  Property  which  is  exempt  from  execution,  of  course 
cannot  be  attached,  unless  the  defendant, consent,  or^  proceeded 
against  as  a  non-resident.^  This  rule  is  not,  however,  to  be  ex- 
tended beyond  its  terms,  as  expressed.  If  the  party  who  might 
avail  himself  of  the  exemption  sell  the  exempted  property,  a  debt 
duo  him  therefor  may  be  attached.' 

An  officer  levying  an  attachment  upon  property  exempt  from 
execution  is  liable  to  the  defendant  as  a  trespasser,  if  he  know 
that  it  is  exempt.^    But  in  order  to  enforce  this  liability,  the  d&- 

.1  Pierce  v.  Jackson,  6  Mum.  U2  ;  Fsrki  v.  Coibmsn,  9  Yermoac,  310 ;  Halwj  v. 
Whitney,  <  Mjuou,  206 ;  Davii  o.  Guret,  8  Iredell,  4BS ;  Nuhnlle  Bank  v.  Baggdale, 
Peck,  396. 

*  Hud/  r.  Dobbin,  19  Johiu.  SSO ;  Spencer  v.  BlaudeU,  4  New  Hamp.  1»S ;  Qoll 
B.  Einton,  T  Abbott  Praet.  B.  130. 

*  Turner  e.  Feodall,  1  Cranch,  117;  Sheldon  n.  Boot,  16  Pii±.S6T;  Hand/ P.  Dob- 
bin, 19  Johni.  320. 

*  Prendu  n.  Bliu,  4  Termont,  SI3. 

*  Spencer  v.  BlaudeU,  4  New  Hamp.  198. 

■  State  D.  Lamon,  7  Arkaniai  (9  Engliih),  391. 

I  &\tj  v.  Beid,  IB  Georgia,  437 ;  Naihrille  Bank  n.  Bagidale,  Feck,  SM. 

*  TelTerton  v.  Burton,  36  Fena,  State,  391. 

■  Scott  0.  Brigham,  37  Vermont,  S61 ;  Enabb  r.  Drake,  33  Penn.  State,  4». 
»  Ante,  t  195. 
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feDdant,  iF  avare  of  the  levy,  must,  at  the  time,  claim  Qie  exemp- 
tion, or  it  will  be  couEidered  that  be  conseDte  to  it.  Manifestly, 
he  camiot  set  ap  Euch  a  claim  alter  judgment  rendered  against 
him  in  the  attachment  suit.^  If  the  property  is  a  part  of  a  lai^r 
qoantity  than  the  lav  exempts,  Uie  defendant  mu£t,  at  the  time, 
Bet  apart  such  portion  as  he  is  entitled  to  under  the  exemptioD, 
or  he  wili  be  held  to  have  waived  his  right.'  And  where,  by  law, 
the  officer  is  required  to  make  au  inventory,  and  to  have  an  ap- 
praisement made,  no  action  will  lie  against  him  for  seizing  property 
which  is  less  in  value  than  the  amount  exempted,  until  he  has  had 
time  to  make  the  inventory  and  appraisemeot.* 

§  244  b.  Property,  the  sale  of  which  is  penal,  cannot  be  attached. 
Where,  therefore,  the  sale  of  spirituous  liquor  was  forbidden  by 
lav,  it  was  held,  that  it  could  not  be  attached,  because  its  Bubse- 
qaent  sale  under  execution  would  be  illegal.* 

§  244  c.  One  of  the '  indications  of  the  tendency  to  extend  the 
operation  of  the  remedy  by  attachment  is  the .  recent  adoption  in 
several  States  of  provisioos  authorizing  the  seizure  of  evidences 
of  debt,  and  their  sale  under  execution.  In  New  York,  for  in- 
stance, the  words  "personal  property,"  as  used  in  tlie  Code  of 
Procedure,  are  declared  to  include  "  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt."  Under  this  Code,  an  attach- 
ment was  obtained  gainst  a  rwlroad  company,  and  was  attempted 
to  be  levied  on  certain  bonds  made  by  the  company,  which  had 
never  been  negotiated,  but  were  deposited  with  a  creditor  of  the 
company,  as  cidlateral  secunty  for  moneys  advanced.  It  was  held, 
liiai  they  were  not  things  in  action  or  evidences  of  debt,  subject 
to  levy,  as  no  purchaser  of  them  could  acquire  any  right  to  enforce 
them  against  the  company.^ 

In  Wisconsin,  under  a  statute  of  similar  character,  authorizing 
the  attachment  of  "  notes,  accounts,  and  other  evidences  of  debt," 
and  tlicir  collection  by  the  sheriff,  it  was  held,  that  those  evidences 
of  debt  which  may  be  attached  by  seizure,  are  only  those  which 


'  Bonnel  u,  Dunn,  S  Dutcher,  435. 
'  Nichols  e,  Vslentine,  36  Maine,  322. 

*  CodainjjKia  v.  Gilbert,  5  Daor,  73 ;  s.  o.  a  Abbott  Fnwt.  B.  US ;  17  New  Tork, 
».  ^ 
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are  complete  and  porfbct  evidences  in  themselves ;  and  it  was  de- 
termined that  account  books  were  no  such  evidence  ;  that  their 
seizure  did  not  veat  the  sheriff  with  any  right  to  collect  any 
account  contained  in  them ;  and  that  tiie  only  way  to  roach  an 
indebtedness  of  such  character  was  by  garnishment  of  the  debtor ; 
and  that  a  garnishment  after  the  sheriff's  seizure  would  hold  the 
debt.^ 

§  245.  A  fundamental  principle  is,  that  an  attacbiug  creditor 
can  acquire  no  greater  right  in  attached  property,  than  the  defend- 
ant had  at  the  time  of  the  attachment.  If,  therefore,  the  property 
be  in  such  a  situation  that  the  d^endant  has  lost  his  power  over 
it,  or  has  not  yet  acquired  such  interest  ui  or  power  over  it  as  to 
permit  him  to  dispose  of  it  adversely  to  others,  it  cannot  be  at- 
tached for  his  debt.^  Thus,  a  chattel  pawned  or  mor^ged  is  not 
attachable,  in  an  action  against  the  pawner  or  mortgagor ;  ^  and 
the  pawnee  may  maintain  trespass  against  an  officer  attaching  it, 
and  recover  the  whole  value  in  damages,  tliough  it  was  pledged 
for  less ;  for  he  is  answerable  for  the  excess  to  the  person  who  has 
the  general  property.*  So,  goods  upon  which  freight  is  dne  cannot 
be  attached,  without  paying  the  freight ; ''  and  if  an  officer  pay  the 
G-eight,  in  order  to  get  the  goods  into  his  possession,  he  stands,  in 
respect  to  tlie  lien  for  tiie  freight,  in  the  place,  and  has  the  rights, 
of  the  carrier."  So,  goods  manufactured  by  one  for  another  can- 
not be  attached  in  an  action  against  the  general  owner ;  for  the 
manufacturer  has  a  lien  on  them  for  his  wort  and  labor.^  Prop- 
erty in  the  hands  of  a  bailee  for  hire  cannot  be  attached  in  a  suit 
against  the  bailor,  during  the  term  of  the  bailment  ;^  nor  can  per- 
sonalty leased  for  a  term  of  years  be  seized  under  an  attachment 
against  the  lessor,  even  though  the  sale  of  it  by  the  sheriff  be  with 

^  Brower  v.  Smith,  IT  Wisconsin,  410. 

'  B&bcock  11.  M&lbiG,  7  Martin,  h.b.  139;  Hepp  v.  Glorer,  IS  LodsianB,  461 ;  Powell 
D,  Aiken,  IS  Ibid.  321  ;  Delonch  v.  Jones,  Ibid.  447 ;  Urie  d.  Sieveni,  a  Bobiaaon  {I*.), 
251 ;  OIiTer  v.  Lake,  3  Louisiana  Annnal,  78. 

■  Badkm  i'.  Tucker,  1  Pick.  389  ;  Holbrook  r.  Baker,  S  Maine,  309  ;  Thompson  ti. 
BUTcns,  10  Ibid.  37 ;  Sargent  u.  Carr,  13  Ibid.  396 ;  Picqnet  v.  Swan,  4  Mason,  443 ; 
Ljlc  ».  Bwker,  B  Binney,  457  ;  Hnven  v.  Low,  a  New  Hamp.  13;  Anderson  v.  Dottk, 
10  Iredell,  295 ;  WiUiams  v.  Whoples,  I  Head,  401. 

•  Ljte  t).  Barker,  S  Binne;,  457. 

»  fccWolf  p.  Dtacbom,  4  Pick.  466. 
-*  Thompson  f.  Rose,  16  Conn.  71. 
)  Townsend  v.  Newell,  14  Pick.  S3S. 

*  Hartford  v.  JacktoD,  11  New  Hamp.  14S 
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a  reservation  of  the  lessee's  right  to  retain  possesdon  during  the 
continuance  of  the  tena.^ 

Where  property  has  been  consigned  to  a  factor,  entitled  to  a 
privilege  thereon,  so  that  the  consignor  or  owner  cannot  take  it 
out  of  his  hands  witiiout  paying  his  claim,  a  creditor  of  the  owner 
cannot  attach  it.  In  such  a  case,  where  the  consignee  has  made 
acceptances  on  account  of  tlie  property,  a  creditor  of  the  consignor, 
wishing  to  take  the  property  out  of  tha  hands  of  the  consignee 
without  paying  the  amount  Of  his  acceptances,  must  show  that  the 
acceptances  were  not^made  in  good  fluth,  and  that  the  consignee 
is  not  bound -to  pay  them.'  And  in  sncb  case  tlie  factor  may  bring 
replevin  for  tlie  property ;  and  his  right  to  maintain  tiie  action  will 
not  be  defeated  by  his  consenting  to  become  keeper  of  the  goods 
forthe  attaching  officer.'  So,  it  was  held  in  South  Carolina,  that 
a  foreign  ship  and  cargo  consigned  to  one  in  that  State  could  not 
be  attached  in  a  suit  against  the  owner ;  the  court  holding  that 
the  consignee  has,  in  contemplation  of  law,  a  quahHed  proper^  in 
the  ship  and  cargo,  and  a  constructive  possession,  the  moment  she 
comes  into  port;  and  that  from  that  moment  tiie  consignee  has 
the  direction  and  mtmagement  of  her,  for  the  benefit  of  all  con- 
cerned; and  that  she  is  under  his  power  and  government,  and 
subject  to  his  orders,  and  he  may  therefore  be  considered  in  law 
as  in  possession  of  the  whole  property.  Tlie  court  intimated  that 
the  proper  way  to  attach  the  property  was  by  garnishment  of  the 


A  case  of  not  unfreqnont  occurrence  is  that  of  goods  being  at- 
tached, where  the  vendor  of  them  to  the  defendant  is  entitied  to 
exercise  the  right  of  stoppage  in  transitu,  and  exercises  that  right 
while  the  attachment  is  pending.  In  such  case  the  principle  an- 
nounced at  the  opening  of  this  section  undoubtedly  applies,  and 
the  vendor  is  not  precluded  by  the  attachment  from  exercising 
his  right  of  stoppage,  even  though  the  goods  may,  by  order  of  the 
court,  have  been  sold ;  he  is  entitied  to  the  proceeds  in  the  hands 
of  the  court." 

1  Smith  V.  Nilei,  SO  Termont,  3IS.  Bat  die  inUrett  of  >  lesiea  of  penondtr  maj 
be  inzed  aod  »old.    Wboelar  v.  Train,  3  Pick.  355. 

■  Luiibetb  r.  TurobaU,  G  Robinson  (La.),  364;  SkiUman  v.  Bethanj,  3  Miniii,  >.  • 
104  ;  Brownell  d.  Camle;,  3  Doer,  9 ;  M'Ncill  v.  QIosb,  I  Martin,  h,  i,  361.         '    ' 

■'Sewall  V.  Nicbolla,  34  Maine,  982;  Brovnell  v.  Carnle;,  3  Doer,  9. 

'  Scheplcc  p.  GnrriBCRO,  3  Bay,  324^;  MitcheU  v.  Bjnie,  6  Riclurdso*,  171 

'  O'Brien  v.  Noma,  16  Maryland,  133. 
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§  245  a.  ^e  -paint  ctf  time  at  Thich  one  so  far  loees  his  power 
over  pereonaltf  vhich  he  has  agreed  to  Bell  to  another,  as  that  it 
IB  not  subject  to  attachment  for  his  debt,  is  a  matter  of  importance, 
and  sometimee  of  difficulty.  The  general  principle  may  be  stated 
to  be,  that  that  act  which  changes  the  control  and  dominion  of 
pn^rty,  after  an  agreement  for  a  sale, — tliat  which  supersedes  the 
power  and  control  of  the  vendor,  and  transfers  it  to  the  vendee,  is 
a  good  delivery  to  pass  the  property  to  the  latter,  and  to  defeat  its 
attachment  for  a  debt  of  Uie  former.  Thus,  where  A.,  in  fulfil- 
ment of  an  agreement  for  a  sale  to  B.,  shipped  goods  at  Albany, 
by  railroad,  to  be  forwarded  to  Boston,  taking  a  receipt  or  way-bill, 
making  them  deliverable  to  himself,  and  enclosed  to  B.  a  written 
order  making  them  deliverable  to  B.,  who,  on  receipt  thereof, 
notiEed  the  agent  of  the  railroad,  and  at  the  same  time  paid  the 
freight ;  it  was  held,  that  there  was  a  sufficient  delivery  to  pass 
tiie  property  fW>m  A.  to  B.,  though  the  latter  had  not  reduced  it 
to  actual  possession,  and  that  it  could  not  be  attached  for  the  debt 
of  A.,,  either  while  in  trantitu  or  after  its  arrival  at  Boston.^ 

.  §  246.  The  foregoing  are  instances  in  which  the  owner  has  so 
fitf  lost  his  power  over  the  property  as  that  it  cannot  l>e  attached 
for  his  debt.  The  same  result  follows  in  relation  to  property,  in 
or  over  which  a  person  has  n<n  yet  acquired  such  interest  or  power 
as  is  considered  in  law  to  constitute  on  attachable  interest.  Thus, 
where  merchants  residing  in  the  city  of  New  York  received  an 
order  for  goods  from  persona  residing  at  a  distance,  without  par- 
ticular directions  as  to  the  manner  in  which  the  goods  should  be 
forwarded;  and  the  vendors  proceeded  to  select  the  goods  ordered, 
and  a  portion  of  them,  after  being  packed  in  boxes,  were  placed 
on  board  a  vessel  for  transportatiou,  the  cartman  taking  fVom  the  . 
master  of  the  vessel  receipts  for  each  load ;  it  was  held,  that  no 
person  biit  the  shipper  was  entitled  to  a  bill  of  lading ;  and  Uie 
shipper,  being  also  thb  holder  of  the  receipts,  niig)it  direct  to 
whom  the  bill  of  lading  should  be  made  out,  and  until  he  sliould 
do  so  the  right  of  possession  remained  in  himself;  and,  therefore, 
that  there  was  no  such  delivery  to  the  purchas'ors  as  rendered  the 
goods  liable  to  seizure  under  an  attachment  against  them.^  So, 
of  goods  sold  to  one  for  resale,  to  be  accounted  for,  at  a  future 


[168] 

■     D.qit.zeaOvGoOt^lc 


OBAP.  Xj  i.TTAOHlIEHT  OF  PQtSONAL  FBOPERTT.  §  216 

day,  to  the  Tendor,  and  if  sold,  to  be  paid  for ;  if  not,  to  be  re- 
turned. While  this  arrangement  la  pending,  the  vendee  haa  no 
attachable  iaterest  in  them.'  So,  where,  b/  a  parol  contract  be- 
tiroen  the  parties,  A.  was  to  cuItiTate  B.'s  farm,  Bnd  part  of  the  . 
seed,  harrest  the  crop,  and  then  take  one  half  of  it  as  a  compen- 
sation for  his  labor,  and  deposit  the  other  half  in  such  place  as  B. 
should  direct ;  and  before  the  crop  was  harvested  A.  abeconded, 
being  insolvent ;  it  was  held,  that  he  had  no  such  interest  in  the 
crop  as  would  render  it  liable  to  attachment  for  his  debts.'  So, 
where  A.  leased  a  fon^i  to  B.,  who  was  to  have  one  half  of  the  in- 
crease and  produce,  but  the  stock  and  produce  were  to  be  at  A.'s 
control  imtil  sold;  it  was  held,  that  B.  had  not  such  an  interest  in 
the  produce  as  could  be  attached.^  So,  where  by  the  terms  of  the 
lease  of  a  farm  it  was  stipulated  that  "  all  the  hay  and  straw  shall 
be  used  on  said  farm,"'it  was  decided  that  the  lessee  had  no  at- 
tachable interest  in  such  hay  and  straw.*  So,  where,  by  an 
agreement  between  a  father  and  his  son,  tlie  father  was  to  carry 
on  business  in  the  name  and  ou  account  of  the  son,  and  as  his 
agent,  and  the  son  was  to  ^ve  the  father  one  half  of  the  profits, 
as  a  compensation  for  bis  services ;  and  Bome  property  purchased 
by  ^e  father  iu  the  name  of  the  son  was  attached  in  a  suit  against 
the  father ;  it  was  held,  that  the  father  bad  no  attachable  interest 
in  the  property.*  So,  where  property  is  sold  and  delivered,  upon 
condition  that  the  title  shall  not  vest  in  the  vendee,  unless  the 
price  agreed  upon  be  paid  within  a  specified  time,  the  vendee  has 
no  attachable  interest  in  the  property  until  performance  of  the  con- 
dition.' So,  if  one  acquires  by  purchase  the  possession  of  personal 
property  by  fraudulent  means,  he  has  not  such  HHb  thereto  as  will 
enable  his  creditors  to  attach  and  hold  it  as  against  the  person 
firom  whom  it  was  &audulently  obtained.^    80,  property  consigned 

>  MeWrnm  d.  Snow,  9  Pick.  441, 

■  Cbandler  v.  Tbuiston,  10  Kck.  205. 

*  Esdon  u.  Colbum,  28  Vernumt,  6S1 ;  Lewia  s.  Ljmta,  n  Pick.  497.  But  when  • 
leoM  proiided,  that  all  the  prtidnce  deposited  on  land  50  leased  ahoold  be  at  the  IcMor'i 
dispOMi,  and  that  he  miglit  enter  to  take  it  Tor  the  payment  of  an;  rent  that  might  be 
in  Kirear,  it  was  decided  that,  as  against  creditori  of  the  lessee,  soch  a  provision  was 
neither  an  absolute  sale  nor  a  mortgage,  and  that  the  produce  could  be  attached  for  the 
leraee's  debt.    ButterSeld  d.  Baker,  9  Pick.  S19. 

*  Oxv.  Wilson,  46  Maine,  314. 

*  Blanchard  i>.  Coolidge,  sa  Pick.  ISI. 

*  Backmaster  v.  Smith,  sa  VeriDont,  303 ;  'Woodbiu7  v.  Jjong,  8  Pick.  543 ;  McFar 
land  V.  Farmer,  43  Sew  Hamp.  38(. 

)  BnfBngton  B.  Gcniah,  It>  Mas*.  IBS;  D'Wolf  *■  Babbetl,  4  Uaton,  SS9;  Gasquel 
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to  a  factor  cannot  be  attached  for  his  debt,  though  he  have  a  lien 
on  it ;  for  his  lien  does  not  diapossoBs  the  owner,  until  the  right  is 
exorcised  by  the  factor,  whose  privilege  is  a  personal  one,  and  can- 
not be  set  up  against  the  owner  by  any  one  but  the  factor  himself.' 
So,  property  lent  to  one  cannot  be  attached  for  his  debt.'  So,  a 
Tested  remainder  in  personal  property  cannot  be  attached  during 
the  continuance  of  the  life  estate,  and  while  the  property  is  in  the 
poseession  of  the  tenant  for  life.' 

Similar  to  the  for^^ing  instances  is  the  case  of  the  money  of 
a  pensioner  of  the  United  States,  paid  by  the  disbursing  officer 
of  the  government  to  the  pensioner's  attorney,  and  attempted  to 
be  subjected  to  attachment  in  his  hands.  Such. a  case  arose  in 
Vermont,  and  the' court  there  held,  that  the  money  was  protected 
by  tlie  act  of  Congress,  as  long  as  it  retained  the  distinctive  charac- 
ter of  a  pension;  which  it  retained,  at  least  until  paid  to  the 
pensioner,  and  was  not  therefore  liable  to  attachment  in  the  hands 
of  his  agent,  before  it  was  paid  to  him/  So,  coin  paid  to  an  at- 
torney at  law,  in  satisliiction  of  a  debt  held  by  him  for  collection, 
cannot  be  levied  on  as  the  property  of  the  party  for  whom  it  was 
oollected  ;  for,  until  it  is  pwd  over  to  that  party,  he  acquires  no 
■specific  interest  in  the  particular  pieces  of  coin,  but  only  a  right  to 
receive  from  the  attorney  the  amount  of  money  collected.^ 

§  247.  An  interesting  question  connected  with  this  topic  is, 
whether  a  husband  has  an  attachable  interest  in  his  wife's  chosea 
in  action,  before  he  has  reduced  them  to  possession.  Upon  this 
subject  courts  of  high  authority  have  taken  entirely  opposite 
grounds,  and  the  question  cannot  be  considered  as  yet  settled 
either  way,  by  weight  of  authority.  In  the  affirmative  it  is 
held,  that  the  wife's  choses  in  action  are,  in  virtue  of  the  marria^, 
vested  absolutely  in  the  husband ;  that  he  has  in  law  tlie  sole 
right,  during  the  coverture,  to  reduce  them  to  possession,  to  sue 
for  tfiom,  to  sell  them,  to  release  them ;  and  that  he  has,  therefore, 

e.  Johnson,  2  Lonisinna,  5H ;  Tbompson  r.  Boie,  16  Conn.  71 ;  HnsBoy  v,  Thornton, 
4  Mmb.  405 ;  Bradley  o.  Obenr,  10  New  Hamp.  477 ;  Pnrmelc  v.  H'LaugUin,  9  Loa- 
isiana,  436  ;  Galbmith  d.  Davis,  4  Loaieiana  Annual,  S5  ;  W[ggin  d.  Day,  9  Giay,  97. 
'  Holly  B.  Hoggcfbrii,  B  Pick.  73.  On  the  point  of  the  lien  of  the  factor  being  ■ 
pOTional  one.  Me,  also,  Kiltrcdge  r,  Sumner,  1 1  Piclc.  50. 

*  Morgan  t>.  Ide,  8  Cushing-,  420;  Chase  e.  Elkina,  3  Vermont,  290. 

*  Goode  c.'Longmire,  33  Alabama,  668 ;  CaTBOn  v.  Carson,  6  Alien,  397. 

*  Adami  v.  Newell,  S  Vermont,  190 ;  Bank  of  Tennessee  e.  Dibrell,  3  Sneed,  STB. 
E  Maxwell  d.  HcGee,  IS  Cashing,  137. 
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an  interest  ia  them  which  be  ma;  assign  to  another,  and  therefore 
an  interest  which  maj  be  reached  by  attachment,  and  subjocted 
to  the  pajnuent  of  his  debts.  Such  are  the  Tiews  expressed  in 
Massachusetts,  Maryland,  Delaware,  Virginia,  and  Missouri.^  It 
is,  however,  admitted,  tliat  if  the  husband  die  pending  an  attach- 
ment of  his  interest,  and  before  the  same  is  finally  subjected  to 
his  debt,  the  attachment  will  fail,  because  of  the  wife's  right  of 
surrivorsbip."  On  the  other  hand,  it  is  considered,  —  in  the  lan- 
guage of  the  Supreme  Court  of  Pennsylvania,  — "  that  though 
marriage  is  in  effect  a  gilt  of  the  wife's  personal  estate  in  posses- 
sion, it  is  but  a  conditional  gift  of  her  chattels  in  action ;  such  as 
debts,  contingent  interests,  or  money  owing  her  on  account  of 
intestacy.  Perhaps  tlie  husband  has  in  strictness  but  a  right  to 
make  them  his  own  by  yit'tue  of  the  wife's  power  over  them, 
lodged  by  the  marriage  in  bis  perron.  But  if  these  be  not  taken 
into  his  possession,  or  otherwise  disposed  of  by  him,  they  remain 
to  the  wife;  and  if  he  destines  them  so  to  remain,  who  shall 
olject  ?  Not  his  creditors ;  for  they  have  no  right  to  call  on  him 
to  obtain  the  ownership  of  the  wife's  property  for  tbeir  benefit ; 
and,  until  he  does  obtain  it,  there  is  nothing  in  him  but  a  naked 
power,  which  is  not  the  subject  of  attachment."'  These  are 
substantially  the  views  also  of  the  courts  of  New  Hampshire, 
Yormont,  North  Carolina,  and  South  Carolina.*  When  such  a 
difiference  of  opinion  exists  between  courts  of  such  acknowledged 
ability  as  those  which  have  passed  on  this  question,  the  subject 
must  needs  be  remitted  to  the  future,  for  a  nearer  approximation 
to  agreement. 

§  248.  The  defendant's  interest  in  personal  property  need  not, 
.  in  order  to  its  being  subject  to  attachment,  be  several  and  exclu- 
sive.    An  interest  held  by  bim  in  common  with  others  may  be 

1  SbnttlMvorth  v.  N07U,  8  Uau.  229 ;  Commonwealth  v.  Manlej,  12  Pick.  173; 
Holbrook  v.  Waten,  19  Ibid.  354 ;  Wheeler  v.  Bowen,  SO  Ibid.  563 ;  Strong  d.  Smith, 
I  Hetcalf,  476  ;  State  v.  Rrebs,  6  Hnrril  t  Jobnsoc,  31 ;  Peacock  v.  Pembroke,  4  Harj- 
Und,  280;  JohasoQ  n.  Fleetwood,  I  Hanington,  443;  Babb  u.  EUiott,  4  Ibid.  466; 
Taiice  V.  McLanghlia,  8  Grattan,  SB9 ;  Hockada)'  v.  Sollee,  26  MUsonri,  ai9. 

*  Strong  ir.  Smith,  1  Metcalf,  476 ;  VanM  u.  McLaughlin,  8  Grattan,  289;  Hockod*; 
V.  Sallee.  36  Miuonri,  319. 

*  Denniwin  v.  Nigli,  3  Watts,  90;  Bobinson  v.  Woelpper,  1  Wharton,  IT9. 

*  Manioc  u.  Carter,  12  New  Hamp.  199;  Wheeler  0.  Moore,  13  Ibid.  47S;  Pickering 
B.  JTendell,  20  Ibid.  233  ;  parks  v.  Cushmao,  9  Vermont,  330 ;  Short  u.  Moore,  10  Ibid. 
446  ;  Probate  Court  v.  Nilea,  33  Ibid.  775  ;  Arringtoa  u.  Screwl,  9  Iredell,  43 ;  Tmaiej 
r.  McDonald.  I  RiehardMn,  37 ;  Qodbold  n-  Ban,  IS  Ibid.  303. 
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attached ;  ^  aod  the  property  may  be  seized  aud  removed,  though 
the  rights  of  the  other  joiut  ownerG  may  thereby  be  impaired.* 
lu  Buob  case,  only  the  undivided  interest  of  the  defendant  can  be 
Bold,  and  the  purdiaser  becomes  a  tenant  in  common  with  the 
other  cotenant.'  If  the  officer  eell  the  vhole,  it  is,  as  to  the 
cotenant,  a  couversion,  for  wliich  he  will  be  liable  to  the  cotenaut 
in  trover.*  In  cases  of  attachment  of  property  jointly  owned,  if 
the  attachment  'be  dissolved,  the  officer's  liability  to  the  defendant 
for  the  property  will  be  discharged  by  its  delivery  to  the  cotenant.' 
The  doctrine  stated  in  this  section  applies  to  cases  other  than 
partnerships ;  concerning  which  latter  there  is  much  diversity 
of  decision. 

§  249.  Where  property  is  of  such  nature  that  an  attachment 
of  it  would  produce  a  Bacrifice  and  great  ii^ury  to  the  defendant, 
without  benefiting  the  plaintiff,  it  is  not  attachable.  Such  is  the 
rtile  in  relation  to  the  defendant's  private  papers,*  or  his  books, 
in  which  his  accounts  are  kept.^  Much  less  would  an  attachment 
be  considered  to  create  a  Hen  on  tlie  accoimts  contained  in  the 
booka.^    This  rule  applies  also,  in  relation  to  property  which  is  in 

1  BuddiDgtoo  V.  Stewart,  14  Conn.  404 ;  Marion  v.  Faxon,  SO  Ibid.  tBi ;  Wilixt  b 
E^tta,  M  Pick.  191 ;  Got!  f.  Hinton,  T  Abbott  Fract.  B.  130,  orvmiUng  Slontenbuilh 
V.  Vuideobnrgh,  T  Hoffard  Pract.  B.  319,  and  Sean  «.  Ootd,  Ibid.  3S3. 

'  Remniiagton  v.  Cadj,  10  Conn.  44;  Reed  u.  Howard,  S  Uttctif,  3S. 

*  Henercaa  u.  Norton,  IS  Johna.  179  ;  ]JadiI  v.  Hill,  4  Vermont,  164. 

'  Ladd  D.  Hill,  t  Vermont,  164 ;  BrBdle;  u.  Arnold,  16  Ibid.  383 ;  White  v.  Morton, 
(a Ibid.  IB;  MclrillcD.  Brown,  15M«»i.  79;  Eldridge r.  Laucy,  l7Pick.a5a!  WkUmt 
c.  Pitta,  34  Ibid.  191. 

'  Froit  V.  Kellogg,  S3  Vermont,  308. 

■  Oyitead  u.  Shed,  I!  Mub.  506. 

T  Bnulford  e,  Qillaapie,  8  Dana,  67  ;  Oystead  v.  Shed,  IS  Mara.  SOe, 

■  Ohora  0.  Hill,  3  M'Oord,  888.  It  ii  very  donbtfn]  whether  the  exemption  orbooki 
of  accounCa  and  n^oliable  aecnriciet  fh>m  direct  attachment  is  not  fhtn^cht  with  evil, 
M  it  aflbrds  an  abundant  opportanitj  fbr  ftaodulen  t  concealment  of  means  which  debtvra 
have  fbr  pajinjt  their  debts.  The  State  of  Ohio  in  its  Code  of  Civil  Procedare,  adopted 
in  ISna,  and  the  State  of  Miuouri,  in  ISS9,  have  taken  a  very  important  itep,  which 
deaervGS  to  b«  followed  generally,  in  aulhoriiing  the  attachment  oTail  books  of  accoaut, 
aeconnti,  and  socoriciea  of  the  debtor,  and  placing  tbem  in  the  handj<  of  a  receircr  ap- 
pcHDled  by  the  conrt,  wbo  collects  them,  and  applies  the  proceeds  under  tbe  direction 
of  ibe  conrt.  Under  a  itatuie  requiring  tbe  aberiif  to  attach  and  "take  into  bia 
CQntody  all  books  of  Biceoant,  Toncbera,  and  papers,  relating  to  tlie  pioperty,  dcbta, 
credits,  and  electa  of  the  debtor,  together  with  all  evldencee  of  bis  title  to  real  eMate; 
which  he  shall  aa&lj  keep,  to  bcdispoaed  of  as  directed";  it  was  held,  that  lecteta  and 
cnrreapondeace  were  not  attachable ;  and  that  an  officer  who  asanmed  to  examine  at- 
tached books  and  papers,  and  take  copies  of  buaineaa  letters,  and  look  into  the  con«- 
spoodencc  of  the  defendant,  or  do  any  other  act  in  relation  to  them,  than  aimply  to 
keep  them  safi:ly,  subject  to  dke  direction  of  tbe  judg«  irho  allowed  the  proc«H,  waa 
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Us  nature  bo  peculiarly  perishable,  that,  manifestly,  the  purpose 
of  the  attachment  cannot  be  effected  before  it  will  decay  and  be- 
come worthleBS ;  as,  fen*  instance,  fresh  fish,  green  fruits,  and  the 
like.'  And  it  has  be«i  held,  that  a  growing  crop  of  grass  cannot 
be atUohed-  fj^J^i^  S^^t-^^ 

§  250.  Where  property  is  so  in  the  process  of  manu&ctare 
and  transition  as  to  be  rendered  useless,  or  nearly  so,  by  having 
that  process  arrested,  and  to  require  art,  skill,  and  care  to  finish 
it,  and  when  completed  it  will  be  a  different  thing,  it  is  not  subject 
to  attachment.  Such  are  hides  in  vats,  in  the  process  of  tanning, 
which,  if  taken  out  prematurely  and  dried,  could  never  be  con- 
Terted  into  leather,  or  restored  to  their  former  condition.'  Such, 
too,  are  a  baker's  dough  ;  materials  in  the  process  of  fUsion  in  a 
glass  factory ;  burning  ware  in  a  potter's  oren ;  a  burning  brick- 
kiln ;  or  a  burning  pit  of  charcoal.  In  all  such  cases,  the  c^cer 
cannot  be  roquired  to  attach ;  for  he  shonld  have  the  right  of 
removal ;  and  he  is  not  bound  to  torn  artist,  or  conduct,  in  person 
or  by  an  agent,  the  process  of  manufacture,  and  be  responsible  to 
both  parties  for  its  successful  termination.*  But  where  a  pit  of 
charcoal  was  in  part  entirely  completed,  so  as  not  to  require  any 
farther  attention  or  labor,  and  the  residue  bad  so  far  progressed 
in  thg  process,  as  that  it  was  in  fact  completed,  but  some  labor 
and  skill  were  still  necessary,  in  order  to  separate  and  preserve  it 
properly  ;  it  was  held,  that  if  an  officer  saw  fit  to  attach  and  take 
possession  of  it,  and  run  the  risk  of  being  able  to  keep  it  properly, 

gntlty  of  aa  nnpardonable  abuse  of  hi*  potren,  and  of  tbe  proceM  of  the  ooart;  and 
the  coart  ordered  the  books  and  papers  attached  to  be  kept  onder  lock  and  ke;,  vithoot 
power  on  the  part  of  anj  one,  except  the  defendant,  to  examine  them ;  and  Teqnired 
the  officer  to  deliver  np  to  the  deRjndaac'i  connwl  all  copies  taken  b;  hint,  and  to  nmke 
oath  at  the  time  of  the  delirery ,  that  inch  copies  embraced  all  that  the  officer  believed 
to  exist;  and  ordered  that  the  plaintiff*!  counsel  should  be  lestrained  from  nsing,  in 
•n;  vaf,  tbe  books  and  papers  attached,  or  disclotin^  their  eonteata,  or  the  ooatenca  of 
copiea  t^en  thua.thcm.    Hergman  v.  DetUebach,  II  Hovard  Pract.  R.  M.  , 

1  WnllAce  I'.  Barker,  S  Vermont,  440.  In  Fenhallow  v.  Dwight,  7  Haas.  34,  il  wat 
held,  that  an  entry  on  land  for  tbe  purpose  of  lev/ing  an  eicecution  on  nnripe  oorn  or 
other  produce,  wUch  would  jield  nothing,  but  in  bet  be  wasted  and  deitniTed  bv  tha 
very  act  of  severing  it  ftom  the  soil,  would  be  illegal.  Bat  snch  is  not  che  case  where 
the  produce,  snch  as  com  and  potatoes,  is  ripe  fbr  the  harvesL  Heard  ■.  Fairbanks,  9 
Meicalf,  111. 

*  Norris  v.  Watson,  3  Foster,  364.  It  was,  in  Hass««hiiaetta,  songht  to  eacablisb  the 
mle  that  haj  in  a  bam  conld  not  be  attachel,  becaiue  of  the  difflcnlty  of  removing  it 
withont  lo»,  and  of  identifying  it;  but  the  court  refiised  to  sastain  that  position. 
Campbell  v.  Johnaon,  II  Mass.  IS4. 

■  Bond  r.  Ward,  T  ibm.  133.  *  Wildi  b.  Blanchard,  7  Vermont,  13S. 
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he  had  a  right  to  do  so ;  and  that,  if  aay  portion  of  the  coal  should, 
through  the  vant  of  proper  care  and  attentioii  on  his  part,  be  de- 
stroyed, the  owner  could  not  maintain  trespass  against  liim  for 
such  non-feasance,  and  that  the  attaching  creditor  was  not  liable 
therefor,  unless  ih&  on^skm^wqiB  i)j  liia^omij^^'ior  assent.' 

§  251.  Property  in  aatodia  l^i»  cannot  be  attached.  Tlins, 
goods  attached  by  one  officer,  and  in  his  possession,  cannot  be  at- 
taclied  by  another  officer.*  So,  goods  held  by  a  collector  of  the 
revenue  of  the  United  States,  to  enforce  payment  of,  or  as  security 
for,  the  duties  thereon,  are  not  attachable  by  a  creditor  of  the  im* 
port«r.'  So,  where  a  ship  was  in  the  possession  of  a  Eheriff,  under 
an  attachment  issued  out  of  a  State  court,  it  was  held,  that  she 
could  not  be  attached  by  a  marshal  of  the  United  States,  under  a 
warrant  in  admiralty.*  Nor  can  property  attached  by  an  officer 
of  a  United  States  court  be  taken  out  of  his  hands  by  an  officer 
under  {n-ocess  issued  by  a  State  court.'  Repeated  attempts  have 
been  made  to  levy  attachments  or  executions  upon  money  collected 
under  execution ;  but  such  money,  while  in  the  hands  of  the 
officer  who  collected  it,  has  uniformly  been  held  to  be  in  cuttodta 
l^it,  and  for  that  and  other  reasons,  not  subject  to  such  levy.* 
This  rule,  however,  applies  only  where  the  sheriff  is  bound,  virtvie 
officii,  to  have  the  money  in  hand  to  pay  to  the  execution  plaintiff; 
and  not  to  cases  in  which  he  has  in  his  possession,  after  satisfying 
the  execution,  a  surplus  of  money,  raised  by  the  sale  of  property. 
Such  sArplus  'is  the  property  of  the  execution  defendant,  and 
being  lield  by  the  sheriff  in  a  private,  and  not  in  his  official 
capacity,  it  may  be  attached  in  his  handa.^ 

•  Bale  tj.  Huntley,  HI  Vemwnt,  147.  *  Post,  t  267. 

*  HHriia  v.  Deonie,  3  Peten,  S93. 

*  The  Ship  Robert  Fulton,  1  Pune,  S20;  The  OliTer  Jordu),  9  Cortii,  4U ;  TujXat 
p.  Cairyl,  i*  Penn.  State,  3S9,  and  20  Howard  Sap.  Ct.  S83. 

'  ^reemMi  o.  Howe,  Si  Howanl  Sup.  Ct.  450;  Uoore  v.  W[thenbiiTg,  13  LouiBinnn 
Annual,  ii;  Lewis  v.  Buck,  T  Minnesota,  104. 

•  Turner  B.  Fenflall,  1  Cranch,  117;  Prendss  u.  Bliw,  4  Varmonl,  513;  First  e.  Mil- 
ler, 4  Bibb,  31 1 ;  Dubois  o.  Dubois,  6  Cowan,  494  j  Crane  v.  Freese,  I  Harrison,  SOS  ; 
Dawson  p.  Holcomb,  I  Ohio,  135;  Roddick  v.  Smith,  4  Illinola  (3  Scammon),  451 ; 
Thompaon  v.  Brawn,  1 7  Pick.  4GS ;  Conant  t>.  Bicknell,  1  D.  Chipman,  50 ;  Fflrmers' 
Bank  u.  Bea^lou,  7  Gilt  &  Johnsoa,  431  ;  Jonea  c.  Jonea,  I  Bland,  443 ;  Blnir  v. 
CkdMij,  a  Spc«rH,'34;  Burrell  u,Let«on,  1  Strobbart,  339 ;  Clymero.  Willis,  3  Ciilifnr- 
nia,  383.  These  authorities  bear  on  the  question  of  sdiing  the  money  in  iprcir.  For 
those  applicable  to  an  attempt  to  reach  it  b;  gamiahment,  aee  Chapter  XXII. 

'  Orr  V.  McBride,  2  Carolina  Law  Rcpositoiy,  B57;  Wataon  v.  Todd,  5  Mbss.  371  ; 
Dftvidson  V.  Clayland,  I  Hani*  &  Johnson,  !M6 ;  Tucker  v.  Atkituon,  I  Hnmphtc/*,  300 . 
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Upon  the  prindple  that  property  in  cuttodia  legia  ie  exempt  from 
attachment,  it  has  been  held,  that  money  paid  into  the  hands  of 
a  clerk  or  prothonotary  of  a  court  on  a  judgment,'  or  which  is  in 
his  possession  in  virtue  of  his  office,'  cannot  be  attached.  ^  So,  of 
money  paid  into  court.^  So,  of  property  in  the  hands  of  an 
administrator,  which  will  belong  to  the  defendant  as  distributee, 
after  settlement  of  the  administrator's  accounts.*  So,  property  iii 
the  hands  of  an  executor  cannot  be  attached  in  a  suit  against  a 
residuary  legatee  or  a  devisee,'  So,  property  of  a  person  who  has 
been  judicially  found  to  be  insane  cannot  be  attached  in  the  hands 
of  his  guardian.^  So,  it  has  been  held,  that  garnishment  has  the 
effect  to  place  the  property  in  the  garnishee's  hands  in  the  custody 
of  the  law,  and  that  an  officer  has  no  right,  after  the  garnishment, 
to  take  the  property  from  the  garnishee.''  But  in  Massachusetts 
it  was  decided  that,  though  garnishment  is  an  attachmc^ut  of  the 
effects  in  the  garnishee's  hands,  yet  they  may  be  attached  and 
taken  into  the  poBsession  of  the  officer,  subject  to  the  lieu  of  the 
creditor  who  effected  the  garnishment.' 

A  case  of  interest  and  importance  is  reported  in  Louisiana,  in 
which  tlie  doctrine  now  under  consideration  was  applied.  A.  suit- 
in  chancery  was  instituted  in  Memphis,  Tennessee,  by  stockholders 
of  a  bank  there,  against  the  bank  and  its  president  and  directors ; 
in  which  a  receiver  was  appointed,  au  ii^unction  obtained,  and  an 
order  for  the  delivery  of  the  assets  of  the  bank  to  the  receiver, 
served  on  the  president ;  who,  during  an  unsuccessful  attempt  to 
enforce  the  process  of  the  court,  obtained  possession  of,  and  ran 
off  with,  the  assets  to  New  Orleans,  where  they  were  attached  in 
his  bauds  by  a  creditor  of  the  bank,  and  were  claimed  in  the  at- 
tachment suit  by  the  receiver  appointed  by  the  court  in  Tennessee. 
The  New  Orleans  court  promptly  ordered  them  to  be  released  from 
the  attachment,  and  delivered  to  the  receiver.' 

>  SoM  0.  Qirke,  I  Ddlu,  3M ;  AlUton  e.  Clay,  3  Haywood  (N.  C),  ITI. 

*  Hant  B.  SieveD*,  3  Iredell,  365. 

■  Fanners'  Bank  d.  BeiwCon,  T  Gill  k  Johnion,  431. 

*  ElUott  D.  Newbj,  3  H&vki,  31 ;  Yoang  v.  YoDDg,  3  Hill  (S.  C),  439. 

■  Thorohill  ti.  Christmaa,  11  Sobinsoii  (La.),  301. 

*  Hale  V.  Duncan,  BrajCon,  139. 

'  Bcholefleld  o.  Bradloe,  8  Martin,  495  j  Bnahearti.  Wett,  7  Feten,  608;  Dennii- 
touQ  V.  New  York  C.  &  3.  F.  Co.,  6  Louisiana  Anna^,  783. 

*  Bnrlingame  V.  Bell,  16  Mass.  318;  Sweet  o.  Brown,  B  Pick.  ITS. 

*  FanuliM  v.  Pvmen  and  Merchanta'  Bank,  B  Louisiana  Annual,  TIO.  From  the 
(^dnion  of  Om  coon  the  fbllowing  exiiact  ia  preaented.    "The  propert;  which  thiu 
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In  Alabama  this  caee  occurred.  An  attachment  was  placed  in 
the  hands  of  a  shetiff,  and,  befcwe  its  lery,  a  writ  of  seizure  vaa 
issued  bj  a  court  of  chancery,  and  directed  to  the  same  officer. 
With  b(>th  writs  in  his  hands  he  attempted  to  execate  both  *i  the 
same  time ;  but  it  was  held,  that  the  attachment  was  inoperative, 
and  must  ^ve  wa;;  that  he  could  not  qualify  and  restrict  the 
custody  which  he  took  for  the  court, '  under  the  writ  of  eeizure, 
with  the  levy  of  the  attachment,  unlese  he  had  the  proper^  under 
his  control ;  and  the  moment  he  acquired  that  control,  the  prop- 
erty was  in  the  custody  of  the  court.^ 

§  252.  It  has  been  attempted  to  apply  in  this  connby  the  rule 
of  the  English  lav  of  distresE,  exempting  from  seizure  whatever 
is  in  a  party's  present  uee  or  qccnpation ;  but  the  attempt  has  met 
witft  only  partial  success.     In  Tennessee,  a  levy  on  a  blacksmith's 

Btuida  before  ns  for  u^ndicatioQ  appe>n  lo  hare  baea  brought  within  the  jurisdiction, 
of  tbiB  court  in  dijobedionce  and  in  violaUoii  of  the  proceai  of  a  court  of  a  lister  State^ 
.  and  in  fraudolonl  viohition  of  the  right*  of  proper^  of  ita  real  owners.  It  ii  proved, 
that  the  proc«w  of  the  court  of  chancerj,  and  a  writ  of  injnnctioo,  and  an  order  lUreet- 
ing  the  deliTeiy  of  the  aiuta  of  the  bank  forthwith  to  the  receiver,  were  dulj  tened  on 
Fowlkei  [the  president]  as  well  aa  the  directors  of  the  bank. 

"  The  groaads  on  which  it  is  contended  the  judgment  of  the  Strict  court  [ordering 
the  propertj  to  be  delivered  to  the  receiTer]  ia  to  be  teveraed,  are :  I .  That  a  nceivtr 
in  chancer;  cannot  maintnin  a  suit  withoat  special  authoritj  trom  the  court  which 
^)paints  him.  2,  That  the  possession  of  the  proper^  attached,  not  having  been  in 
the  recijirer,  Et  i»  liable  to  the  proccBs  of  attachment  at  the  ioitancB  of  a  b<ma  ,fidt  cr«d- 

"  We  will  not  inquire  into  the  technical  qaeation  whether  the  authority  of  the  chan- 
cellor is  necessar;  to  institute  a  suit  at  law ;  it  is  aulBcient  for  ni  that  proper^,  in 
relation  to  which  an  order  of  a  conrtof  a  sister  Stale  of  conipctent  jurisdicUon  hai  been 
issued,  has  been  iVaudulenUy  or  forcibly  withdrawn  from  its  jniisdiction  by  a  party  to 
the  suit,  and  that  tbe  iajunction  issued  in  this  case  by  the  chancellor  is  still  in  fom  and 
binding  apon  the  offending  party.  The  order  of  the  court  of  chanocry  is  a  sufficient 
authority  for  the  intarvenor  [the  receiver]  to  receive  the  assets  of  die  bank ;  and  tbe 
delivery  to  him  wilt  be  a  good  delivery,  binding  upon  the  bank,  a«  well  as  in  the  for 
thenuce  of  justice.  We  have  uniformly  discountenanced  all  attempts,  in  whatever 
form  they  may  be  made,  of  making  our  courts  instruments  for  defeating  the  action  of 
courts  of  other  States  on  propraty  within  their  jurisdiction,  by  means  of  cltwdestine  or 
forcible  rcmoTal  to  Ibis  State.  The  only  decree  we  render  in  such  cases  is  that  of 
immediate  and  prompt  restitution,  or  one  pttventing  any  rights  to  be  acquired  by  these 
attempts  to  defeat  tbe  ends  of  justice. 

"  This  is  an  answer  to  the  question  raised  concerning  the  pecuL'ar  right  of  the  crcdi' 
tor.  The  only  right  which  he  in  any  event  could  reach,  would  be  subordinate  to  the 
injunction  from  tbe  operation  of  which  this  property  has  been  attempted  to  be  removed. 
Not  odI;  on  general  principles,  but  on  the  cases  cited  by  the  learned  judge  who  decided 
this  case,  the  claim  of  the  plaintiff'  to  sulyect  this,  property  to  attachmeot  is  without  tbe 
ihndow  of  light.  See  Wingate  u.  Wheal,  6  Lonisiaaa  Annual,  S3S ;  Myers  b.  Myers,  S 
Ibid.  369. 

■    1  Read  v.  Spragn^  34  Alfh«m^j  ]01. 
[1?6] 
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tools,  vhile  he  was  using  them,  vas  sustained.^  And  bo,  in  Mas- 
Bacbusetts,  was  an  attachment  of  a  stage-coach,  actually  in  use.* 

Those  are  instances  of  personal  property  not  worn  about  the 
defendant's  person.  In  regard  to  property  so  worn,  the  English 
doctrine  in  relation  to  distress  was  fully  adopted  by  tbe  Supreme 
Court  of  Massachusetts  in  a  case  where  an  officer  into  whose  hand 
tbe  defendant  placed  a  watch,  to  compare  its  weight  with  that  of 
another,  took  it,  under  an  attachment,  from  tbe  person  of  the 
defendaut,  by  severing  a  sillc  band  which  passed  about  his  neck, 
and  to  which  the  watch  was  attached.  Tbe  court  held,  that  the 
seizure  was  wrongful,  and  that  the  watch  could  not  be  held  under 
the  attachment." 

I  Bell  V.  Douglass,  1  Terger,  397. 

•  Potteru.  HaI!,3Pick.  368,  Fabker,  C.  J.,  Eud :  "It  it  ntid  Aat  propertyin  actnd 
OH  wna  not  subject  bj  tbe  common  law  to  distress  for  rent,  and  that  the  same  law  is  to 
determine  wliai  property  is  or  is  not  altactiable  under  oar  alatuies.  The  principles  of 
tlie  common  law  will  undoubtedly  ftpplj,  because  founded  On  reaaon;  but  (he  applica- 
tion of  theao  principles  may  be  different  now,  from  that  which  was  made  several  hun- 
dred years  ago,  when  the  rule  was  laid  down.  The  state  of  the  country  then  r^aired 
larger  exemptions  than  at  present.  ETorythiug  was  then  subservient  to  agriculture. 
Now  commerce  nnd  credit  assume  sn  nqnal  rank,  and  things  which  were  necessary  for 

R  man's  living  at  a  former  period  have  ceased  to  be  so The  cases  pat  in  Comyns'B 

Digest  to  illustrate  the  general  position,  that  chattels  in  actual  nee  are  Kot  to  be  taken 
in  distress,  show  that  the  rule  was  applied  to  things  comparatively  of  small  value,  and 
such  as  could  not  be  taken  without  great  inconvenience,  and  in  some  of  the  cases  thay 
were  other  persons'  property  accidentally  upon  the  land  ;  a  horse  actually  in  riding,  or 
going  to  mill,  or  standing  at  the  miller's  door,  &c.  To  apply  a  rule  which  had  pro- 
tected such  kind  of  property  to  articles  of  luxury,  or  of  great  TaJne,  woidd  be  contrary 
to  the  reason  of  the  common  law,  Staj^e-coachea  are  often  of  giiMt  value,  and  many 
of  them  owned  by  the  same  person.  Ships,  steamboats,  &c.,  come  within  the  same 
Tea80n ;  creditors,  and  credit  itself,  would  b«  exceedingly  ii^jnred,  if  they  were  held 
ftee  from  attachment." 

■  Mack  d.  Parks,  B  Gray,  917.  The  following  are  the  views  expressed  by  the  court : 
"The  justification  on  which  the  defendant  relies  in  answer  to  the  tre.ipass  alleged  in 
tbe  declaration  depends  on  the  right  of  the  sheriff  or  other  officer  to  attach  on  mrsite 
process  articles  worn  on  the  person  of  the  debtor  as  part  of  his  dress  or  apparel,  at  the 
lime  when  the  attachment  is  made,  or  then  to  hia  actual  possession  and  use. 

"  We  are  not  aware  that  any  such  right  bas  ever  before  been  asserted  in  this  Com- 
monwcolth.  There  is  no  judicial  recognition  of  it,  and  we  are  quite  sure  that  theio 
has  never  been  any  attempt  practically  to  enforce  it.  It  can  hardly  be  supposed  that 
the  omission  to  eiftrcise  it  has  been  caused  by  forbearance  or  igilDrancc.  Creditors  are 
not  apt  to  slumber  over  their  rights,  or  lose  them  fbr  want  of  vigilnnce,  or  out  of  ten- 
derness  towards  (heir  delinquent  debtors.  This  consideration  is  entitled  to  great 
weight,  because  ne  nrc  to  seek  for  the  origin  and  foundatioB  of  the  right  on  which  tha 
defendant  rests  his  jusliDcation,  among  those  well  understood  and  recognized  usages 
and  customs  which  have  become  a  part  of  our  unnmtien  law. 

"  By  tbe  Kev.  Sts.  c  90,  t  34,  it  is  provided  thai  all  goods  and  chattels  that  are  linbls 
to  be  taken  on  execution  may  be  attached,  'except  such  as,  from  thdr  nature  or  situa- 
tion, haTO  been  considered  as  exempted  /rom  atlnchmcnt,  according  to  the  principles 
of  the  common  law  as  adopted  and  practised  in  this  Stete.'  ....  With  a  few  excep- 
tions, the  kind  of  goods  lawfully  subject  to  distroM  or  attachment  has  never  been  do- ' 
IJ  [17-] 
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§  252  a.  The  propertj  of  individuals  or  coiporations  who  ova 
duties  ia  the  public,  ia  not  for  that  reason  exempted  from  IiiU>ilit/ 

fln«d  by  ataCnte,  eilh«r  oiider  the  Colonial  or  SUU  goremmciit  It  most  thetefoi«  bo 
determined  bj  the  conunoii  law- 

"  It  seems  to  be  perrectljr  well  settled  at  common  Uir,  that  chattel!  in  the  actual  po»> 
■esaioD  and  use  of  a  debtor  caanot  be  taken  or  distrained.  It  is  laid  down  in  Co.  Lit 
47  a,  that  '  although  it  be  of  valuable  propert?,  m  a.  borw^  Ju;.,  ;et  when  a  man  or 
WQman  is  riding  OD  him,  or  an  axe  in  a  man's  hand  cntdug  of  wood  and  the  like,  titef 
are  for  tliat  ttne  priiileged,  and  cannot  be  distrained.'  So  'if  nets  are  in  the  band* 
of  a  maQ  Ibey  cannot  be  distrained  an}^  more  than  a  horse  on  which  a  man  is.'  Hai^ 
grave's  note  (S94).  S.  P.  Read  b.  Burlej,  Cro.  Sliz.  53>,  596.  In  dn  leading  easa 
of  Simpson  v.  Uartopp,  Willes,  513,  which  Ht.  Justice  BvLUcm  says  (4  T.  R.  MB)  k 
'at  great  aalharitj,  because  it  was  twice  argned  at  the  bar,  and  Lord  Chief  Jostice 
Wi  LLBs  took  infinite  paini  to  trace  wiih  accuracy  those  things  which  are  privilqied 
from  distress,'  it  is  distinctly  adjudged  that  Ihiags  in  actual  use  cannot  be  tsJten  «r 
distrained;  and  the  reason  given  is,  that  an  attempt  to  distrain  such  articles  would 
lead  to  a  breach  of  the  peace.  In  the  modem  case  of  Snnbolf  v.  Alford,  3  M,  &  W. 
SS3,  it  is  laid  down  as  well-settled  law,  that  'goods  in  the  actual  possession  and  use  of 
the  debtor  cannot  be  distrained'';  'a  mao's  ckitbes  cannot  be  tsken  off  hia  back  in 
execution  of  a  Jieri  fadiu.'  The  main  groand  on  which  these  and  other  autliorities 
test  is,  that  it  would  tend  directly  to  a  colhsion  and  breach  of  the  peace,  if  ardclea 
thus  aituatcd  were  allowed  to  be  taken  fiom  the  bands  of  a  debtor.  Gorton  v.  Falkner, 
4  T.  K.  5G5 ;  Stoiej  v.  Bobinson,  6  T.  H,  139 ;  Adunw  v.  Field,  IS  Ad.  ft  £1.  G49,  and 
4  Ferry  &  Dav.  a04 ;  Com.  Dig.  Distress  C. ;  Gilbert  on  Distresses,  43.  There  are  man^ 
articles  of  personal  property,  subject  to  attachment  tinder  oar  laws  and  usages,  which 
could  not  hav^bcen  distnuocd  or  token  at  common  law  under  the  rule  as  stated  in  the 
evtiest  anthorities.  Fottcr  r.  Halt,  3  Pick.  36B.  But  in  tbe  absence  of  any  ptooFof 
usage  or  custom  in  this  State,  from  which  it  miR;ht  be  inferred  that  a  different  rule 
of  law  bos  ever  been  adopted,  tlie  present  case  falls  williin  the  principles  on  which  the 
Snglish  onthorilies  rest,  and  most  be  governed  by  them. 

"  The  watch,  at  the  dme  it  was  taken  by  the  defendant,  was  in  the  pluntiff''B  actual 
possession  and  use,  worn  as  part  of  hia  dress  or  apparel,  and  was  seiered  from  bis 
person  by  Ibrce.  Sucb  an  act,  if  permitted,  would  lend  quite  as  directly  to  a  bread) 
of  the  peace  as  to  take  from  a  man  the  horse  on  which  he  was  riding,  or  the  axe  with 
which  he  was  felling  a  tree.  It  ia  indeed  a  more  gross  violation  of  the  sanctity  of  the 
person,  and  lends  to  a  greater  aggravation  of  the  feelings  of  tbe  debtor.  Nor  would 
it  be  practicable  to  place  any  limit  to  tbe  exercise  of  such  a  right.  If  allowed  at  all, 
it  must  extend  (o  ever;  article  of  value  usually  worn  or  carried  about  the  person;  if  an 
officer  can  sever  a  silken  cord,  he  may  likewise  break  a  metallic  chain ;  if  be  can  seiie 
and  take  a  watch,  so  he  may  wrest  a  breastpin  or  ear-ring  from  the  person,  or  ihnist  his 
hand  into  the  pocket  and  carry  off  money ;  he  may,  In  short,  resort  to  any  act  of  fijrce 
necessary  to  enable  him  to  attach  property  in  the  personal  custody  of  the  debtor.  It  is 
obvious  that  such  a  doctrine  would  lead  (o  consequences  most  dangerous  to  the  good 
order  and  peace  of  socic^ 

"  It  is  no  answer  to  this  action,  that  the  delbndant  tendered  to  the  plsJndff  tbe  value 
of  the  cord  by  which  the  watch  was  attached  to  the  person,  or  that  t!.e  watch  itself, 
detached  from  the  person,  was  subject  to  attachment.  The  wrong  consists  in  having 
taken  an  article  from  the  person  of  the  plaintiff,  which  was  at  the  time  by  law  ex- 
empted from  attachment.  Tbe  mode  in  which  it  was  done  is  wholly  immaterial.  Me 
is  liable  for  lbs  value  of  the  watch,  being  a  trespasser  ab  initio.  'No  lawful  thing, 
founded  on  a  wrongful  act,  can  be  supported.'  Lattin  e.  Benin,  II  Mod.  50;  flsley  v. 
Nichols,  IS  Pick.  STO.  The  watch,  although  liable  to  attachment  if  ft  had  been  taken 
by  the  defendant  when  not  conoected  with  tlie  penran  of  the  plaindff,  was  wran^DHy 
Miied,  and  cannot  now  be  held  nnder  the  attachment" 
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to  attachment,  except  bo  long  as  it  is  in  actual  ase  in  the  diEcharge 
of  sucb  dutj.  Thus,  where  a  steamboat  was  attached,  which  was 
ordinarily  employed  hy  her  ovner  in  transporting  the  mail  be- 
tween Xew  Orleans  and  Uobile,  but  at  the  time  of  the  attachment 
was  not  BO  engaged,  and  had  not  a  mail  on  board  ;  her  connection 
with  the  mail  service  was  urged,  as  a  ground  for  releasing  her 
&om  the  attachment,  because  the  seizure  was  a  violation  of  the 
act  of  Congress  against  obstructing  the  mails ;  but  this  positi<m 
was  overruled,  and  the  attachment  susttuned.'  And  so  it  was  held 
in  regard  to  the  rolling  stock  of  a  railroad.' 

§  258.  It  is  not  necessary  that  the  defendant's  property,  in 
order  to  be  subject  to  attacliment,  should  be  in  his  possession.  It 
may  be  attached  wherever  found.* 

.  §  25S  a.  Personal  property  found  in  the  defendant's  possession 
is  presumed  to  be  bis,  if  nothing  appear  to  the  contrary,  and  may 
and  should  be  attached  as  such.*  If  an  officer  omit  to  attach  it 
when  so  found,  and  when  its  attachment  is  necessary  for  the  plain- 
tiff's secarity,  he  cannot  be  excused,  unless  he  prove  that,  not- 
withstanding such  appearances,  the  property  was  not  in  fact  the 
defendant's,  —  in  which  case  the  burden  of  proof  rests  upon  the 
officer ;  or  unless,  where  there  were  reasonable  grounds  to  suspect 
that  the  defendant  was  not  the  owner,  the  pluntiff  refused  —  what 
the  officer  in  such  cases  has  always  a  right  to  demand' —  to  in- 
demnify the  officer  for  any  mistake  he  might  make  in  conforming 
to  the  plaintiff's  direction."  In  an  action  against  an  officer  for 
such  an  omission  the  burden  of  proof  of  damage  is  upon  the  plain- 
tiff; damage  cannot  be  inferred.' 

1  Firker  i>.  Porter,  6  LoouUna,  1G9.  In  UassachiuetCi  ths  qoestioa  wu  raided 
whether  the  boat,  cable,  and  anchor  of  a  vesMl  could  be  attached  and  separated  from 
the  veescl.  The  conn  said  that  this  mit^ht  depend  npon  tbe  Bito&tion  of  those  articles 
in  relaUon  to  the  Te«sel.  If  taken  when  in  nie  and  necessai7  to  her  aaTei;,  the  taking 
wonid  Bnlyect  the  par^  taking  them  to  damages.  Bat  if  the  reaeel  were  at  a  wliaW, 
•nd  her  cable  and  anchor  and  boat  not  in  use,  there  was  no  reason  why  they  might  not 
as  well  be  taken  as  the  hameaa  of  a  carriage,  or  the  soils  and  rigging  of  ■  veEael  when 
separated  f^m  the  hall  and  laid  op  on  shore.    Brig^  v.  Strange,  17  Haas.  40S. 

■  Boston,  C.  &,  M.  R.  B.  Co.  v.  GiJmore,  37  New  Hamp.  410. 

■  Graiehle  "■  Notnaglo,  Peters,  C.  C.  345;  Unngston  o.  Smith,  5  Peters,  90. 

•  Killej  V.  ScannelJ,  IS  California,  73. 

•  Hondo.  Ward,  7  Mass.  123;  Sibler  o.  Brown,  15  Maine,  189;  Smith  n.  Cieotte,  II 
Michigan,  3S3;  Bonlett  d.  Blodgett,  17  New  Hamp.  398;  Chamberlain  v.  Beller,  IS 
HewTork,  IIS. 

•  Bradford  a.  McLeUan,  23  Maine,  309.  >  Wolft  v.  Dorr,  34  Maine,  104. 
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§  254.  The  possessioQ  of  personal  property,  though  an  indicium 
of  ow^nership,  does  not  render  it  liable  to  attachment  for  the  debt 
of  the  [wssessor  who  is  not  the  owner,  unless,  perhaps,  his  posses- 
ion be  &audulent  and  intended  for  colorable  purposes.^  Thus, 
There  a  son  purchased  a  farm  and  stocked  it,  with  a  view  to 
furni}>hiiig  a  home  for  an  indigent  father,  and  permitted  tlie  father 
to  reside  and  labor  there,  the  products  of  the  farm  were  held  not 
subject  to  attachment  for  the  father's  debts."  So,  where  one  de- 
livers to  a  workman  materials  to  be  manufactured ;  the  article  into 
which  the  materials  are  wrought  cannot,  when  finished,  be  at- 
tached as  the  property  of  the  workman,  even  though  he  should 
have  put  into  it  materials  of  his  own.* 

§  255.  n.  Requisites  of  a  valid  Attachment  of  Per»07ialty. 
When  an  attachment  is  delivered  to  an  officer,  no  lien  on  the 
defendant's  property  is  thereby  created,  but  a  levy  is  necessary-;* 
and  tlie  first  levy  obtains  the  first  right  to  satisfaction,'  unless,  as 
in  some  States,  all  the  defendant's  creditors  are  allowed  to  come 
in  and  share  equally  the  avails  of  the  first  attachment.  Hence 
the  necessity  that  the  officer  should  proceed  at  once  with  tlie 
execiition  of  the  writ.  And  as  unnecessary  delay  iu  completing 
the  attaclmient  might  open  the  way  for  ottier  officers,  having  other 
writs,  to  seize  the  property,  the  first  attaching  officer  should  con- 
tinue tlie  execution  of  the  process,  with  as  little  intermission  as 
possible,  until  his  duty  is  completed. 

§  255  a.  What  will  constitute  a  levy  as  against  the  defendant, 
is  a  different  question  from  what  will  constitute  one  as  against 
third  persons.  A  levy  may  be  good  as  against  the  former,  that 
would  not  as  against  the  latter.  But  this  distinction  is  not  based 
upon  any  difference  in  the  legal  requisites  of  a  levy,  but  on  the 
fact  that  the  conduct  of  the  defendant,  either  by  positive  or  nega- 
tive acts,  may  amount  to  a  waiver,  or  an  estoppel,  or  agreement 
that  that  shall  be  a  levy  which,  without  such  conduct,  would  not 
be  sufficient.*    In  either  case,  however,  the  general  principle  may 

'  Mooa  ii.  Hawks,  3  Aikens,  390  ;  Wiilcoc  b.  Pomeroy,  3  I^ck.  131. 

*  Browik  tr.  Scott,  T  VcnDOnt,  ST. 

'  Stcrena  «.  Briggs,  5  Pick,  177;  G»ilup  ».  Jos»e1yo,  7  Vflrmont,  33*. 

*  Ante,  §  321. 

*  Crowiiinahield  a.  Strobe],  S  Brevsrd,  80;  Robertson  D.  Forrest,  Ibid.  466 ;  Bethunt 
B.  Gibson,  Ibid.  501 ;  Crocker  d.  Radelife,  3  Ibid,  23. 

■  Tafils  V.  ManloTG,  14  California,  47. 
[180] 


D.qil.zMBlG001^IC 


CHAP.  X]  ATTACHMENT  OF  PERSONAL  PBOPEETT.  §  256 

be  laid  down,  that  the  acts  of  the  officer,  as  to  asserting  his  rights, 
aad  devesting  the  possession  of  the  defendant,  should  be  of  such 
character  as  would  subject  hira  to  an  action  as  a  trespasser,  but 
for  the  protection  of  the  process.^ 

§  256.  An  officer,  in  attaching  personalty,  must  actually  reduce 
it  to  possession,  bo  far  as,  under  the  circumstances,  can  be  done ; ' 
though  in  doing  so,  it  is  not  necessary  that  any  notoriety  should 
be  given  to  the  act,  in  order  to  made  it  effectual.'  What  is  an 
actual  po.Bsession,  sufficient  to  constitute  an  attachment,  must  de- 
pend upon  the  nature  and  position  of  the  property.  In  general, 
it  may  be  said,  that  it  should  be  such  a  custody  as  will  enable  the 
officer  to  retain  and  assert  his  power  and  control  over  the  property, 
BO  as  that  it  cannot  probably  be  withdrawn,  or  taken  by  another, 
without  his  knowing  it,* 

In  Connecticut,  a  case  is  reported,  where  the  doctrine  is  laid 
down,  that,  to  effect  a  valid  attachment  of  goods,  the  officer  must, 
have  the  actual  possession  of  them,  as  contradistinguished  from  a 
eomtructive  possession.  The  facts  of  the  case  were  these :  A., 
having  an  attachment  against  B.,  went  to  levy  it  on  a  barouche 
that  was  in  B.'s  carriage-house,  and  obtained,  for  that  purpose,  the 
key  of  the  house.  C,  having  also  an  attachment  against  B.,  went 
near  the  house,  and  concealed  himself.  When  A.  opened  the  door, , 
be  declared  that  be  attached  all  the  carriage  and  harness  in  the 
house.;  but  before  be  actually  touched  the  carriage,  C.  sprang  in  i 
and  seized  it.  The  court  sustained  the  attachment  made  by  C, 
on  the  following  grounds :  "  The  only  object  of  attachment  is  to  ■ 
take  out  of  the  defendant's  possession,  and  to  transfer  into  the 
custody  of  the  law,  acting  through  its  legaJ  officer,  the  goods  at- 
tached, that  they  may,  if  necessary,  be  seized  in  execution,  and  be 
disposed  of  and  delivered  to  the  purchaser.  Hence,  the  legal' 
doctrine  is  firmly  established,  that  to  constitute  an  attachment  of 

1  BoBkiDUl  *.  Lansing,  »  Wendall,  44e  J  Westerrelt  s.  Knkney,  14  Ibid.  lS3i  Camp 
n  Chamberlain,  S  Dcnio,  196;  Goodc  u.  Lon^iie,  35  Alabama,  GGS. 

*  Lanec.  Jacluon,  SMau.  iflT;  Aahntna  r.  Witlisins,  BFkk.  403  ;  Lyon  D.  Rood.  IS 
Vmnoiit,  a33;  Taintor  n.  WilUams,  T  Conn.  271;  Hollinter  r.  Goodaie,  B  Ibid.  333; 
Odiome  p.  Collej,  2  New  Hamp.  66;  HuniingCon  o.  Blaindell.  2  Ibid.  317  ;  Dunktee 
e.  FaJo,  5  Ibid.  S37;  Chadboume  o.  Sumner,  16  Ibid.  129;  Blake  v.  Hatch,  Si  Ver- 
mont, 59S;  Gale  v.  Ward.  14  Mass.  352;  Stockton  p.  Downey,  G  Loniiiana  Annual, 
SSI ;  WuodiTorth  e.  Lemmerman,  9  Ibid.  634;  Learned  v.  Vandenbargh,  T  Honard 
PracL  R.  379. 

*  HemmenwHy  v.  Wheeler,  14  Pick.  40B ;  Tomlinson  v.  CoItinB.  30  Conn.  364. 

*  Hemmenirav  v.  Wheeler,  It  i^k.  408. 
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goods  the  officer  must  have  the  aetudl  poaaettUm  and  cuttodif.  Tlmt 
the  pl^ntiff  was  at  the  door  of  the  carria^house,  with  a  writ  of 
attachment  in  his  hand,  only  proves  an  intention  to  attach.  To 
this,  uo  accession  is  made  by  the  lawful  possession  of  the  key,  and 
.the  unlocking  of  the  door.  Suppose,  what  does  not  appear,  that 
the  key  was  delivered  to  him  by  the  owner  of  the  carriage,  that 
he  might  attach  the  property ;  this  would  be  of  no  account  He 
'  might  have  the  constructive  possession,  wliich,  on  a  sale,  as  bfr 
tween  vendor  and  vendee,  would  be  sufficient ;  but  an  attachment 
can  only  be  made  by  the  taking  of  actual  pOBseseion.  As  little 
importance  ia  attached  to  the  unlocking  of  the  door,  and  the  dec- 
laration that  the  plaintiff  attached  the  carriage.  This  was  not  a 
touching  of  the  property,  or  the  taking  of  the  actual  possession- 
The  removal  of  an  obstacle  from  the  way  of  attaching,  as  the 
opening  of  the  door,  is  not  an  attachment,  nor  was  the  verbal 
declaration.  An  attachment  is  an  act  done ;  and  not  a  mere  oral 
annunciation.  From  these  various  aots,  taken  separately  or 
conjointly,  the  plaintiff  did  not  obt^n  the  possession  and  cus- 
tody of  the  carriage,  and  therefore  he  did  not  attach  the  prop- 
erty." * 

The  views  expressed  in  this  case,  it  is  believed,  are  not  sustaiued 
in  any  other  State ;  but,  on  the  contrary,  the  decisions  seem  to  be 
with  unanimi^  the  other  way.  It  has  been  repeatedly  held,  that 
personal  property  may  be  attached  without  the  officer  touch- 
ing it. 

In  Maine,  the  doctrine  was  laid  down  that,  to  constitute  an  at- 
tachment, it  is  not  necessary  that  the  officer  should  handle  the 
goods  attached,  but  he  must  be  in  view  of  them,  with  the  power 
of  controlling  them,  and  of  taking  them  into  his  possession. 
Therefore,  where  it  appeared  that  the  officer  went  upon  premises 
of  tlie  defendant  with  an  attachment,  and  before  leaving,  declared 
to  a  person  who  was  accustomed  to  work  tlicre,  that  lie  liad  at- 
tached the  property  there,  and  requested  the  person  to  forbid  any 
one  taking  the  tilings  away,  but  did  not  give  the  property  into  tlie 
custody  of  that  person,  and  then  left,  and  did  not  return  to  take 
the  property  into  his  possession  ;  the  court  held,  that  the  attach- 
ment miglit  be  sufficient,  if  followed  by  the  continual  presence  of 
the  officer,  or  of  some  one  on  his  behalf.' 

lu  Now  Hampshire,  the  court  say  that  a  valid  attachment  is  not 
1  Holliator  v.  Goodak,  S  Conn.  332.  *  Niebob  o.  Fatten,  18  MaiM,  9H. 
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effected,  unless  the  articles  are  taken  into  th^  officer's  actual  cus- 
tody, or  are  placed  under  liis  exclusive  control ;  by  which  actual 
custody  aud  exclusive  control  they  do  not  mean  that  he  must 
touch  and  remove  every  article  before  an  attachment'  can  be 
deemed  valid,  but  that  the  articles  must  be  so  within  Ms  power  as 
to  enable  him  to  touch  or  remove  them.'  In  a  subsequent  case  iu 
the  same  State,  where  aa  officer  was  in  a  house,  levying  an  attach- 
ment ou  funiiture,  and  another  officer  entered  a  chamber  of  the 
house  not  yet  reached  by  the  first,  and  attached  the  articles  tlierein, 
tlie  court  held  the  proceedings  of  the  first  officer  to  amount  to  an 
attachment  of  the  whole  effects,  and  that  the  second  officer's  at- 
taclunent  was  ill^al ;  and  they  say,  "  The  whole  articles  must 
doubtless  be  within  the  power  of  the  officer.  That  is,  they  must 
not  be  inaccessible  to  him  by  their  distance,  or  by  being  locked  up 
&om  his  reach  in  an  apartment  not  under  his  control ;  or  by  being 
60  covered  with  other  articles,  or  so  in  the  custody  of  another  per- 
son,  that  the  officer  cannot  see  and  touch  them/^^  Agaiu^tiie 
same  court  held,  that,  to  make  an  attachment,  Gte  officer  must 
take  possession  of  the  goods ;  bat  that  it  is  not  necessaiy  tliat  the 
goods  should  be  removed ;  but  they  must,  in  all  cases,  be  put  out 
of  the  control  of  the  debtor.* 

In  Yermont,  it  is  unnecessary  that  the  officer  should  actually 
touch  the  property,  but  he  must  have  the  custody  or  control  of  it, 
in  such  a  way  as  eitlier  to  exclude  all  others  from  taking  it,  or,  at 
least,  to  give  timely  and  unequivocal  notice  of  his  own  custody.* 
Therefore,  where  an  officer  attaching  goods  in  a  building,  fostened 
the  windows,  locked  the  door,  and  took  the  key  into  his  possession, 
it  was  held  a  sufficient  taking  possession  of  the  goods,  as  respects 
subsequent  attachments,  even  though  he  carelessly  failed  to  secure 
every  avenue  to  the  room,  and  through  one  unguarded  avenue 
another  officer  entered  and  seized  the  property.' 

In  Massachusetts,  the  necessity  for  an  actual  handling  of  the 
property  in  order  to  effect  an_  attachment  is  not  recognized.  Thus, 
where  the  officer  went  with  a  writ  and  took  possession  of  the  de- 
fendant's store,  and  locked  it  up  ;  it  was  held  to  be  a  sufficient 

t  Odiorne  v.  Collsf ,  S  New  Hunp.  ee ;  Mono  o.  Hntdt  IT  Ibid.  3M. 

*  HuntinBtOa  d.  BliisdeU,  9  New  Hamp.  317. 

*  DanUee  o.  >'■!«,  S  Nov  Hamp.  fiST. 

*  L.von  E.  Rood,  13  Vcnnont,  233.  In  this  cbm  the  above.«iled  mm  of  Hollitterv. 
Goodale.  8  Conn.  333,  is  sevcrel;'  ramdomneii. 

'  Newton  v.  Adaou,  4  Vermont,  437 ;  BlaU  v.  Bukar,  96  Ibid.  6*1. 
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attachmeat  of  the  goods  in  the  store,  and  valid  against  a  subse- 
queut  attachment  or  moi^age  thereof.* 

~^But  in  California,  where  a  sheriflF  vent,  a  few  minutes  after 
midnight,  to  a  closed  store,  and,  without  obtaining  admittance, 
stationed  himself  at  the  front  door,  and  an  assistant  at  the  back 
door,  so  that  no  one  could  go  in  or  coma  out,  but  did  not  declare 
that  ho  levied  on  the  contents  of  the  store,  and  did  not  know  what 
the  contents  were ;  it  was  held,  that  no  levy  was  effected,  as  against 
an  assignment  by  the  defendant  in  insolvency,  made  after  those 
acts  of  the  sheriff,  and  before  he  obtained  an  entrance  into  the 
store.  The  court  said :  "  It  is  too  plain  for  ailment  that  there 
can  be  no  levy  where  the  officer  does  not  even  know  the  subject  of 
the  levy.  As  JWell  might  a  sheriff  stand  in  the  street  and  levy  on 
the  contents  of  a  banking  house,  as  to  stand  in  a  store  door  at 
midnight,  and  claim  that  by  merely  standing  there,  and  preventing 
any  person  from  coming  into  the  store,  he  liad  levied  on  the  con- 
tents, whatever  they  were,  of  the  store ;  and  this  without  having 
any  knowledge  of  the  general  nature  of  the  stock,  much  less  of 
the  particular  description  or  value."* 

§  257.  In  all  snch  cases,  however,  if  the  officer  have  not  the 
property  under  his  control,  or,  so  having,  ho  abandon  it,  the  at- 
tachment is  lost.  Therefore,  where  an  officer  having  an  attach- 
ment, got  into  a  wagon  in  which  tlie  defendant  was  riding,  and 
to  which  a  horse  was  harnessed,  and  told  the  defendant  that  he 
attached  the  horse,  and  than  rode  down  street  with  the  defend- 
ant, without  exercising  any  other  act  of  possession,  and  left  the 
horse  witli  the  defendant,  upon  his  promising  to  get  a  receiptor 
for  it;  the  court  held,  that,  as  the  horse  had  not  been  under  the 
officer's  control  for  a  moment,  or  if  it  could  be  considered  that  he 
had  had  an  instantaneous  possession,  it  was  as  instantaneously 
abandoned,  tliere  was  no  attachment.' 

§  258.  With  regard  to  heavy  and  Tinmanageable  articles,  there 
seems  to  be  no  necessity  for  an  actual  handling  to  constitute  an 
attachment.  Thus,  an  officer  went  with  an  attachment,  within 
view  of  a  quantity  of  hay  in.a  bam,  and  declared  in  tlie  presence 

'  Deiin^  B.  Wsiren,  16  MuM.  430;  Gordon  e.  Jcnaej,  Ibid.  465;  Sticpliard  i'.  Bal- 
Krfleld,  4  Caihinj;,  425  ;  Naylor  e.  Dennie,  B  Pick.  198. 

■  TafRs  (T.  Manlove,  14  California,  4T 

■  french  v.  Stanley,  21  Maine,  SIS. 
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of  witnesses,  that  he  attached  the  hay,  and  posted  up  a  notificatiou 
to  that  effect  on  the  bam-door ;  and  it  was  held  to  be  a  valid  at- 
tachment.^ So,  where  an  officer  attached  a  parcel  of  hewn  stones, 
lying  scattered  on  the  ground,  by  going  among  and  upon  them, 
and  declaring  that  he  attached  them,  and  placed  them  in  charge 
of  the  plaintiff;  but  made  no  removal  of  them,  nor  gave  any  notice 
to  any  tliird  persons  of  the  attachment,  nor  took  any  other  mode 
of  giving  notoriety  to  the  act ;  it  was  lield  to  be  a  valid  attachment, 
because  it  was  manifest  that  the  officer  did  not  intend  to  abandoa 
tiie  attachment,  and  that  the  measures  he  took,  considering  the 
bulky  nature  and  the  situation  of  the  property,  were  sufficient.' 
So,  where  an  officer  attached  a  quantity  of  iron  ore  lying  on  the 
surface  of  the  ground,  by  informing  the  clerk  and  workmen  of  the 
defendant  of  the  attachment,  but  did  not  remove  the  ore ;  and  in 
consequence  of  his  declaration  the  workmen  were  dismissed,  and 
the  defendant's  operations  ceased,  and  the  facts  became  generally 
known  and  talked  of;  and  it  appeared  that  the  removal  of  the  ore 
would  have  been  attended  with  great  expense  and  serious  injury 
to  the  property ;  it  was  held,  that  the  attachment  was  valid ;  that 
where  the  removal  of  attached  property  would  result  in  great 
waste  and  expense,  it  may  be  dispensed  with ;  and  that  in  such 
case  tiie  continued  presence  of  the  officer  with  the  property,  in 
person  or  by  agent,  is  not  necessary;  it  being  sufficient  if  he  65-. 
ercise  due  vi^lance  to  prevent  its  going  out  of  his  control.' f^'xhe 
doctrine  thus  stated,  as  dispensing  with  the  actual  reduction  to 
possession  of  ponderous  articles,  was  sought,  but  unsuccessfully, 
to  be  applied  to  an  attachment  of  ripe  corn  and  potatoes  in  a  field, 
of  which  an  officer  returned  an  attachment,  though  he  had  only 
gone  into  the  field,  and  appointed  an  agent  to  keep  the  com  and 
potatoes.  It  was  held,  ttuit  this  was  no  attacliment,  and  that  it 
was  the  officer's  duty  to  have  severed  the  produce  from  the  soil, 
and  reduced  it  to  his  possession,* 

§  259.  The  rule  requiring  the  officer  to  reduce  to  his  posMssion 
personal  property  attached  by  him,  does  not  extend  to  a  case  in 
which  an  attachment  is  authorized  of  that  which  in  its  nature  is 
incapable  o^  being  taken  into  possession.    Such  is  the  case  of  stock 

>  Iferrill  n.  Sutn/m,  6  Pick.  397. 

*  HetnmeDiTBj  v.  Whwlcr,  U  Pick.  408 ;  Follej  v.  Lenox  Iron  Worki,  4  Allen,  SSB. 

*  Mills  ■>.  Cunp,  14  Conn  S19;  BJclcneU  d.  Trlcke;,  34  Maim,  373. 

*  Heard  >.  Fairbuiks,  5  Metcalt  111. 
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in  a  b&nk  or  other  corporatioa.  There,  it  is  Bufficient  for  the  offi- 
cer to  take  the  steps  required  by  the  l&w  under  which  he  acts,  and 
to  describe  the  property  as  so  many  shares  of  the  particular  stock 
owned  by  the  defeudaDt,  and  a  sale  by  such  a  description  will  carry 
the  tiae.1 

1  Sumfoid  Bank  ».  Fcnii,  IT  Conn.  ISO. 
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CHAPTER    XI. 


OF  SIMULTANEOUS,  BDCCESSirE,  CONFLICTINO,  AND  F&AtrDULENT 
ATTACHMENTS. 

§  260.  A  COMMON  occurrence  in  the  use  of  the  remedy  by  at- 
tachment is,  for  a.  number  of  wnts,  in  favor  of  different  plaintiffs, 
to  be  placed,  at  the  same  time,  or  in  quick  succession,  in  the  hands 
of  officers,  against  the  same  defendant,  and  served  on  the  same 
property,  simultaneouBly,  or  at  short  Buccessire  intervals.  As 
such  coses  usually  occur  where  the  defendant  is  in  failing  circum- 
stances, or  is  about  to  commit,  or  has  perpetrated  soma  fraud,  and 
the  property  levied  on  is  supposed  to  be  the  only  available  resource 
for  tlie  satisfaction  of  bis  creditors,  it  is  important  to  ascertain  the 
rules  which  are  to  decide  between  interests  which,  under  such 
circumstances,  are  almost  certmn  to  come  in  confitct.  This  sub- 
ject is  of  no  importance  where,  as  in  some  States,  the  first  attach- 
ment holds  the  property,  not  to  the  exclusion  of  all  subsequent 
ones,  but  for  the  benefit  of  all  creditors  of  the  defendant  who 
come  in  and  prove  their  demands,  and  thereby  become  entitled  to 
share  with  the  first  attacher  the  avails  of  his  diligence ;  but 
wherever,  as  in  the  large  majority  of  the  States,  the  writs  hold  in 
the  order  of  their  service,  ita  importance  is  evident. 

§  261.  In  general,  there  is  no  doubt  that  the  law  admits  of  uo 
fractions  of  a  day ;  but  this  rule  is  subject  to  exceptions,  when 
necessary  to  determine  priority  of  right.  The  case  of  several 
attachments  levied  on  the  same  property  on  the  same  day  is  one 
of  the  exceptions.  There,  it  is  held,  that  they  will  stand  accord- 
ing to  the  actual  time  of  service,  and  if.  a  judgment  be  obtained 
by  a  junior  attacher  in  advance  of  a  senior,  it  will  not  destroy  the 
priority  of  lien  acquired  by  the  latter.* 

§  262.  The  rights  of  attaching  creditors,  who,  as  against  their 

'  Tafti  0.  Cwradine,  3  Lonitiuik  Annnal,  430.  Id  FcmuylTaoia,  bow«T«r,  it  U  beld, 
that  among  ill  ths  attachmenEa  which  go  into  (he  ilieriff't  hand*,  mad  an  execnted,  aa 
(be  aame  da/,  then  i*  no  preftrenoe.    Yelrerton  t>.  Bnnoii,  96  F«nn.  Stau,  SSL. 
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common  debtor,  have  equal  claims  to  the  satisfaction  of  theii 
debts,  must  depend  on  strict  law  ;  and  if  one  loses  a  priority  once 
a<!quired,  by  any  want  of  regularity  or  legal  diUgonce  in  his  pro- 
seeding,  it  is  a  case  where  no  equitable  principles  can  afford  him 
relief;  where  the  equities  are  equal;  and  where  the  right  must 
be  goTorned  by  the  nile  of  law-^  It  has  been  held,  therefore, 
that,  as  against  subsequent  attaching  creditors,  the  rendition  of  a 
judgment  in  due  form  and  course  of  law,  and  the  issuing  of  an 
execution  on  that  Judgment,  and  duly  charging  the  property 
therewith,  is  as  necessary  as  the  attachmeut  itself,  to  entitle  the 
plaintiff  to  priority  of  satisfaction;  and  that  any  departure  by 
him  from  the  course  prescribed  by  law  for  establishing  his  right 
to  such  satisfaction  will  discharge  his  lien  imder  the  attachment, 
and  subject  the  whole  attached  property  to  the  claims  of  the 
Kubsequent  attachers.  Hence  it  was  held  in  Vermont,  that  a 
confession  of  judgment  by  the  defendant,  anterior  to  the  time 
when  the  action  would  have  been  regularly  triable,"  or  an  appear- 
ance  and  trial,  resulting  in  a  judgment  for  the  plaintiff,  before  the 
return  day  of  the  writ,^  was  a  dissolution  of  the  .plaintiff's  lian 
under  his  attachment,  as  against  subsequent  attachments.  So, 
too,  where  there  were  several  saccessive  attachments,-  and  the 
first  attacher,  having  a  claim  large  enough  to  absorb  all .  the 
property  attached,  by  agreement  with  the  defendant  took  all  the 
property  in  satisfaction  of  his  debt,  and  discontinued  his  suit ;  it 
was  held,  that,  as  against  the  subsequent  attachers,  who  perfected 
their  lien  by  judgment  and  execution,  he  acquired  no  title  to  the 
property.* 

It  will  be  remarked,  that,  in  all  these  instances,  there  was  held 
to  be  a  substantial  departure  from  the  legal  mode  prescribed  for 
enabling  a  party  to  obtain  tlie  benefit  of  his  attachmeut.  This 
would  probably  be  considered  as  a  different  matter  from  mere 
irregularities ;  for  it  is  well  settled  that,  though  such  exist  in  the 
proceedings  of  one  attaching  creditor,  other  attaching  creditors 
cannot  make  themselves  parties  to  the  proceedings  for  the  purpose 
of  defeating  them  on  that  account.' 

1  SoTdam  v.  Huggetbii,  S3  Pick.  4BS. 
■  Hall  ir.  Walbridge,  a  Aikeni,  SIS. 

*  Hnmy  d.  Eldridgc,  2  Vermont,  3BB. 

*  Brandon  Iron  Co.  v.  Gteason,  H  Vermont,  S3B ;  Cole  n.  WoaatBr,  S  Conn.  903. 

*  Kincaid  D.  Neall,  3  M'Cord,  aoi ;  Camberfbrd  d.  Hall,  Ibid.  3*3 ;  McBride  P.  Plojd, 
S  Bailey,  309;  VanAndate  v.  Krum,  9  Miuonri,  3BS;  Walkw  s.  BoberD,  4  Biebaid- 
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§  263.  Neither  the  iseue  of  an  attachment,'  nor  its  lodgement 
in  the  hands  of  an  officer,*  confers  any  rights  upon  the  plaintiff 
in  the  defendant's  property.  It  is  only  when  the  writ  is  served, 
that,  as  between  plaintiff  and  defendant,  and  generally  as  between 
difierent  plaintiff,  its  lien  takes  effect."  Hence,  when  several 
attachments  against  the  Bame  person  are  simultaneously  served 
on  the  same  property,  they  will  be  entitled  to  distribute  among 
them  the  proceeds  of  the  attached  property,  or  the  funds  in  tlie 
hands  of  garnishees.  This  distribution  is  not  in  proportion  to 
the  amount  claimed  under  each  attachment,  but  according  to  the 
number  of  the  writs,  each  being  entitled  to  an  aliquot  part ;  with 
this  qualification,  however,  that,  if  the  share  of  any  plaintiff  should 
be  more  than  sufficient  to  satisfy  his  demand,  the  surplus  must  be 
appropriated  to  any  other  of  the  demands  which  is  not  paid  in 
fiill  hy  its  distributive  sliare.* 

This  rule  was  applied  in  Massachusetts,  not  only  to  the  case  of 
'  simultaneous  attachments  by  different  officers,'  hut  where  the  writs 
were  in  the  hands  of  the  same  officer,  and  were  delivered  to  him 
at  different  times,  hut  served  t<^tber.'  In  Kentucky,  however^" 
it  was  determined,  that,  though  in  the  case  of  distinct  officers,  the 
first  levy  gives  the  prior  lien,  yet  where  several  attachments  against 
the  tame  fund  come,  in  succession,  to  the  hands  of  the  same  officer 
or  his  deputies,  it  is  the  duty  of  the  officer  to  execute  them  in  the 
order  in  which  they  were  received.  And  although  when  the 
process  comes  to  the  hands  of  different  deputies,  this  order  of 

•on,  961  i  Ban  V.  Clnfflin,  5  Pick.  303;  Inn  Griswold,  13  Barbour,  418 ;  Bank  of 
Angosta  v.  Jaudon,  9  Louiaiana  Annual,  8. 

»  Mean  v.  Winslow,  1  Smedes  &,  MarshaJl.  Ch'j  R.  U9 ;  Williamwn  v.  Bovie,  6 
Hnnlbrd,  178 ;  Wallace  p.  Forrest,  S  Harris  4  McHenry,  361, 

*  Crowainshield  v.  Strobel,  3  Brevard,  80  ;  Robertson  v.  Forrest,  Ibid.  4SG  ;  Bethaoa 
s.  GibeoD,  Ibid.  901 ;  Crocker  v.  Radcliffc,  3  Ibid.  iS. 

■  Gates  V.  Bushnetl,  9  Conn.  S30;  Sowell  u.  Savage,  1  B.  Monroe,  260;  NnCler  d. 
CoQnet,3  Ibid.  199;  Fitch  r.  Wnite,  5  Conn.  117;  Crownin shield  r.  Strobel,  2  Brorard, 
80 ;  Robertson  v.  Forrest,  Ibid.  4S6 ;  Betbune  o.  Gibson,  Ibid.  501 ;  Crocker  v.  Rad- 
diffe,  8  Ibid.  23 ;  Pond  v.  Griffin,  1  Alabama,  67B ;  McCobb  ».  Tyler,  2  Cranch,  C.  C. 
199  ;  Griuslej  t>.  Ix>va,  Ibid.  -113  ;  Burkhardt  r.  McCIcllao,  IS  Abbott  Pract.  R.  243; 
TafftB  f.  Manlove,  14  Caliromia,  47. 

'  ShoTe  1.-.  Dow,  13  Mass.  529  ;  Sigoumoy  d.  Eafon,  14  Pick.  414  ;  Hockwood  u.  Var- 
nnm,  17  Ibid.  2BB ;  Dnrant  d.  Jobnson,  19  Ibid.  544 ;  Davis  o.  Davis,  3  Gushing,  111 ; 
Thnrstoo  b.  Huntiuftton,  17  New  Harap.  438 ;  Campbell  ».  Rugcr,  1  Cowen,  215  ;  Nut- 
ter V.  Connet.  3  B.  Monroe,  199.  This  rule,  however,  does  not  obt^n  in  North  Caro- 
lina and  Tenneswe,  where  the  distribution  is  mode  pn>  mla.  Hill  e.  Child,  3  Dcrcreux, 
365;  Freeman  ».  Griat,  1  Deverenx  ft  Battle,  317;  Porter  e.Earthman, 4  Yerger,  3S8; 
Lovp  v.  Harper,  4  HumpbrsTs,  113, 

•  Shore  v.  J>ow,  18  Mast.  639.  •  Bocfcwood  t>:  Taninm,  17  Kck.  989. 
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service  may,  without  fault,  happen  to  be  reversed,  tlie  court, 
having  the  Tund  in  its  possession  under  all  the  attachments,  should 
distribute  it  according  to  the  rule  which  should  have  governed  the 
ezecutioQ  of  the  process.^  - 

§  264.  Where  dififorent  writs  are  in  the  hands  of  the  same 
oRicer,  there  need  be  no  difficulty  in  ascertaining  whether  their 
service  was  simultaneous ;  but  when  different  officers  are  em- 
ployed, each  intent  on  obtaining  priority,  questions  of  difficulty 
may  occur.  A.  singular  case  of  this  description  is  reported  in 
Massachusette,  where  two  officers  held  attachments  against  the 
same  defendant.  One  returned  his  writ  served  "  at  one  minute 
past  12  o'clock,  &.  ».,"  the  other  that  he  served  his  writ "  immedi- 
ately after  midnight "  on  the  same  day.  The  court  held,  that 
each  of  them  made  the  attachment  as  soon  as  it  could  be  done 
after  twelve  o'clock  at  night,  and  that  it  was  impossible  to  say  that 
either  had  tlie  priority.^ 

§  265.  Where  several  writs  gainst  the  same  defendant  were 
served  in  the  course  of  the  same  day,  and  the  returns  on  all, 
except  one,  stated  the  time  of  the  day  when  the  service  was  mode, 
and  that  one  stated  only  a  service  on  that  day ;  it  was  held,  that 
it  was  neither  matter  of  legal  presumption,  nor  construction,  that 
the  latter  writ  was  served  at  the  same  time  with  any  of  the  others. 
But  parol  evidence  was  admitted  to  show  at  what  time  of  the 
day  specified  in  the  return  the  service  was  in  fact  made ;  such 
evidence  being  regarded  as  entirely  consistent  with  the  return.* 

In  a  similar  case  where  an  officer  returned  an  attachment  as 
made  at  12  o'clock,  noon,  on  a  certain  day,  it  was  considered  as 
prior  in  point  of  time  to  another  attachment  returned  as  made  on 
the  same  day,  indefinitely,  without  Hpecifying  any  particular  hour. 
And  it  was  held  in  that  case,  tliat  no  amendment  of  the  latter  re- 
turn was  admissible,  which  would  destroy  or  lessen  the  rights  of 
third  persons  previously  acquired.* 

§  265  a.  Where  several  writs  are  executed  about  the  same  time, 

1  Kennon  v.  Elcklin,  6  B.  Monroe,  4U ;  Cliij  v.  Scott,  7  Ibid.  S64 ;  CalUban  d.  B«I- 
lowell,  2  Buy,  B.     S«e  Thuraton  ■>.  Huntia^D,  17  Sew  Uimp.  43S. 

*  Shove  V,  Dow.  13  Mass.  529. 

'  Brainard  e.  Bnsbnell,  11  Conn;  16. 

*  Fairfield  e.  Foine,  23  MUne,  498 ;  Taylor  v.  Emeij,  16  N«w  Hamp.  359. 
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and  BO  near  tt^ther  tltat  but  for  the  terms  of  the  returns  thereon 
they  would  be  considered  as  having  been  simultaaeouslf  made,  it 
is  held,  in  Nov  Hampshire,  that  the  officer  ma;  indicate  the  order 
in  which  he  served  them,  by  returning  hia  attacliment  under  one 
ae  Eubject  to  an  attachment  under  another ;  and  that  if  he  so  re- 
turned them  in  the  order  in  which  he  -received  them,  he  gave  them 
tiieir  rightful  precedence.^ 

§  26G.  When  different  officers  make  attachments  bo  nearly  at 
the  same  time  that  it  is  difficult  to  determine  the  question  of 
priority  between  them,  they  may,  it  seems,  settle  the  dispute  by  a 
division  of  the  property,  which  will  be  regarded  as  binduig  on 
them,  and  as  precluding  either  from  subsequently  raising  the 
question  of  priority.  And  if,  in  such  case,  one  sell  the  whole 
<^  the  property  and  apply  the  proceeds  to  the  satisfaction  of  Ae 
execution  held  by  him,  the  other  will  he  entitled  to  maintain  trover 
agtdust  him  for  his  portion,  and  in  order  thereto  need  not  prove 
that,  in  fact,  his  was  the  first  attachment.' 

§  267.  Neither  the  actual  custody  nor  the  exclusive  control  of 
the  same  articles  of  personal  property  can,  at  the  same  time,  he  in 
two  distinct  persons ;  and  therefore,  as  possession  of  goods  by  an 
officer  is  an  indlstDensable  requisite  to  a  valid  attachment  of  them, 
it  follows  that  when  an  officer  has  levied  an  attachment  on  goods, 
and  has  them  in  his  custody,  no  other  officer  can  seize  them  under 
another  writ  j  for  in  order  to  attach,  he  must  lawfully  take  pos- 
session of  them ;  but  this  he  cannot  do,  since  the  first  attaching 
officer  has,  by  his  prior  attachmcat,  a  special  property  in  them, 
and  they  are  in  the  custody  of  the  law,  and  it  would  introduce 
confusion  to  admit  of  several  officers  contending  for  the  possession 
of  attached  goods.'  And  it  matters  not  that  the  first  attaching 
officer  had  levied  upon  more  than  was  sufficient  to  satisfy  the  writ 
under  wliich  he  acted.*  The  same  rule  prevails  where  the  prop- 
erty is  not  in  the  actual  custody  of  the  first  officer,  but  in  the 

1  Tbanton  c.  Unntin^n,  17  New  H*mp.  438. 

*  Lfnuin  V,  Dow,  SS  Vcnnont,  409. 

'  »  Watson  V.  Todd,  5  MaM.  STl ;  Vinton  v.  Bradfofd,  13  IWd,  114;  Bariinmue  v. 
Bell.  16  Ibid.  SIS ;  Odiome  u.  Colley,  2  K«w  Bamp.  66 ;  Moore  v.  GrsTCi,  3  Ibid.  408 ; 
Stront  0.  Bnidbiirj,  S  Maine,  313 ;  Burroughs  v.  Wright,  16  Vermont,  619 ;  Laihrop 
e.  Blake,  3  Fostcr„46 ;  Walker  o.  Foxcrofl,  2  Maine,  S70 ;  Oldhim  v.  ScHvener,  3  B. 
Uonroe,  ST9j  Itobiason  v.  Enaign,  S  Qray,300;  Uubiaon  n.  McCartoe]',  1  Gruii,  173. 

*  ViDIOD  V.  Bradltird,  13  Mm*.  114. 
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bands  of  a  receiptor,  to  wlioiii  he  has  iiitnisl«d  it.  The  posseesion 
of  the  receiptor  being  that  of  the  officer,  cannot  be  violated  b/ 
taking  the  goods  irom  his  custody  under  another  attaciimeBt.* 

§  268.  If  an  officer  attach  property,  and  it  is  subsequently  taken 
from  his  possession  by  another  officer,  under  another  attachment 
a^nst  the  same  defendant,  and  the  property  is  sold  and  its  avails 
applied  by  the  second  officer  upon  the  esecutioa  obtained  in  the 
second  suit,  and  tlie  first  officer  sue  the  second  for  the  trespass, 
his  right  to  recover  anything  more  than  nominal  damages  will 
depend  on  his  liability  for  the  property  to  the  plaintiff  in  whose 
favor  he  attached  it ;  and  if  that  liability  has  been  lost  by  the  fail- 
ure of  the  plaintiff  to  perfect  the  lieu  of  his  attachment,  there  can 
be  no  recovery  against  the  second  attaching  officer  for  anything 
more  than  nominal  dam^es.  In  such  case  the  first  officer  cannot 
recover  upon  the  ground  of  any  liability  on  his  part  to  the  defeud- 
»it,  since  tlie  act  of  the  second  officer  was  justifiable,  so  far  as  the 
defendant  is  concerned,  and  the  first  officer  is  not  liable  over  to 
him  for  the  property.' 

§  269.  If  it  be  desired  to  lay  an  attachment  apoa  proper^ 
already  attached,  and  in  an  officer's  custody,  the  writ  should  be 
delivered  to,  and  executed  by,  him ;  vhen  it  will  be  available  to 
hold  the  surplus,  after  satisfying  the  previous  attachment,  or  the 
',  whole,  if  that  attachment  should  be  dissolved.  In  such  case  no 
t  overt  act  on  tlie  part  of  the  officer  is  necessary  to  effect  the  second 
levy,  but  a  return  of  it  on  the  writ  will  be  sufficient.'  So,  where 
tlie  property  is  in  the  hands  of  a  bailee,  the,  officer  who  placed  it 
there  may  make  another  attachment,  without  the  necessity  of  an 
actual  seizure,  by  making  return  thereof,  and  giving  notice  to  the 
bailee.* 

§  270.  These  rules  refer  to  seizures  of  goods,  and  not  to  cases 
where  property  is  attached  by  one  officer,  by  garnishment  of  tlie 
individual  in  whose  possession  it  may  be,  and  afterwards  by  anotlier 

^  Thompson  t>.  Marsh,  U  Mass.  S69. 

'  Goodrich  k.  Church,  20  Vermont,  187. 

'  Turner  u.  Austin,  16  Mans.  181;  Tomlinaon  v.  Collins,  20  Conn,  364;  Bogtrs  o. 
Furficlii,  as  Vermont,  G*l. 

*  Kuapo.  Sprague,  9  Maw.  SS8;  Whitlicr  v.  Smith,  11  Ibid.  211;  Odiome  i'.  Colley, 
3NewHump.66;  Whitney  i>.  FarweU,  10  Ibid.  »;  Tomliiuon d.  Collini,  20  ConiL 364. 
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officer,  by  actual  seizure  and  removal  thereof  from  the  g;aniishee*s 
pOEsession.  This,  though  a  proceeding  not  by  any  means  to  bo 
approved,  and,  where  the  writs  issue  from  different  jurisdictions, 
wholly  inadmissible,  yet  may,  it  seems,  be  done,  where  the  two 
writs  proceed  &om  the  same  jurisdiction.  The  officer  making  the 
seizure  of  the  goods,  will  hold  them  subject  to  the  prior  lien  of 
tiie  garnishment.  He  must  faeep  them  until  the  result  of  the 
garaishment  is  ascertained ;  when,  if  the  garnishee  be  charged  in 
respect  of  them,  the  officer  will  be  bound  to  restore  them  to  him 
and  suffer  them  to  be  sold ;  and  if  he  fail  to  do  so  he  will  be  liable 
to  the  gamishee,^  or  to  the  plaiatiff  in  the  garnishment.' 

§  271.  If  an  officer  suffer  his  possession  of  attached  property  to 
be  lost,  it  may  be  attached  by  another  officer,  though  the  latter 
may  be  aware  of  the  former  attachment  having  been  made,  if  his 
knowledge  extend  not  beyond  that  fact.'  For  it  does  not  follow, 
that,  because  he  knows  an  attachment  was  at  one  time  made,  he 
knows  that  it  still  exists;  on  the  contrary,  he  may  well  infer,  from 
finding  the  property  no  longer  in  the  possession  of  the  officer  who 
first  attached  it,  that  the  prior  attachment  had  been  dischai^ed. 
But  if  he  know  that  there  is  a  subsisting  attachment,  —  although 
the  defendant  might,  at  the  time,  by  the  permission  of  flie  bailee, 
to  whom  the  property  had  been  intrusted,  be  in  possession  of  it, — 
he  cannot  acquire  a  lieu  by  attaching  it,*  After  he  has  made  a 
levy,  however,  notice  to  him  that  a  prior  attachment  exists  will 
not  affect  the  validity  of  the  levy." 

§  272.  The  existence  of  the  proceeding  by  attachment  could 
hardly  fail  to  give  rise  to  fraudulent  attempts  to  obtain  preference, 
where  the  property  of  a  debtor  is  insufficient  to  satisfy  all  the  at- 
tachments issued  against  him.  When  it  transpires  that  there  are 
circumstances  justifying  resort  to  this  remedy,  the  creditors  of  an 
individual  usually  press  forward  eagerly  in  the  race  for  precedence, 
sometimes  to  the  ueglect  of  important  forms  in  their  proceedings, 
and  sometimes  without  due  regard  to  the  rights  of  others.  On 
such  occasions,  too,  notwithstanding  the  safeguards  generally 

I  Burlingame  r.  Bell,  IS  Mass.  SIS ;  Smtt  v.  Brown,  9  Pick.  178. 

*  Bockvood  u.  Vnraam,  17  Pick.  389. 

*  Chwlbonrae  d.  Sumner,  16  THew  Hainp.  139. 

*  Bagley  v.  White,  4  Pick.  395 ;  Yaang  e.  Walker,  13  Keir  H«mp.  90S. 

*  Bmce  ».  Holdui,  31  Hck.  187. 
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thrown  around  the  use  of  this  process,  and  in  violation  of  the 
sanctity  of  the  preliminary  oath,  it  has  heen  found  that  meo,  in 
collusion  with  the  debtor,  or  counting  on  his  absence  for  impunity, 
have  attempted  wrongfully  to  defeat  the  claims  of  honest  creditors, 
hy  obtaining  priority  of  attachment,  on  false  demands.  There  is, 
tlierefore,  a  necessity  —  apparent  to  the  most  superficial  observa- 
tion—  for  some  means  by  which  all  such  attempts  to  overreach 
and  defraud,  tlmnigh  the  instrumentality  of  legal  process,  may  be 
summarily  met  and  defeated.  Hence  provision  has  been  made  in 
the  statutes  of  some  States  for  this  exigency,  and  where  such  is 
not  the  case  the  courts  hare  broken  the  fetters  of  artificial  forms 
and  rules,  and  attacked  the  evil  with  commendable  spirit  and 
effect. 

§  273.  As  before  remarked,^  whatever  irregularities  may  exist 
in  the  proceedings  of  an  attaching  creditor,  it  is  a  well-settled  rule 
that  other  attaching  creditors  cannot  make  themselves  parties 
to  those  proceedings,  for  the  purpose  of  defeating  tliem  on  that 
account.'  But  where  an  attachment  is  based  on  a  fraudulent 
demand,  or  one  which  has  in  fact  no  existence,  it  is  otherwise,  as 
will  appear  from  a  review  of  the  action  of  courts  of  a  high  order 
of  learning  and  ability. 

§  274.  In  North  Carolina  it  was  held,  in  the  case  of  several  at- 
tachments (^inst  the  same  defendant,  levied  on  the  same  prop- 
erty, that  a  junior  attacher  could  not  impeach  a  judgment  obtained 
by  a  senior  attacher,  on  the  ground  that  when  the  attachment  of 
the  latter  was  obtained,  the  defendant's  debt  to  him  was  not  due;' 
and  in  Iowa,  that  a  junior  attacher  could  not  intervene  in  a  prior 
attachment  suit,  to  sliow  that  it  was  prosecuted  by  collusion  be- 
tween the  parties  thereto,  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  defendant's  creditors  ;  but  that  relief  in  such 
case  could  only  be  administered  by  a  court  of  equity,*  But  these 
decisions  are  inconsistent  with  the  general  current  of  decision 
elsewhere,  as  we  shall  now  proceed  to  show. 

'  Ante,  9  96a. 

«  Kincaid  v.  NeaU,  3  M'Cord,  201 ;  Cunberford  p.  Hall,  Ibid.  345 ;  M'Bride  v.  Floyd, 
2  Bailey,  S09  ;  Vi.n  Andale  a.  Knim.  9  Misaoori,  397 ;  Walker  v.  Robcna,  i  RichardsoD, 
S61;  Ball  D.  Claflin,  5  Pick.  303  ;  7n  n;  Orisvralil,  13  Barbour,  41!  ;  BankorAngniuv. 
Jaudon,  9  Looiaiana  Annual,  8  ;  Fridcnbnrg  v.  Pieraoa,  18  Califoniia,  ISS  )  Wanl  •. 
Howard,  la  Ohio  Sute,  15%. 

*  Hairison  d.  Fender,  Busbee,  7B.  *  Wliippie  v.  Cana,  8  Iowa,  lU. 
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§  275.  In  Nev  Hampshire,  eo  far  as  we  bare  been  enabled  to 
discoTsr,  there  is  no  statute  authorizing  an  attaching  creditor  to 
unpeach  the  good  &ith  of  previous  attacliments ;  but  a  practice 
prevails  there,  which  efiectiially  opens  the  door  for  such  salutary 
iarestigatjons ;  as  is  exhibited  by  the  following  case.  One  sued 
out  an  attachment,  and  caused  it  to  be  levied.  Afterwards,  credit- 
ors of  the  same  defendant,  who  had  subsequently  caused  the  same 
property  1«  be  attached,  su^ested  to  the  court,  that  the  suit  of 
the  prior  attacber  was  prosecuted  collusively  between  him  and 
the  defendant,  for  the  purpose  of  defrauding  the  creditors  of  the 
latter,  and  that  there  was,  in  fact,  notliing  due  from  the  defendant 
to  the  plaintiff.  Thereupon,  —  the  creditors  making  the  sugg^- 
tion,  having  given  security  tA  the  plaintiff  to  pay  all  such  costs 
oa  the  court  should  award  on  account  of  their  interference  in  the 
suit,  —  the  court  ordered  that  the  plaintiff  should  make  his  elec- 
tion to  dissolve  his  attachment,  or  consent  to  try,  in- an  issue 
between  him  and  the  creditors,  the  question  whether  his  suit  and 
attachment  were  collusive.  The  plaintiff  elected  the  latter,  and 
an  issue  was  formed  for  the  purpose,  between  the  plaintiff  and  the 
creditors,  and  tried  by  a  jury,  who  found  that  the  suit  was  prose- 
cuted collusively,  for  the  purpose  of  defrauding  creditors.  The 
court  then  ordered  all  further  proceedings  to  be  stayed ;  from 
which  order  the  plaintiff  appealed  to  the  Superior  Court.  Tliat 
court,  in  sustaining  the  appeal,  differed  from  the  court  below  only 
as  to  the  manner  of  arriving  at  the  result ;  and  held,  that  if  the 
creditors  should  give  security  to  pay  all  the  costs  which  the  plain- 
liff.might  recover,  they  would  be  permitted  to  defend  in  the  name 
ijf  the  defendant.^  Afterwards  the  same  court  referred  to  this  as  a 
very  conmion  practice,  and  as  in  general  the  only  mode  in  which 
a  fraudulent  attachment  could  be  defeated ; '  and  in  a  subsequent 
case  held  it  to  be  avulable,  as  well  m  cases  of  garnishment,  as  in 
those  of  levy  on  specific  property.*  It  was  also  held  by  that  court, 
that  a  subsequent  attacber  might  move  to  dismiss  a  prior  attach- 
ment, on  the  ground  that  there  was  no  such  person  as  the  plaintiff 
therein.* 

In  South  Carolina,  by  the  proceeding  in  attachment,  the  funds 

'  Bnckmim  v,  Bockman,  4  New  Hoinp.  319. 

'  Webster  o.  Harper,  7  New  Hamp.  594 ;  Pike  v.  Pike,  i  Foster,  SM. 
■  Bluadell  D.  Ludil,  14  New  Hamp.  199.     See  Harding  v.  Harding,  99  Tennoot,  487, 
tor  the  practice  in  aach  cases,  aaregnlated  by  RUtnt*  u  Vermont. 
•  Eimball  v.  Wellington,  SO  New  Hamp.  439. 
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of  tho  absent  debtor  are  brought  into  court,  and  distributed  among 
the  several  attaching  creditors;  and  a  Judgment  in  attachment 
gerves  do  other  purpose  tlian  to  ascertain  the  amount  of  the  plain- 
tiff's claim  on  the  attached  property,  bj  establishing  his  demand 
against  the  absent  debtor ;  and  do  execution  can  be  issued  on  tha 
judgment.  When  the  attached  fund  is  distributed,  tlie  judgment 
is  functut  officio,  unless  the  defendant  shall  have  entered  special 
bail,  or,  under  the  Act  of  1843,  executed  a  warrant  of  attorney 
and  been  admitted  to  defend  the  action,  on  the  conditions  pre- 
scribed by  the  Act.^  There  it  is  settled,  that  in  making  tlie  dis- 
tribution of  the  moneys  arising  from  the  attachments,  the  court 
can  and  should  inquire  into  the  several  causes  of  action,  and  maj 
inspect  its  judgments  to  prevent  fraud  and  injustice.  In  effecting 
t^s,  the  consent  or  opposition  of  the  parties  to  the  judgment  is 
disregarded,  for  they  may  combine  to  effect  the  fraud.  The  acqui- 
escence of  tho  defendant  in  the  plaintiff's  illegal  proceedings, 
affords  no  protection  against  an  inquiry  into  the  judgment,  when 
that  is  necessary  for  the  protection  of  the  rights  of  otlier  creditors. 
Therefore,  wliere  an  attachment  appears  to  have  issued  on  a  debt 
not  due,  it  will  be  set  aside  in  favor  of  a  junior  attachment  upon 
a  debt  that  was  due.^  And  the  same  position  was  Bustained  yn 
California,^  and  in  Mississippi.* 

Tlie  Court  of  Appeals  of  Virginia  have  taken  the  same  salutary 
course,  and  held,  tliat  a  junior  attaching  creditor  may  come  in  and 
defend  against  a  senior  attacliment,  by  showuig  that  the  debt  for 
which  the  senior  attachment  was  taken'out  had  been  paid.* 

In  Qeorgia,  this  subject  received  a  full  examination,  and  it  was 
held,  upon  general  principles,  and  without  any  aid  from  statutory 
provisions,  that  a  judgment  in  an  attachment  suit  may  be  set  aside, 
in  a  court  of  law,  upon  an  issue  suggesting  fraud  and  want  of 

I  Walker  v.  Roberta,  4  Biehardson,  5GI. 

*  Walker  e.  Koberts,  4  RichardBon,  S61 ;  Ralph  v.  Nolan,  1  Rice's  Digest  of  S.  C. 
Beporti,  77.  The  Sapicme  Court  of  Connecticut,  ho<reTer,  in  a  case  which  cams 
before  it  between  conflicting  attaching  credilon.  where  the  claim  of  one  wag  resigud  by 
the  others,  because  it  embraced,  besides  a  debt  actually  due,  an  amount  intended  to 
co»er  and  lecnt*  a  liabili^  which  the  plaintiff  was  nndcr  as  an  indorser  for  the  acpom- 
madatioli  of  the  defendant,  decided  that,  in  the  absence  of  fraud,  such  a  combination 
of  claims  did  ifet  make  the  attachment  void,  and  that  the  attachment  should  be  sn»- 
Ifdned  as  to  the  debt  reallj  due,  but  not  a*  u)  the  rest.    Ajrres  e.  Husied.  19  Conn.  904. 

*  Patrick  v.  Montoder,  13  California,  434  ;  Davia  v.  Eppinger,  18  Ibid.  378 

*  UendBTSon  s.  Thornton,  37  Mississippi,  448. 

*  M'Clnnj  V.  Jackson,  «  Orattui,  H. 
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condderation  in  it,  tendered  hy  a  junior  attaching  creditor  of  the 
common  defendant.' 

'  Smith  D.  Gettingcr,  8  Georgia,  140.  The  case  ■rose  upon  k  motion  bj  che  junior 
jndgmBnt  creditur  to  set  uida  the  senior  jndgtneat,  fbr  allied  want  or  eon^deratum 
or  cann  of  actioii.  The  whale  tacU  are  best  ihoim  in  tha  ojunion  of  the  court,  de- 
livered bj  NlSBKT,  J. 

"  Upon  a  rnle  againn  the  sheriff'  fbr  the  diatribaiion  of  money  raited  bj  atUcbmeDl; 
the  ptunCiff  in  error,  holding  an  attacbmeot  lien,  junior  to  that  of  the  deffendanCs, 
■ought  to  let  aaide  their  lien.  The  attachment  claim  of  both  parties  hai  been  reduced 
to  Judgment.  For  the  purpose  of  vacating  the  judgment  of  the  defendants,  and  there- 
by defiling  thur  older  lien,  the  plaintiff  in  error  tendered  to  them  in  the  court  below 
the  following  issues  :  — 

"1.  ThatG.  &B.  (the  defendants  in  error)  have  no  judgment  against  H.  (the  defend- 
■nl  in  attMbment),  good  and  sufBcient  in  law ;  nor  did  Q.  &,  B.  have  at  the  lime  of  sn- 
Ing  out  their  attachment,  anj  cause  of  action  against  said  H.  as  alleged. 

"  S.  That  B^d  judgment  in  fitvor  of  said  Q.  &,  B.,  had  upon  said  attachment,  is,  and 
WM,  wilhont  adequate  consideration,  and  therefore  void  as  lo  said  8.  (the  plaintiff  in 

"3.  That  the  attachment  in  bvor  of  G.  &  B.  was  saed  out  on  a  note  made  b;  one 
M.,  and  not  by  the  defi;ndant  H.,  and  that  said  judgment  an  said  attachment  was  had 
and  founded  on  said  note  made  b;  wid  M.,  and  that  no  other  evidence  besides  said  note 
was  produced  to  the  jury  who  found  said  verdict  in  favor  of  G.  &  B. ;  and  that  tbera- 
fore  said  judgment  and  attachment  are  of  none  effect  as  against  said  S 

"  The  defendants  in  error  demnrred  to  these  issues,  and  the  court  sustained  the  de- 
mnmr;  to  which  decision  the  plaintiff'  in  error  excepts,  and  npon  it  assigns  error. 
The  questions  made  bj  the  record  appear  to  be  these,  to  wit :  '  t>  it  eompflaitjbr  a  piain- 
Uff  in  attachment,  hiAding  a  jadginail  and  on  atlachmail  /I'm  gounger  than  tlie  judgment  and 
aUachniBa  lien  of  anotlur  plaintiff  in  anadimait,  ai/aiiut  iJu  lame  dtfaidant,  to  Ht  amde  At_ 
atdtr  lien  and  judgment,  qiM  (As  grmmd  of  voNf  of  amsidtmtioafir  that  jvdgmtnt,  w  upem 
lie  ground  of  Jraud  in  ihe  jadgmeat ;  and  if  it  u,  con  it  be  i^me  Ih)  motion,  and  itiae  tendered 

"  The  general  rule  as  to  the  efftct  of  jndgtuenia  is,  that  <i»j  are  conclusive  npon 
parries  and  privies.  Parties  are  all  snch  persons  as  were  directlj  interested  in  the  (ob- 
ject-matter, had  a  right  to  make  defonce,  to  adduce  testimony,  to  cross-examine  vrit- 
nesses,  to  control  the  proceedings,  and  to  appeal  ftvm  the  judgment.  Privies  are  all 
persons  who  are  represented  by  tin  parties  and  cidm  under  them,  all  who  aie  in  privity 
with  the  parties;  the  term  privity  denoting  natural  or  snccessive  relationship  to  tin 
same  rights  of  property.  All  persons  not  parties  or  privies  are  regarded  as  strangers. 
Stmnjrersarenotconcloded'by  ajndgnienl.    Brown u.  Cbaney,  I  Georgia,  110. 

"  Without  going  fhrthcr  into  the  general  doctrines  npon  this  subject,  we  proceed  to 
say,  that  the  plaintiff  in  error  was  not  a  party,  nor  a  privy,  to  the  judgment  or  attach- 
ment rendered  in  fovor  of  O.  and  B.  against  H.  He  had  no  power,  in  his  own  right, 
to  make  a  defence  against  it,  to  adduce  testimony,  to  examine  witneases,  to  conttvl  Ibe 
^ucecdings,  or  to  enter  an  appeal. 

"  The  plaintiff  in  error  being  a  stranger  then  to  this  judgment,  it  is  scarcely  necessary 
to  adduce  authorities  to  demonstrate  his  right  to  set  it  aside,  if  prejudicial  to  his  in- 
terest, ^yniutf.  Nor  is  it  any  the  more  questionable,  that  he  may  set  it  aside  as  being 
wholly  KiUioat  consideration.  But  there  are  some  n&thoritles  which  relate  man;  par- 
ticularly  to  attachments,  which  have  a  direct  relevancy  to  this  case,  [The  court  tiien 
review  tbe  ^^ases  on  this  subject  in  Massachusetts  and  Maine,  and  proceed.] 

"  These  principles  and  these  anthorities  establish  that  this  attachment  may  be  va- 
cated, and  also  the  judgment  which  is  (banded  ort  it,  for  fiaad  —  for  anything  that 
amounls  to  a  fraud  upon  the  rights  of  other  creditors,  whether  the  defendant  be  a  party 
to  the  fhtad  or  not.  It  was  sought  to  be  done  in  this  case  by  an  issue  at  taw,  before  a 
jury.    Can  Itbew  doneT  ia  the  remaining  injury.    That  it  maybe  done  hyaprocend- 
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In  New  York  the  following  case  is  reported.  A.  issued  an 
attachment,  and  caused  it  to  be  levied  on  property  of  B.,  owned 
by  him  and  a  partner,  not  a  defendant  in  that  action,  constituting 
the  firm  of  B.  &  Co.  Thereupon  B.  requested  D.,  a  creditor  of 
the  firm,  to  accept  a  confession  of  judgment  from  himself  and 
copartner,  and  levy  on  the  attached  property,  thus  gaining  a  prior 
right  over  A.  This  judgment  was  set  aside  by  the  court,  as  being 
intended  to  defraud  creditors.  Tliereupon  D.  issued  an  attach- 
ment on  the  partnership  debt,  and  levied  it  oil  the  property  already 
attached ;  having  done  which,  he  took  no  further  step  in  the  action 
for  more  than  four  months  ;  thus  leaving  bis  attachment  dormant, 
and  apparently  to  be  used  only  ^^nst  other  creditors.  After 
the  levy  of  D.'s  attachment,  he  vent  on  selling  goods  to  B.  &  Co., 
and  required  and  obtuned  security  on  those  sales.  These  facts, 
taken  in  connection  with  the  design  of  the  previous  confession  of 
judgment,  were  held  sufficient  to  justify  the  inference  that  D.'s 
attachment  was  levied,  not  to  secure  the  debt  due  him,  but  to 
hinder  and  delay  the  collection  of  A.'s  demand,  and  that  D.'s 
attachment  would  be  dropped  if  A.'s  claim  were  out  of  tlie  way ; 
and  the  court,  acting  on  this  inference,  on  motion  vacated  D.'s 
attachment.^ 

In  Michigan,  where  a  plaintiff  took  judgment  for  the  demand 
upon  wliich  his  attachment  was  obtained,  and  also  for  another 
demand  wliich  became  due  after  his  suit  was  instituted ;  it  was 
held,  tliat  his  judgment  was  fraudulent  as  against,  and  was  post- 
poned to  the  claim  of,  a  subsequent  attaching  creditor.' 

In  Ohio,  the  right  of  a  subsequent  attacher  to  object  to  a  prior 

lag  in  cqai^,  bj  m  credilor  trhcne  debt  U  not  rednced  to  judgment,  etea,  I  pre«nme 
there  is  no  doubt  It  may  be  conceded,  for  it  !iaa  been  so  ruled,  particDlsrly  in  Sonth 
Cnrolina,  thll  >  creditor  whom  dvbt  is  not  raduced  to  jadgment,  cannot  upon  motion, 
■et  aside  a  jadgntent  in  altaebment,  for  irregnlarity.  In  this  case  the  debt  of  the  ob- 
.  jecling  credilor  ia  in  judgment ;  he  also  has  a  lien  upon  the  fund  in  the  haodg  of  the 
court  Tor  dislribulion.  Nothing  ii  more  common  in  our  courts,  upon  the  distribution 
of  money,  than,  upon  the  suggestion  b;  one  holding  b  junior  lien  that  an  older  excco. 
tion  lias  been  paid,  to  send  that  fact  to  be  tried  by  a  jury  at  law.  Why  may  not  a 
luggcstion  that  there  is  fraud  in  the  JuJgment,  be  tried  in  the  same  wayl  It  is  not 
enough  to  say,  that  the  party  has  a  remedy  in  equity ;  for  over  questions  of  fnai,  the 
jurisdiction,  by  express  statute,  and  indeed  by  the  genend  law,  in  courts  of  law  and 
equity,  is  concurrent.  We  think  it  is  at  the  option  of  the  party  to  move  at  law  or  go 
into  equity.  If  he  chooses  to  abide  the  rules  of  the  law,  the  risk  is  his ;  the  court  has 
no  right  to  turn  him  away.  In  South  Carolina,  it  bos  been  determined  that  a  judg- 
ment will  be  set  aside  at  the  Instance  of  a  creditor,  upon  an  issue  of  fraod  before  a 
oourt  of  law," 

>  Saed  V.  Enuis,  4  Abbott  FrncL  R.  S93.        ■  Hale  v.  Chandler,  S  Uichigan,  631. 
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attachmeDt  on  the  ground  th&t  the  causo  of  action  therein  is  oue 
for  which  an  attachment  is  not  allowed  by  law,  was  recognized ; 
but  the  court  soemed  to  consider  that  this  right  could  not  be 
exercised  until  the  question  of  the  final  disposition  of  the  attached 
taad  among  the  attachers,  after  all  hod  obtained  judgments,  should 
come  before  tlie  court.^ 

These  cases,  t>rocpeding  upon  principles  of  strict  right  and  jus- 
tice, and  fulfilling  the  law's  aversion  to  every  speoios  of  collusion 
and  fraud,  it  is  to  be  hoped  will  be  regarded  as  autliority  in  all 
otlier  courts,  and  lead  to  the  geueral  adoption  of  a  practice  which 
thus  summarily  assails  an  evil  that  caunot  be  so  effectively  reached 
by  any  other  means. 

§  276.  Besides  the  remedy  a&brded  in  the  mode  pointed  out  in 
the  preceding  section,  there  is  no  doubt  that  an  attaching  creditor, 
injured  by  a  fraudulent  attachment,  may  maintain  an  action  for 
the  injury,  either  against  the  plaintiS'  therein,  or  the  officer  who 
made  it  with  knowledge  of  its  fraudulent  character.  Thus,  where 
officer  A.,  on  Saturday  afternoon,  attached  goods  in  a  store,  and 
removed  part  of  them  to  another  building,  and  then  closed  and 
locked  the  store,  and  took  the  key  away ;  and  early  on  Monday 
morning  officer  B.  called  on  the  defendant  with  another  attach- 
ment, and  the  defendant  sliowed  him  the  goods^  and  B.  thereupon 
attached  them,  knowing  the  existence  of  A.'s  attachment ;  and  A. 
sued  B.,  in  trover,  for  tlie  value  of  the  goods ;  it  was  held,  that  B.'s 
attaching  the  goods  with  the  defendant's  assistance,  showed  collu- 
Bion  to  defeat  the  first  attachment,  and  that  fraud  was  a  necessary 
inferCDce  from  the  facts,  and  tliat  the  action  was  maintainable.* 

Of  the  same  character  is  the  followiDg  case :  A.  &  B.,  separate 
creditors  of  C,  sued  out  attachments  against  him,  and  levied 
them  on  his  property.  Afterwards  D.  obtained  an  attachment 
against  0.,  and  the  officer  returned  a  levy  on  the  same  property, 
subject  to  the  attachments  of  A.  £  B.  At  a  subsequent  time 
A.  &  B.  were  desirous  that  the  property  should  be  sold  on  tlieir 
writs,  but  D.  gave  written  notice  to  the  officer  that  he  should 
resist  tlie  demands  upon  wliich  the  attachments  of  A.  &  B.  were 
founded,  as  being  fraudulent,  and  that  he  should  object  to  the  sole 
of  the  goods  until  judgment  should  be  recovered  ui  duo  cuiii-sc  of 
law,  and  the  goods  be  sold  on  execution,  and  that  if  tlie  officer 

>  Wud  0.  Howud,  IS  Ohio  State,  158.  *  IMmj  «.  Wureo,  14  Mass.  420. 
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Bhoald  sell  the  goods  on  the  writs,  it  would  be  at  his  peril.  The 
officer,  notvithstauding,  sold  tli^  property,  and  when  A.  &  B.  ob- 
tained judgmentB,  appropriated  the  proceeds  to  the  satisfactiou 
thereof,  leaving  nothii^  to  satisfy  D.'s  claim ;  whereupon  D. 
brought  an  action  on  the  case  against  the  ofBeer  for  failing  to 
satisfy  his  execution.  On  the  trial  it  appeared,  that  in  the  action 
instituted  by  A.  there  were  two  demands,  one  of  Which  was  just, 
the  other  without  any  consideration  and  fraudulent.  It  was  held, 
that  embracing  this  fraudulent  demand  in  the  suit,  made  the  whole 
action  void  as  to  D.'s  right  as  an  attaching  creditor,  and  that  the 
officer  was  liable  to  D.^ 

§  277.  An  action  on  the  case  for  conspiracy  also  lies  in  favor 
of  a  creditor,  against  his  debtor  and  a  third  person,  who  have 
procured  the  property  of  the  debtor  to  be  attached  in  a  suit  for  a 
fictitious  debt,  and  applied  to  the  payment  of  the  judgment  ob- 
tained in  the  action,  in  order  to  prevent  creditors  from  obtaining 
payment  out  of  the  property ;  the  creditor  having  subsequently 
attached  the  same  goods,  and  not  being  able  to  procure  payment 
of  his  debt,  in  consequence  of  the  prior  attachment ;  and  the 
debtor  being  insolvent.' 

§  278.  In  a  statutory  proceeding  in  Massachusetts,  taken  by  an 
attaching  creditor,  to  avoid,  as  fraudulent,  a  previous  attachment, 
an  important  question  arose,  in  connection  with  the  admissibility 
in  evidence,  on  belialf  of  the  first  attacher,  of  the  declarations  of 
the  defendant,  made  after  the  suit  of  the  first  attacher  was  brought, 
that  bis  demand  was  boni  fide  and  for  a  valuable  consideration. 
Such  declarations  were  held  to  be  admissible,  on  the  following 
grounds.  "  The  party  tlius  admitted  [to  contest  the  previous 
attachment]  is  in  fact  adversary  in  the  suit  to  both  plaintiff'  and 
defendant,  for  his  interposition  is  bottomed  upon  a  supposed  con- 
federacy between  them  to  defraud  him  and  other  creditors,  by  a 
false  claim  and  attachment,  upon  which  the  property  is  to  be 
withdrawn  from  the  attachment  of  bona  fide  creditors.  lu  this 
state  of  the  controversy,  it  would  seem  that  the  declarations  or 
confessions  of  either  of  the  parties  against  whom  the  fraud  is 
alleged,  ought  not  to  be  admitted  to  repel  the  charge.  And  yet 
it  is  obvious  that  a  hon&  fide  creditor  who  has  made  a  just  attach- 

1  furfield  r  Baldwin,  la  Pkk.  3M.  *  M»m»  v.  P»ig«,  7  PuHc.  543, 
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ment  ma^  be  iujiired,  if,  by  reason  of  the  admiasion  of  a  third 
part;  into  the  suit,  he  is  to  be  deprived  of  evidence  which  he  would 
be  enUtled  to,  if  no  one  had  interposed  between  him  and  the 
debtor.  There  may  be  colluBion  between  the  debtor  and  the 
Becond  attaching  creditor  to  defraud  the  firet,  and  this  kind  of 
fraud  is  quits  as  easy  to  be  practised  as  the  other.  The  debtor 
may  deny  the  validity  of  the  first  cause  of  action,  for  the  purpose 
of  &voring  the  second  attachment,  and  the  first  attaching  creditor 
ought  to  be  allowed  the  benefit  of  any  acknowledgment  made  by 
the  debtor,  it  being  often  difficult  to  furnish  direct  proof  of  the 
consideratiou  of  a  note  or  other  contract Whatever  the  ad- 
mission of  the  debtor  may  aTail,  the  plaintiff  is  entitled  to  the 
benefit  of.  It  probably  will  avaU  little  against  any  evidence  of 
fraud  ;  but  there  seems  to  be  no  objection  to  its  being  weighed  by 
the  jury."'  And  it  was  afterward  held,  that  such  admissions, 
made  after  the  subsequent  attacher  waa  admitted  to  defend  the 
previous  suit,  were  equally  admissible  in  evidence  for  the  firet 
attacher.' 

It  is  difl«rent,  however,  in  regard  to  giving  in  evidence  declarar 
tioQB  of  the  first  attaching  creditor,  in  a  proceeding  taken  by  a 
subsequent  attacher  to  defeat  his  attachment.  There  they  are  con- 
sidered as  entirely  inadmissible.' 

§  279.  In  Massachusetts,  the  statute  authorizing  proceedings  of 
this  description,  formerly  provided  that  any  subsequent  attaching 
creditor  of  the  same  property  which  was  attached  by  a  prior  at^ 
tacher,  might  be  admitted  to  defend  the  first  suit,  in  like  manner 
as  the  party  sued  could  or  might  have  done ;  and  it  was  held,  that 
in  order  to  entitle  a  subsequent  attacher  to  this  privilege,  it  was 
not  necessary  that  his  suit  should  have  been  instituted  in  the  same 
court  as  the  first.*  In  a  proceeding  taken  under  that  statute,  the 
subsequent  attacher  ofiered  to  prove  that  a  portion  of  the  note  on 
which  the  first  suit  was  founded  was  not  due  to  the  plaintiff;  but 
it  was  objected  that  the  subsequent  attacher  could  make  no  de- 
fence whicii  the  defendant  could  not  himself  make,  and  that  the 
defendant  could  not  make  such  a  defence ;  but  the  court  consid- 
ered that  position  untenable.' 

1  Strane  >.  Wheeler,  5  Pick.  410.  ■  Lambert  v.  Cnig,  IS  Pick.  199. 

»  Cirter  V.  Gregot7,  B  Hck,  165.  *  Lodge  p.  Lodge,  0  Mason,  40T. 

*  Cwterv.  Qngoiy,  S  Pick.  169.    ThBTiawiortheconrtirece  thuiexproMed:  "Tba 
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§  280.  The  difficulties  attending  the  practical  operation  of  the 
Massachusetts  statute,  authorizing  a  subsequent  attacher  to  make  - 
any  defence  to  a  preriouB  attachment,  which  the  defendant  might 
make,  led  to  Hie  sabstitutioo  for  it  of  another  pj^ovigion,  to  the 
efibct  that  an;  person  claiming  title  or  interest  in  the  attached 
propertf,  might  be  allowed  to  dispute  the  validity  and  effect  of  the 
prior  attachment,  on  the  ground  that  the  sum  demanded  tberoia 
was  not  justly  due,  or  that  it  was  not  payable,  when  the  action 
was  conunenced.  Under  tliis  statute  this  case  arose.  A.  mode 
out  and  signed  a  note  to  B.,  without  B.'s  knowledge,  and  caused 
an  attachment  to  be  made  thereon ;  which  B.  assented  to  and 
ratified  afterwards,  but  not  until  a  second  attachment  had  been 

ol^ect  of  the  itBtoU,  under  which  this  defence  wu  made,  is  arowcdl;  to  preyent  ftvnd 
En  the  attachment  of  real  or  peraonal  eatale ;  and  the  proTiiioDB  of  the  Btatnte  are 
banded  upon  a  inpposed  colliuion  bctwi;«n  panka  to  the  suit,  to  defrand  creditors. 
To  limit  the  defence  which  the  sabseqnent  attacliing  creditor  is  anthoriieil  to  make,  to 
■ocfa  facts  as  the  original  defendant  might  bimulf  aver,  would  be  to  impair  in  >  great 
degree  the  use  of  the  statute,  aa  intended  by  the  legislataro.  In  cases  of  trand  anil 
•ollnsion,  the  defendant  cannot  avoid  his  contract  bj  setting  np  tmid  in  defence  against 
tt.  It  is  odI;  when  a  contract  is  avoided  bf  the  Btalnte,  M  in  the  ease  of  nsar;  or 
gaining,  or  when  the  coasideralion  is  i]]e(;al.  that  this  can  be  done.  Mere  want  of  con. 
^deration,  arising  from  a  fl'audulent  bargain  bottreen  the  promisor  and  promisee,  not  in 
Tiolation  of  an;  positive  law,  bat  for  the  purpose  of  defroudiag  otbur»,  cannot,  we 
think,  be  shown  in  evidence  bj  a  par^  to  the  fraail,  in  defence  of  an  action  upon  his 
contract.  And  it  is  such  contracts  that  the  legislatnre  intended  sbonld  be  inquired  into 
by  third  pervona,  whose  rights  an  aflSicted.  The  words  '  in  liks  manner,'  in  the  slat- 
Vie,  do  not  limit  the  defence,  bat  only  legulate  the  mode  of  making  it. ....  It  is  said, 
then,  that  the  plaintiff  is  entitled  to  judf-ment,  because  he  produces  a  note  which  the 
oriB^nal  defendant  could  not  gunsay.  If  this  be  true,  the  statute  is  of  no  use ;  Air  its 
object  is  to  admit  others  to  a  defence,  which  grows  out  of  a  colluuve  agreement  between 
the  plaintiff  and  the  original  defendant.  Sappose  the  note  to  be  fabricated  for  the  sole 
purpose  of  abstracting  the  property  of  the  promisor  from  bis  credilori,  shall  not  this  be 
■bownt  And  yet  the  plomisor  himself  could  not  show  it.  Or  even  suppose  the  note 
to  be  given  for  a  valuable  consideration,  but  that  the  sole  purpose  of  the  attachment 
was  to  doftet  other  creditors  and  to  hold  the  property  to  the  use  of  the  debtor ;  shall 
not  thii  be  shown  1    And  yet  the  promisor  conid  not  show  it. 

"But  it  is  sud,  that  if  the  legislature  bo  intended,  their  act  is  without  autboritj, 
because  the  plaintiff,  aa  between  bimself  and  the  debtor,  is  entitled  to  a  judgment. 
The  same  maybe  said  in  all  cases  of  default,  or  confessions  of  judgment;  and  the 
argument  will  go  fkirther,  for  after  judgment  the  plaintiff  is  entitled  to  execution  and 
the  fruits  of  It;  and  yet,  even  at  common  law,  a  subsequently  attaching  creditor 
nay  defeat  the  Sr»t  atlacbmcnt,  by  showing  that  the  judgment  was  coUuaively  ob- 
tained. 

"  The  itatnte  has  only  provided  a  mode  of  preventing  collusive  jodgments,  instead 
of  leaving  the  injared  party  to  the  relief  before  exisUng  at  common  law;  which  was 
deltetive,  because  its  final  success  depended  upon  the  ability  of  the  wrongdoer  to  re- 
spdnd  in  damages.  The  statute  arrests  the  evil  in  the  beginning,  and  rescues  the  prop- 
erty itself  from  thennlawfbl  appropriation  intended.  Sarely  this  was  ajuHt  and  propur 
subject  of  legislation ;  and  the  parties  interested  all  have  a  hearing  in  court,  and  may 
a  their  several  rights." 
[202] 
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made  by  C,  who  contested  the  validity  of  A.'s  attachment,  on  the 
ground  tliat  the  note  sued  on  was  not  a  debt  due  to  B.  at  ttie  time 
of  tlie  attachment.  The  court  sustained  this  position,  because — 
amoi^  other  reasons — the  note  did  not  constitute  on  express 
promise  until  assented  to  by  B.^  But  where  a  debt  was  due  and 
payable  when  an  attaclunent  was  taken  out,  and  the  attachment 
was  contested  by  a  subsequent  attacher,  on  the  grouud  that  it  was 
obtained  by  the  order  and  direction  of  the  defendant,  and  that  the 
assent  of  t)ie  creditor  was  not  ^ven  until  after  the  subsequent  at- 
tachment had  been  levied,  tlie  court  held,  that  under  tlie  statute 
in  question,  the  subsequent  attacher  liad -no  right  to  make  .the  que»- 
tion ;  because  the  facts  did  not  show  that  tlie  debt  was  uot  justly  due 
and  owing,  or  that  it  was  uot  payable,  when  the  suit  was  brought.' 

§  281.  Whether  if  a  debtor  himself  cause  an  attachment  to 
issue,  and  to  be  executed  on  his  property  in  favor  of  his  creditor, 
without  the  knowledge  of  the  latter,  a  subsequent  attacher  can 
take  advantage  of  that  fact  to  dissolve  the  attachment,  does  uot 
seem  to  have  been  directly  decided ;  but  in  Massachusetts  a  case 
very  nearly  of  that  description  was  presented,  where  a  debtor,  Sii 
the  Ume  when  his  debt  was  incurred,  promised  to  secure  his  cred- 
itor in  case  of  difficulty ;  but  the  manner  in  which  this  was  to  be 
done  was  not  agreed  upon ;  and  Uie  debtor  afterward,  being  in 
failing  circumstances,  caused  his  own  property  to  be  attached  on 
behalf  of  the  creditor,  but  without  his  knowledge ;  and  Uie  credi- 
tor, before  he  was  informed  of  the  attachment,  had  said,  that  if 
the  debtor  did  not  secure  him,  he  was  a  rascal.  The  court  held, 
that  tlie  agreement  to  secure  the  creditor  was  tantamount  to  the 
creation  of  an  agency  in  the  debtor,  which  authorized  him  to  cause 
the  attachment ;  or,  if  not,  that  tlie  attachment  was  ratified  by  the  * 
creditor ;  and  in  either  case  it  was  valid  against  subsequent  attach- 
ing creditors.' 

§  282.  There  are  other  cases  in  which  attachments  will  be  held 
to  be  dissolved,  by  the  acts  of  the  plaintiff,  as  to  subsequent  at- 
taching creditors.  Each  attacher  has  a-right  to  the  surplus  of  the 
defendant's  property,  after  satisfying  the  previous  attachments ; 

I  Boird  H.  Willlama,  IB  Pick.  381.    In  Swift  o.  Crocker,  ai  Kck.  841,  the  actncb. 
ment  wna  sued  out  and  In  put  executed  Heton  tbe  note  ng  ligned,  and  m*  diuolved 
bv  k  gubseqaent  attacher, 
't  Boiid  V.  WilliMU.  19  Pick.  SSI.  ■  Bay)^  d.  Biyant,  Si  Pick.  198. 
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and  ui;  act  of  an  attaching  creditor,  after  the  institution  of  his 
eait,  altering  hia  writ,  or  changing  or  increasing  the  demand  upon 
Thich  Ite  attached,  is,  in  eSect,  a  fraud  upon  the  subsequent  at- 
tachers,  and  is  regarded  aa  dissolving  his  attachment,  bo  iar  as 
they  are  concerned.  . 

On  the  first  of  these  points,  that  is,  an  alteration  of  the  writ,  it 
lias  been  held,  that  an  attachment  is  diesolred  as  between' credi- 
tors, hj  amending  the  writ,  under  leave  of  court,  by  striking  out 
the  name  of  one  of  two  defendants,  so  that  the  action  stands  as 
agtunst  the  other  defendant  only.'  So,  too,  by  changing  the  place 
to  which.the  vrit  is  made  returnable.' 

On  the  second  point,  that  of  changing  or  increasing  the  demand 
upon  which  the  attachment  was  obtained,  it  has  been  decided,  that 
the  filing  of  a  new  connt  to  the  declaration,  which  does  not  appear 
by  the  record  to  be  for  the  same  causa  of  action  as  that  originally 
sued  on,  will  dissolve  the  attachmsnt.  A  case  of  this  description 
first  came  up  in  Massachusetts,  upon  the  following  facts.  The  first 
attacher's  writ  contained  two  counts,  the  first,  upon  a  promissory 
note  for  tl71.S2,  the  second  for  92,000,  money  had  and  received. 
While  the  action  was  pending,  the  plaintifi"  added  three  counts ; 
the  first  for  9822,  the  balance  of  an  account  annexed,  in  which 
the  charges  were  principally  for  labor,  articles  sold  and  delivered, 
and  money  paid ;  the  second,  on  a  promissory  note  for  $96 ;  and 
the  third,  on  a  promissory  note  for  9500.  Upon  this  state  of  facts 
a  controversy  arose  between  this  pluntiff  and  a  subsequent  at- 
tacher,  each  claiming  the  proceeds  of  the  property  attached.  The 
court  dedared  the  first  attachment  dissolved,  and  used  the  follow- 
ing language :  "  We  think  that  after  an  attachment,  or  holding  to 
bail,  the  plaintiff  cannot  alter  hia  writ  to  the  iiyury  of  a  subsequent 
*  attaching  creditor,  or  of  bail.  The  subsequentiy  attaching  creditor 
has  a  vested  right  to  the  excess  beyond  the  amount  of  the  judg 
ment  to  be  rendered  upon  the  writ  of  the  first  attaching  creditor, 
as  it  was  when  served.  So,  bail  are  not  to  be  made  liable  for  a 
greater  sum  than  was  included  in  the  writ  at  the  time  when  they 
entered  into  tiie  bail-bond.  It  is  said  tiiat  the  second  count  would 
cover  tiie  additional  counts ;  but  it  cannot  be  ascertfuned  from  the 
record  that  it  was  intended  to  cover  them."  * 

1  Feck  V.  Sill,  8  Conn.  IS7. 

*  Barrowa  v.  Sioddard,  3  Conn.  431 ;  Stan  e.  I.7an,  S  Ibid.  588. 

•  Willii  0.  Crookw,  1  Rck.  20*. 
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The  same  court  held  the  same  views,  iu  a  Bubsequeot  caae,  where 
the  declaratiou  contained  a  count  for  money  had  and  received,  and. 
a  count  for  goods  sold  and  delivered,  and  the  pluntiff,  iu  the  pro- 
gress of  the  suit,  uuder  a  leave  to  amend,  filed  nine  new  counts, 
on  notes,  fhecks,  and  for  money  lent,  &a.  The  court  there  say ; 
"  The  claim  or  cause  of  action,  for  the  security  of  which  a  creditor 
obtains  his  lien  hy  attachment,  should  be  clearly  indicated  in  the 
writ  and  declaration.  Tlie  declaration  should  set  forth  clearly  the 
cause  or  causes  of  action  to  be  secured  by  the  attachment.  And 
it  would  be  a  manifest  injustice  to  a  subsequently  attacliing  credi- 
tor, to  permit  tlie  prior  attacher  to  amend,  by  the  introduction  of 
claims  which  were  uot  originally  set  forth  and  relied-  upon  in  the 
declaration ;  for  he  has  a  vested  interest  in  the  eurplns.  The 
rights  of  the  attaching  creditors  should  be  ascertained  as  they  ex- 
isted and  were  disclosed  by  the  writ  and  declaration,  at  the  time 
when  they  made  their  attachments.  If  it  were  otherwise,  the  at- 
tachment law  might  be  made  a  most  powerful  engine  of  fraud, 
that  would  work  up  the  whole  of  the  debtor's  property  for  the  use 
of  the  first  attacher,  who  should  think  proper  to  enlarge  his  claims 
EufiSciently  to  embrace  it." ' 

So,  where  a  defendant  in  an  attachment  suffered  default,  and 
the  plaintiff  took  judgment  for  the  whole  claim  in  suit,  without 
deducting  therefrom  the  amount  of  certain  articles  received  by 
him  from  the  defendant  in  part  payment  of  the  claim ;  it  was 
held,  that  his  attachment  was  thereby  vacated  as  to  subsequent 
attaching  creditors.^ 

§  283.  In  Maine,  where  the  parties,  during  the  pendency  of  a 
suit  by  attachment,  made  a  settlement  of  all  their  accomits,  by 
which  a  balance  was  found  duo  to  the  plaintiff,  for  which  judgment  - 
was  entered  in  his  favor  by  consent;  and  the  settlement  included 
some  demands  for  which  the  writ  contained  no  proper  counts,  and 
some  which  were  not  payable  till  after  the  action  was  commenced; 
it  was  held,  that  the  attachment  was  dissolved  in  toto,  as  to  subse- 
quent attaching  creditors.' 

§  284.  A  very  strong  case  was  where,  by  a  slip  of  the  pen,  iu 

■  FuTfield  V.  Baldwin,  IS  Pick.  3S8. 

*  Fi«rca  a.  Partridgti,  3  M«tca1f,  44. 

*  CUrkv.  Foxcrol^THuneiSlS;  Fairbankan.  Stenlef,  ISIUd.  3M. 
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making  out  the  writ,  the  command  to  the  officer  was  to  attach  to 
the  value  of  six  dollan  only,  while  the  cause  oi  action  set  forth, 
and  the  judgment,  afterwards  recovered,  were  for  more  tlian  four 
hundred  dollars.  With  the  consent  of  the  defendant,  the  writ  was 
amended  by  inserting  the  word  hundred  after  the  word,  nx;  and 
yet  it  was  decided,  that  a  Bubsequent  attacher  was  not  affected  by 
tlie  ameudmeut,  and  that  he  might  maintain  an  action  against  the 
officer  for  applying  the  attached  property  in  full  satisfaction  of  the 
previous  attachment ;  there  not  being  sufficient  to  satisfy  both.^ 

§  285.  But  where  an  attorney,  inadvertently,  and  without  the 
knowledge  of  his  client,  took  a  judgment  and  obtained  execution 
for  a  stun  known  by  his  client  to  be  more  than  was  really  due  him, 
and  on  discovering  his  mistake,  went  to  the  officer  holding  the 
execution,  and  stated  the  sum  that  was  actually  due  the  plaintiff, 
and  that  he  had  come  to  give  instructions  relative  to  the  service 
of  the  execution;  it  was  held,  that,  as  there  was  no  fraudulent 
intent,  but  a  mere  mistake,  the  attachment  was  not  thereby  dis- 
solved.' And  BO,  a  mere  amendment  of  the  declaration,  by  which 
the  amount  to  be  recovered  is  not  increased,  and  no  new  cause  of 
action  is  introduced,  will  not  vacate  an  attachment.  If,  for  exam- 
ple, there  are  money  counts  only  in  the  declaration,  which  refer  to 
a  bill  of  particulars  annexed,  containing  a  description  of  bills  of 
exchange,  notes,  Ac,  which  are  to  be  offered  in  evidence;  counts 
subsequentiy  added,  technically  describing  those  bills,  notes,  &c., 
would  not  be  considered  as  new  causes  of  action,  but  as  entirely 
consistent  with  the  intent  of  the  plaintiff,  as  originally  manifested 
in  his  writ  and  declaration.  If,  however,  such  an  intent  cannot 
be  inferred  from  the  writ  and  declaration,  the  new  counts  will  be 
considered  to  be  for  other,  and  not  for  the  original,  causes  set 
forth.* 

§  286.  "Eiut  where  a  declaration  contains  the  money  counts, 
how  is  it  to  be  determined  what  demands  were  put  in  suit,  and 

>  Pntaam  e.  HaU,  S  Pick,  «S ;  Duiielion  v,  Andrews,  1  Ibid.  1S6. 

*  FeltoD  e.  WtdswOTth,  7  Cushing.  587.  See  io  the  opinion  of  the  court  the  remarkB 
upon  the  eaaea  of  Fairfield  v.  Btldvin,  and  Piens  t>.  Partridge.  See,  also,  LaighCon  v. 
Lord,  9  FoBtor,  337. 

■  Fairfield  1-.  Buldwin,  IS  Pick.  3BS ;  Miller  a.  Clark,  S  Ibid.  413]  Ball  d.  Clafiin,  B 
Ibid.  303 ;  Lai^hion  v.  Lord,  9  Foster,  337  j  McCani  o.  Bivera,  T  Iowa,  404 ;  AiuEin  v. 
BorliDgton,  S<  Vermont,  &06. 
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what  wen  aflerrards  introduced  ?  The  rule  seems  to  be,  that 
those  which  the  plaintiff  owned  when  the  suit  was  brought,  and 
which  were  due  and  payable,  and  liable  to  be  introduced  without 
amendmenta,  and  which  were  so  introduced,  and  judgment  ob- 
talned  upon  them,  cannot,  in  the  absence  of  contradictory  proof, 
be  regarded  as  not  in  suit :  for  instance,  none  of  tlie  cases  decide 
that  an  attachment  would  be  dissolved,  by  proving  a  promissory 
note  under  a  money  count  originally  contained  in  tlie  declara- 
tion.* 

§  287.  Though,  as  before  stated,  a  mere  amendment  of  a  dec- 
laration, by  which  the  amount  to  be  recovered  is  not  increased, 
and  no  new  cause  of  action  is  introduced,  will  not  dissolve  an 
attachment,  yet  it  has  bean  held  in  Massachusetts,  that  the  intro- 
duction of  new  defendants  into  the  writ  after  the  levy  of  it,  will 
have  that  effect.  Tbus,  where  partnership  property  was  attached, 
upon  a  writ  containing  the  names  of  three  only  out  of  four  part- 
ners, and  the  next  day  the  name  of  the  fourth  was  inserted,  and  a 
uew  attachment  made  upon  the  same  property ;  but  in  the  mean 
lime  another  creditor  had  attached  the  property,  upon  a  writ 
against  the  four  partners ;  it  was  decided,  that  the  first  attach- 
ment was  vacated  as  against  the  second  attaching  creditor.* 

§  288.  Another  act  of  a  plaintiff  by  which,  as  to  subsequent 
attachers,  it  is  said  his  attachment  wilt  be  dissolved,  is  the  refers 
ring  of  the  action,  and  aU  demands  between  the  plaintiff'  arid  de- 
fendant, to  arbitration  ;  unless  it  be  shown  that  the  referonce 
covered  only  the  demands  sued  upon.  The  Supreme  Court  of 
Maine  carried  the  doctrine  a  step  further,  and  held,  that  it  makes 
no  difference  whether  any  uew  demand  beyond  the  original  cause 
of  action  is  introduced,  or  if  introduced,  whether  it  is  allowed,  or 
not.  The  mere  act  of  referring,  where  the  rule  of  reference  is 
carried  into  effect,  is  considered  to  dissolve  the  attachment;  on 
ihe  principle,  that,  for  the  sake  of  a  general  settlement  with  his 
adversary,  or  for  any  other  reason  satisfactory  to  himself,  the 
plaintiff  consents  to  waive  and  does  waive  the  security  he  holds 
under  his  attachment.  And  the  court  say,  "  Unless  such  a  prin- 
ciple should  be  adhered  to,  a  plaintiff's  demand  might  be  Msen- 
tially  increased,  by  the  introduction  of  new  causes  of  action,  and 

1  Ftlrbuiki  V.  StaiilGj,  IB  Maine.  290.  *  I>eiiiij  v  Wud,  3  Bck.  1». 
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in  this  manner  a  second  attaching  creditor  might  lose  the  hene£t 
of  his  attachment,  and  though  irith  no  immoral  motive  on  the 
part  of  the  plaintiff,  such  second  creditor  Tould  be,  in  legal  con< 
templation,  defrauded  of  his  rights."  ^ 

The  better  rule,  hovever,  seems  to  be  that  adopted  in  Massa- 
chusetts, where,  tliough  it  was  at  first  held,  that  the  mere  fact  of 
entering  into  such  a  reference  dissolres  the  attachment,^  in  a  sub- 
sequent  case  that  decision  was  limited,  and  it  was  determined  that, 
if  it  be  shown  that  no  new  demand  was  admitted  by  the  referees, 
the  attachment  will  not  be  dissolved.' 

§  2S9.  Fraudulent  attachments  will  also  be  orertumed,  when 
brought  in  conflict  with  the  rights  of  third  persons,  other  than 
attaching  creditors.  Thus,  where  A.,  being  desirous  of  purchas- 
ing certain  mortgaged  land,  paid  the  mortgagee  the  value  of  his 
interest  therein,  and  the  mortgagee  reconvened  to  the  mortgagor, 
to  enable  him  to  give  a  deed  of  the  whole  estate  to  A.,  but  imme 
diately  afterwards,  and  before  the  deed  to  A.  was  executed,  at- 
tached the  land  in  a  suit  against  the  mortgagor,  the  attachment 
was  declared  fraudulent  and  void  as  against  A.* 

A  case  involving  similar  principles,  came  up  in  Vermont,  under 
a  petition  to  foreclose  a  mortgage.  A.  and  B.  were  creditors  of  C, 
who  had  engaged  to  give  A.  security  for  his  debt  by  a  morl^;age 
on  lands.  On  a  certain  day,  finding  himself  in  failing  circum- 
Btfuices,  C.  applied  to  B.  and  stated  to  him  his  pledge  to  A.,  and 
requested  B.  to  prepare  a  note  and  a  mortgage  to  A.  to  secure  the 
payment  of  the  note ;  at  the  same  time  disclosing  to  B.  bis  situa- 
tion, and  pointing  out  to  him  property  to  a  large  amount,  which 
he  requested  B.  to  attach  for  his  own  security.  To  this  arrange- 
ment 6.  made  no  objectien,  and  C.  executed  the  note  and  mort- 
gage and  took  them  away,  and  the  mortgage  was  lodged  for 
record  early  the  next  morning.  In  the  mean  time,  B.  sued  out 
attachments  against  C,  and  attached  the  premises  embraced  in 
the  mortgage,  together  with  the  other  property  designated  by  C, 
The  controversy  was  between  A.,  claiming  the  property  under  the 
mortgage,  and  B.,  claiming  it  under  the  attachment.  It  was  held, 
that  the  attempt  by  B.  to  defeat  the  arrangement  he  had  previously 

1  Clark  V  FoxcTo(t,  7  Maine,  348.    See  Hooaey  v.  Kavanaagb,  4  MaiDe,9T7' 
■  HflJ  D.  Hnnneweli,  I  Pick.  198. 

•  Seeley  v.  Brown,  U  Pick.  177, 

*  Spear  v.  HabWd,  4  Pick.  143. 
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acquiesced  in,  wb&  inconBistent  with  good  faith,  and  eurreptitiouB, 
and  that  the  mortgage  should  be  preferred  to  the  attachment.^ 
la  New  Hampshire,  a  similar  ca«e  arose,  on  this  state  of  facts. 

A.  had  mortgaged  certain  real  estate,  apparently  for  its  full  value.- 

B.  and  C.  being  both  creditors  of  A.,  B.  informs  C.  that  he  pro- 
poses to  procure  an  arrangement  by  which  that  mortgage  shall  be 
removed,  and  one  taken  to  himself,  and  C.  advises  him  to  effect 
the  arrangement,  which  is  at  once  proceeded  with.  Before  the 
necessary  writings  are  [vepared,  and  while  they  are  in  progress, 

C.  causes  an  attachment  to  he  made*  of  the  land ;  which  does  not 
become  known  to  B.  and  the  other  parties,  until  their  agreement 
was  completed  and  the  deeds  recorded.  B.  then  filed  his  bill  in 
equity,  setting  forth  the  facts,  and  praying  that  C.  might  be  en- 
j(Hned  against  claiming  anything  in  the  land  contrary  to  the  title 
ot  the  plaintiff  under  the  mortgage,  and  that  the  attachment  might 
be  pcwtpooed  to  the  mortgage.  The  court,  considering  the  attach- 
ment under  such  circumstances  to  operate  as  a  direct  fraud  upon 
B.,  granted  the  decree  according  to  the  prayer  of  the  bill.^ 

So,  where  a  conveyance  had  been  made  of  certain  lands,  on  the 
7th  of  May,  and  before  it  could  be  properly  recorded,  one  attached 
the  lands  to  secure  a  note  signed  by  the  grantors  on  the  8th  of 
Uay,  and  payable  in  thirty  days,  but  which  was  antedated,  as  the 
8d  of  April  preceding,  being  the  time  when  the  goods  which 
formed  the  consideration  of  it  had  been  sold  on  a  credit  of  six 
months ;  it  was  held,  that  the  antedating  the  note,  and  creating  a 
present  debt,  on  which  the  attachment  of  the  lands  was  made,  was 
a  fraud  on  the  grantees,  and  did  not  disturb  their  rights  under  the 
conveyajice,  whatever  might  be  the  validity  of  the  proceedings  as 
between  the  parties.* 

)  Tomple  B.  Hooker,  6  Termon^  MO.         *  Brigg*  v.  Fmub.  9  SnnuieT,  251. 
*  BB«irall  «.  DatU,  10  Vev  Hamp.  413. 
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CEAPTEE   XII. 

CUBFODT  OF  ArTACHED  PBOPEBTT. 

§  290.  The  writ  of  attachment,  in  its  actioa  upon  tangible 
property,  has  no  value  or  efficacy,  except  as  a  means  of  keeping 
the  property  until,  under  the  final  process  in  the  cause,  it  can,  by 
a  Bale,  be  made  available  to  satisfy  the  plointiET's  demand.  Hence, 
the  first  duty  of  the  attaching  officer  is  to  retain  possession  of  the 
property.  If  ho  waste  or  lose  It,  or  suffer  it  to  be  diverted  to  some 
other  purpose,  or  to  go  out  of  his  possession,  except  in  due  course 
of  law,  he  is  liable  for  it  to  the  pltuntJET,  if  he  obtain  judgment  and 
execution  in  the  attachment  suit,  or  to  the  defendant,  if  that  suit 
&ils.i 

It  is,  therefore,  indispeoBably  necessary  that  the  officer  should 
Bustmn  such  a  relation  to  personal  property  which  he  has  seized, 
as  will  enable  him  to  hold  it  to  answer  the  purpose  for  which  it 
was  attached.  To  this  end,  he  is,  by  the  levy  of  the  attachment, 
and  the  reduction  of  the  property  into  his  possession,  vested  with 
a  special  property  in  tlie  latter,  which  enables  him  to  protect  the 
rights  he  has  acquired ;  *,  and  this  property  constitutes  an  insura- 
ble interest,  which  he  may  protect  by  obtaining  insurance  thereon, 
though  he  is  not  under  obligation  to  do  so.' 

1  eanfbrd  d.  BoHng,  IB  Califbnii*,  539  ;  Foat,  {  4S3. 

*  Barker 0.  Miller,  6  Johns.  IBB;  Hotchkiu  v.  M'Tickar,  IS  Ibid. 403;  WilbruMn 
t>.  Bnow,  a  Sannden,  47;  Ladd  o.  Monfa,  S  Hua.  514;  Gibbi  v.  CIuim,  ID  Ib[d.  125; 
Whittierp.  Smilh,  II  IbM.  211 ;  Poole  >.  Symonds,  1  New  Hunp.  289;  Hnntinglon  ». 
Blaiidell,  1  Ibid.  817 ;  Odiome  v.  CoUej,  Ibid.  M ;  Lsthrcp  v.  Blake,  3  FoBtcr,  46 ; 
Nichols  v.  Valentine,  36  Maine,  322;  Stiles  v.  Davii,  I  Black,  101.  A  condeiued 
■ammarr  at  the  nilea  concerning  tbo  relation  of  an  officer  to  personal  property  he  has 
•Hacbed,  is  tbiu  given  b;  Isham,  J.,  in  Braley  v.  French,  2S  Vermont,  G16  :  "  In  the 
attachment  of  personal  estate,  the  officer  acquires  a  special  propenj,  and  the  right  to 
iu  cnaiodr  and  posscsaion.  For  to;  injtii7  to  it,  the  right  of  action  is  in  the  officer, 
■s,  in  any  tennioation  of  the  caw,  he  is  acconntablc  tor  the  property  rather  la  the 
creditor  or  debtor.  That  special  property  the  officer  may  release,  so  as  to  destroy  any 
lien  upon  the  property  created  by  the  Bttachiaent.  He  may  penoit  the  poaacssion  of 
the  proper^  to  remain  with  the  debtor,  in  which  case  it  can  be  held  by  n  sutweqnent 
attachment,  or  a  subsequent  purcbiiser,  free  fhim  any  lien  or  claim  of  the  officer  upon  iL' 
His  right  over  the  property  ia  independent  of  the  ci«ditor  or  debtor,  ai,  in  a  given  even^ 
he  is  responsible  for  it  to  the  debtor,  and  in  another  event  to  the  creditor;  and  Chat  ri(^ 
exis'J  BO  long  as  that  special  property  continues  in  him 

■  White  V.  Madiwn,  26  Howard  Pfact.  B.  481. 
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This  special  property  of  the  officer  continaes  so  long  ae  he  re- 
maine  liable  for  the  attached  eflects,  either  to  have  them  forth- 
coming to  satisfy  the  plaintiff's  demand,  or  to  return  them  to  the 
owner,  upon  the  attachment  being  dissolved ;  but  no  longer.^  ^  For 
any  -violation  of  his  possession,  while  his  liability  for  the  property 
continues,  he  may  maintain  trover,^  trespass,'  or  replevin.*  And 
he  alone  can  maintain  any  such  action ;  it  cannot  be  maintained 
by  the  Bttachment  pl^tiff."  If  he  die  before  action  brought  in 
his  favor  against  a  trespasser,  his  administrator  may  maintain 
trover,  for  the  benefit  of  the  attaching  creditor.'  And  if  the 
conversion  take  place  while  the  officer  who  attached  the  property 
remained  in  office,  his  subsequent  resignation  of  his  office  will  not 
deprive  him  of  his  right  of  action.^  In  order  to  maintain  his 
special  property,  and  to  entitle  himself  to  the  continued  protection 
of  the  law,  the  officer  must,  in  his  proceedings  with  the  property 
subsequent  to  the  attachment,  comply  with  all  the  requirements 
of  the  law,  or  show  some  legal  excuse  for  not  douig  so ;  and  if  he 
does  not,  he  becomes  liable,  not  only  to  those  on  whose  behalf  he 
acts,  but  also  to  the  owner  of  the  property,  and  tliose  claiming 
under  him  and  standing  in  his  situation.^  Thus,  if  he  sells  tiio 
property  without  lawful  authority,  he  is  counted  a  trespasser  oi 
initia ;  and  the  pendency  of  the  action  in  which  the  attachment 
was  made  is  no  obstacle  to  an  immediate  suit  by  the  owner.* 

§  291.  Nothing  is  more  important  in  sustaining  the  officer's 
special  property  in  articles  attached,  than  his  continued  possession 
of  them,  actual  or  constructive.  This  point,  regarded  in  reference 
to  the  protection  of  attached  property  from  other  attachments,  and 
the  continuation  of  the  officer's  lien,  falls  properly  imder  another 
division  of  this  work.^    But,  considered  with  a  view  to  the  rendi- 

>  ColUni  0.  Smith,  IS  Vennont,  » ;  Gates  e.  Qata,  19  Man.  910. 
1  LnddencLeavitt,  B  Mua.  104;  Bwllam  c.  Tucker,  1  Pick.  3S9  ;  Lowiy  f.  Walkw, 
6  Vermont,  ISI ;  Lotbrop  v.  Blake,  3  Foelar,  46. 

■  Bniwnell  v.  Muidiescer,  1  Pick.  23S ;  Badlam  d.  Tacker,  Ibid.  9S9;  Wtiker  e. 
Fozcroft,  3  Maine,  370 ;  Stront  d.  Bradbnrj,  G  Ibid.  31 3 ;  Wliiaiej  v.  Ladd,  10  Te> 
moDt,  165. 

'  Po'ley  B.Foiter,  9  Mau.  118;  Gordon  r.  Jeanej,  16  Ibid.  46S 

*  Skinner  v.  Smart,  39  Barbonr,  306. 

*  Hall  t>.  Walbiidge,  3  Aikeni,  S1&. 

1  Pollejr  D,  Lenox  Iron  Worlu,  4  Allen,  839. 

■  Jordan  v.  Qallnp,  IS  Conn.  536. 

*  Roes  V.  FhUbrick,  39  Maine,  39. 

x>/&ee  Chap.  XVI.  on  Diuolntion  <tf  AlMcluiMntJ 
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tdon  of  the  property,  at  the  termination  of  the  suit,  to  meet  the 
exigency  of  the  execution,  should  one  be  obtained,  or  to  be  re- 
turned to  the  defendant,  should  judgment  be  given  in  his  favor,  or 
the  attachment  be  otherwise  dissolved,  a  class  of  questions  arise, 
which  we  now  proceed  to  consider, 

§  292.  And,  first,  to  what  degree  of  care  and  diligence  in  the 
keeping  of  attached  property  is  an  officer  held  ?  This  question 
received  a  careful  and  elaborate  consideration  by  the  Supreme 
Court  of  Vermont,  which  is  referred  to  here,  rather  than  in  an- 
other place,  because  it  was  raised  in  connection  wltli  the  ofiScer's 
liability  to  the  plaintiff  in  attachment,  for  not  having  property 
forthcoming  on  execution.  Certain  cattle  were  attached,  and  the 
officer  being  sued  for  failing  to  have  them  forthcoming,  to  be  sold 
on  execution,  offered  testimony  to  show  tliat  when  tliey  were  at 
tached,  lie  delivered  them,  for  safe  keeping,  to  one  A. ;  that  the 
plaintiff's  agent,  who  ordered  the  attachment  made,  was  present 
and  made  no  objection ;  that  A.  put  the  cattle  into  a  pasture,  with 
a  good  and  sufficient  fence ;  and,  in  a  few  days  after',  the  defendant, 
the  owner  of  the  cattle,  without  the  knowledge  or  consent  of  tlie 
officer,  or  of  A.,  took  down  the  fence  of  the  pasture,  drove  the 
cattle  out,  and  put  them  in  his  own  pasture,  and  gave  such  notice 
that  other  creditors  attached  and  held  the  cattle.  This  testimony 
was  rejected  by  the  court,  and  the  matter  camo  up  on  tlic  propriety 
of  the  rejection.  Tlie  Supreme  Court,  after  examining  a  number 
of  cases  cited  in  support  of  the  plaintiff's  action,*  proceed  as  fol- 
lows ;  — 

**  Thus  stand  the  decided  cases  which  have  been  presented  to 
the  court.  And  it  is  needless  to  say  they  do  not  afford  much  "aid 
in  determining  the  question  before  us.  We  are  left  to  decide  it, 
much  as  we  judge  the  general  principles  of  the  law  of  bailment 
and  the  kindred  analogies  require. 

"  So  far  as  the  general  principles  of  the  law  of  bailment  are 
concerned,  there  is  not  at  the  present  day,  perhaps,  any  very 
striking  reason  to  be  urged  why  sheriffs  should  be  laid  under  any 
higher  degree  of  obligation  in  regard  to  keeping  property,  than 
other  bailees  for  pay,  i.  e.  ordinary  care  and  diligence.     But  early 

1  Tboae  cuea  wer«,  JenDar  i>.  Joliffe,  B  Johns.  9,  and  9  Johns.  SSI ;  Cilley  v.  Jeo- 
neM,  I  Hew  Hamp.  87 ;  Phlllipi e.  Bridge,  11  Mau.  £42;  Tylero.  Dlm«r,  12  Ibid  163^ 
CoBgdonn.  Cooper,  IG  Ibid.  10;  ud  Ronlett  v.  Bell,  B  New  Hamp.  433. 
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in  the  history  of  the  conunon  l&w  it  was  decided  that,  in  regard 
to  property  taken  on  final  process  (and  in  England  it  is  taken  on 
no  other  ordinary  procesB),  the  officer  making  the  levy  should  be 
liable  for  its  safe  keeping  tuad  forthcoming,  in  all  cases,  unless 
hindered  by  public  force,  or  iueTitable  accident,  and  that  he  could 
not  excuse  himself  by  showing  a  rescue  even.'  The  same  rule  of 
liability  obtains  in  regard  to  the  body,  when  once  in  custody  upon 
execution.'  But  when  the  body  is  arrested  on  metne  process,  the 
sheriff  may  return  a  rescue.'  The  reason  assigned  in  tbe  books 
is,  that,  in  the  case  of  arrest  and  custody  on  final  process,  the 
officer  has  usually  more  time  for  preparation,  and  may,  if  he  will, 
have  the  aid  of  the  poBse  of  the  county ;  but  in  the  case  of  metTU 
process,  he  must  arrest  when  the  debtor  is  pointed  out  to  him, 
and  may  he  often  required  to  do  it  suddenly,  and  cannot  alwaytf 
be  supposed  to  have  tbe  paste  at  his  command,  at  a  moment's 
warning.  To  my  mind,  the  attempt  at  making  a  distinction  in  the 
cases,  shows  more  reason  for  dispensing  altogether  with  any  such 
rigorous  requirement,  in  eitlier  case,  Uian  it  does  for  so  wide  a 
distinction  between  the  two  cases ;  but  such  is  the  law,  and  so  are 
the  reasons  upon  which  its  sages  have  seen  fit  to  erect  distinctions. 
"  The  only  question  now  is,  whether  we  shall  adopt  the  analogy 
of  this  distinction  in  regard  to  property.  The  court  are  disposed 
to  do  it,  for  two  reasons :  1.  If  ve  hold  the  sheriff  and  other 
officers  liable,  in  the  case  of  property  attached  on  meme  process, 
only  for  ordinary  care  and  diligence,  such  as  other  bailees  for  pay 
are  required  to  exercise,  ve  place  the  liability  upon  a  reasonable 
basis;  whereas  the  rigorous  accountability  imposed  upon>certun 
classes  of  Inilees,  on  account  of  some  supposed  facility  or  tempta- 
tion  which  they  have  been  said  to  possess  for  collusive  rescues  or 
robberies,  is  not  fotinded  upon  any  just  warrant,  either  of  sound 
judgment  or  constant  experience.  I  refer  to  the  cases  of  common 
carriers,  and  sheriG&,  in  regard  to  property  taken  on  final  process. 
2.  We  think  there  is  far  more  reason  for  the  distinction  which  we 
here  make,  in  regard  to  the  liability  of  sherifis  for  the  keeping  of 
goods  on  mesne  and  final  process,  in  analogy  to  their  different 
liability  for  keeping  the  body  when  arrested  on  those  different 
processes,  than  there  is  for  the  distinction  made  in  this  latter  case. 

'  mutaaj  V.  Bmith,  1  Buud.  343,  n.  3 ;  Cleric  b.  Withen,  S  14.  B&jm.  lOTI, 
*  13  Mod.  tO;  O'Neil  n.  MsnoQ,  S  Bdttow,  tS13;  1  Sftoad.  SM,  note  a. 
■  Cum  dnd  •bora,  and  noM  to  i  Sumd.  MS. 
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For  when  property  is  taken  on  fiual  process,  it  is  to  be  kept  but  a 
short  time,  at  longest,  bo  that  it  may  be  closely  watched,  and  kept 
with  this  severe  diligence  for  a  few  days,  without  materially  inteiv 
fering  with  the  other  duties  of  the  EherlGT.  But  in  the  attachment 
of  property  on  mesne  process,  is  matters  of  collection,  there  will 
ordinarily  be  a  delay  of  from  six  to  eighteen  months,  and  in  mat- 
ters of  controversy  this  delay  will  be  extended  to  many  years ;  and 
to  require  the  sherifife  to  keep  all  property,  by  them  attached  ou 
metne  process,  at  all  hazards,  except  inevitable  accident,  or  public 
force,  would,  of  course,  justify  an  expense  in  proportion  to  the 
degree  of  responsibility  required,  and  would  thus,  in  many  cases, 
defeat  the  object  of  the  attachment,  by  consuming  the  property  in 
needless  expense.  We  think,  then,  there  is  very  good  reason  why 
the  officer  attaching  property  on  metne  process,  should  only  be 
liable  to  the  same  extent  as  bailees  for  hire.  If  he  return  the 
attachment,  he  ia,  primd  facie,  liable  to  produce  the  property  on 
execution,  but  as  we  think,  may  excuse  himself  by  showing  that 
it  is  not  in  his  power,  and  that  he  has  been  guilty  of  no  fault." ' 

1  Bridgea  v.  Ferry,  U  Tomont,  S6a ;  Smith  v.  Church,  !7  Ibid.  168.  In  Briggi  v. 
Tajlor,  SS  Vermont,  ISO,  this  snbject  cams  again  before  the  same  court,  whoa  Rkd- 
VibLD,  C.  J.,  prcaented  the  following  viewa :  ''Ai  a  new  trial  becomea  neceuar}',  it 
will  be  of  some  importance  to  inqaire  in  i^ard  to  the  proper  mode  of  defining  tbe 
du^  of  the  officer  in  keeping  goods  attached  on  menu  process.  It  is  usnallf  defined  in 
pracdce,  in  this  State,  certajnly  lo  &r  as  'we  know,  much  as  U  waa  in  thii  case,  Ij  the 
nse  of  the  terms  'ordinar/  and  common  eve,  diligence,  and  prudence.'  And  it  ij 
probable  enoogh,  these  terms. might  not  tXwAjt  mislead  a  JDrjr.  But  it  seems  to  as, 
they  are  somewhat  calculated  to  do  so.  If  the  object  be  to  express  the  medium  of  care 
and  prudence  among  men,  it  is  certain  these  terms  do  not  signify  a  fixed  qnsliCj  of 
mediocritr  even.  For  if  so,  thej  would  not  be  susceptible  of  the  degrees  of  compari- 
son, as  more  ordinary  and  most  ordinacy.  which  medium,  and  middle,  and  mean,  are 
not.  The  Iruth  ia,  llist  ordinary  and  middling  and  mediocrity  even,  when  applied  1o 
rharaclcr,  do  import  to  the  mass  of  men,  certainly,  a  very  snbordinato  quality  or  de- 
gree ;  something  quite  below  that  which  we  desire  in  an  agent  or  serraiit,  and  which 
we  hare  the  right  to  require  in  a  public  serraDt,  especially.  A  man  who  Et  Mud  (o  be 
middling  careful,  or  ordinarily  carehil,  is  undeistood  to  be  careless,  and  is  sure  never 

to  be  trusted The  court,  in  Biidgea  v.  Perry,  as  will  be  obvious  from  a  careful 

examination,  had  no  purpose  of  excusing  this  class  of  officers  IVom  any  degree  of  care 
and  diligence,  which  citreftil  men  would  expect  under  the  circumilancea.  And  Ibis,  it 
seems  to  us,  is  the  true  measure  of  liability.  In  all  caaes  of  hnilmeat.  The  bailee  is 
bound  to  chat  degree  of  diligence,  which  the  manner  and  nature  of  his  employment 
make  it  rensonable  to  expect  of  him;  anything  less  than  this  is  colpable  in  him,  and 
renders  him  liable.  The  condoct  of  men  in  general  in  the  r^ioa  wher«  the  attach- 
ment is  made,  may  he  some  guide  to  what  ought  to  be  required  of  the  defendant  in 
keeping  property  attached.  We  mean,  of  conrie,  prudent  tnd  carefal  men ;  for  no  one 
is  expected  to  go  Tciy  esseDdally  beyond  the  common  cnatom  of  the  country  in  such 
matters,  as  it  must  be  attended  with  extraordinary  expense,  and  a  question  might 
thereby  arise  as  to  the  propiie^  of  incnning  such  expense."  See  Moorev.  WesEerveli, 
I  Boi worth,  357. 
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The  BEme  dootriiie  waa  held  by  the  Superior  Court  of  New  Hamp- 
Bhire.' 

§  29S.  As  previouBly  stated,  the  officer  must  comply  with  all 
the  requiremeuts  of  the  law,  or  Ehow  some  legal  ezcuse  for  not 
domg  BO.  We  will,  therefore,  eadeavor  to  ascertaiu  what  will,  and 
what  will  not,  excuse  an  officer,  for  not  having  attached  property 
forthcoming  on  the  plaintiff's  execution. 

§  294.  Of  tt^urierU  Sxcute.  There  can  he  no  doubt  that  an 
officer  may  excuse  his  failure  to  have  property  in  hand  to  answer 
the  execution,  by  showing  that,  though  attached  as  the  property 
of  the  defendant,  it  was,  in  fact,  not  his.  Whether,  if  this  fact 
was  known  to  him  when  he  levied  the  attachment,  and  he,  not^ 
withstanding,  made  the  levy,  .and  returned  the  property  as  at- 
tached, he  could  afterwards  excuse  himself  on  tiiat  ground,  is 
questionable;'  but  where,  at  the  time  of  the  levy,  he  believes  the 
property  to  be  the  defendant's,  and  takes  it  as  such,  and  it  turns 
out  afterwards  that  it  was  not,  and  he  foils  to  have  it  ready  to  meet 
the  execution,  he  can  certainly  escape  liabiUty  by  proving  the  fact 
to  hare  been  so."  So,  if  an  officer  attach  property  of  the  defend- 
ant, which  is  by  law  exempt  from  attachment,  he  cannot  be  held 
responsible  for  its  non-delivery  on  execution,  unless  it  was  at- 
tached with  the  consent  of  the  defendant.*  So,  if  he  attach 
property  which  is  in  aatodia  Uffia,  and  therefore  not  attachable, 
he  is  not  liable  for  failing  to  have  it  forthcoming  on  execution.*' 
And  if  attached  property,  of  which  due  care  is  taken  by  the  offi- 
cer, be  lost  by  fire  or  theil,  the 'officer  is  not  liable  for  the  loss: 
otherwise,  however,  if  it  be  burned  or  stolen  while  he  omits  due 
care  to  prevent  such  loss." 

§  295.    Of  inn0c{mt  Muruae.    An  officer  cannot  protect  him- 

<  Kmdall  ir.  Mone,  tS  New  Eainp.  BSa. 

*  Fnoch  D.  Stiulcj,  SI  Mune,  S13. 

■  Faller  t>.  Holden,  i  Masa.  498 ;  Tjler  e.  Uloier,  13  Ibid.  1S3 ;  Dennr  o.  Willui], 
U  Pi«k.  &19 ;  Canada  ».  Sonthwick,  16  Ibid.  SSfl  ;  Dawej  v.  Field,  4  MetciUf,  SSI ; 
Joid*a  r.  Gallup,  16  Cono.  S3S ;  Cilley  e.  Jenneu,  3  N«ir  Hamp.  87 ;  French  e.  Stan- 
ly, 31  Mniae,  S13;  Chapman r.  Smith,  IS  Howard  Sap.  Ct.  lU;  MagQei>.  Seymoar, 
t  Wendell,  309 ;  UawiD  v.  WatM,  7  Alabama,  703. 

*  CiUey  b,  Jennesi,  a  Hew  Hamp.  87. 

*  Hale  r.  DoQcan,  Brajlon,  133;  Ante,  (  SSI. 

*  Donnan  b.  Kane,  3  Allen,  38;  Smit  v.  Hoon,  S  UcLean,  3M. 
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eelf  ih>m  hie  obligation  to  have  the  property  forthcoming  on  exe- 
cution, by  making  return  that  he  attached  it  "  <if  the  ritk  of  tht 
plaintiff'."  Sucb  a  return  could  not  affect  the  righta  of  the  cred- 
itor, or  relieve  the  officer  from  any  portion  of  his  responBibility.^ 
Nor  can  he  contest  the  validity  of  the  judgment  against  the  de- 
fendant in  the  action  in  vhich  he  attached  tiie  property,  for  the 
purpose  of  reUeviag  himself  from  responsibility  for  the  property.' 

§  296.  If  an  ofQcer  attach  property  under  an  informal  writ,  and 
afterwards  the  writ  is  altered  and  made  to  assume  a  legal  form, 
and  the  plaintiff  obtain  judgment  upon  it,  the  subsequent  altera 
tion  will  not  excuse  the  officer  from  keeping  the  property  safely, 
tiiat  it  may  be  applied  to  satisfy  the  pl^ntiCfs  judgment,  or  re 
turned  to  the  defendant,  if  he  should  become  entitied  to  it.' 

§  297.  The  removal  of  attached  property  out  of  an  officer's 
precinct,  without  his  consent,  does  not  prevent  him  from  pursuing 
and  reclaiming  it  anywhere,  even  though  removed  into  another 
State ;  *  nor  does  it  excuse  his  failure  to  have  it  forthcoming  on 
execution.  Therefore,  where,  in  an  action  ageiinst  an  officer  for 
such  a  failure,  the  property  consisted  of  a  quantity  of  logs,  and  ha 
offered  to  prove  that  the  logs  were  afloat  in  a  body,  with  a  boom 
around  them,  on  their  way  from  one  point  to  another,  and  that  the 
current  of  the  water  and  the  power  of  the  wind  were  so  great,  that 
the  officer,  with  any  force  he  could  command,  could  not  stop  the 
1(^  in  his  precinct,  and  that  the  parties  in  possession  of  them 
were  able  to  resist,  and  did  successfully  resist,  his  taking  or  hold- 
ing possession  of  the  logs,  until  they  had  arrived  in  another 
county ;  it  was  held,  that  the  evidence  was  rightly  rejected  ;  the 
facts,  if  true,  constituting  no  defence.'  Nor  will  he  be  excused 
because  the  property  was  taken  &om  him  by  a  trespasser." 

§  297  a.  But  if  the  officer  act  under  statutory  provisions  which 
dispense  with  his  actual  custody  of  the  attached  property,  and, 
while  the  property  is  out  of  his  actual  custody,  it  be  wrongfully 

1  Lor«joj  e.  HtiKliStii,  U  Hune,  >T3. 

•  WmI  e.  HeaerTe,  IT  New  Hainp.  43S. 
■  Childj  v.  Hun,  aS  Maine,  74. 

•  Utiojr.  Bmiih.  7  Vfirmont,  15* ;  Hhoadi «.  Woodi,  4t  Barboor,  471. 
'  Lorejoj  v.  Batchiin,  33  Maine,  371. 

•  IiOTell  e.  Ssbin,  19  New  lUmp.  M. 
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taken  awftf  and  sold  by  tlie  defendant,  he  cannot  be  Iield  reeponri- 
ble  for  not  ptoducing  it  on  exeontion.  This  vas  decided  iu  Maa* 
Eachusetts,  under  a  statute  in  these  words :  "  When  an  attachment 
is  made  of  any  articles  of  personal  estate,  which  hj  reason  of 
their  bulk,  or  other  cause,  cannot  be  immediately  remored,  a  copy 
of  the  writ  and  of  tlie  return  of  the  attachment  may,  at  any  time 
within  three  days  thereafter,  be  deposited  in  the  office  of  the  clerk 
of  the  town  iu  which  it  is  made,  and  such  attachment  shall  be 
equally  valid  and  effectual,  as  if  the  articles  had  been  retained  in 
the  possession  and  custody  of  the  officer."  The  officer  attached 
property  which,  by  reason  of  its  nature  and  bulk,  could  not  be 
easily  removed,  and  the  defendant,  without  his  knowledge  or  con- 
eent,  removed  and  sold  it.  There  was  no  proof  of  negligence  or 
official  misconduct  on  the  part  of  the  officer,  or  that  the  lou  of 
the  property  could  have  been  prevented  by  any  care  on  his  part, 
without  retaining  the  possession.  The  court  said:  "The  language 
of  the,  statute  is  this ;  '  Such  attachment  shall  be  equally  valid 
and  efifectual,  as  if  the  articles  had  beeii  retained  in  the  possession 
and  custody  of  the  officer.'  We  think  it  follows  clearly  that  prop- 
erty thus  attached,  although  a  lien  is  created  upon  it  for  the 
benefit  of  the  creditor,  is  not  to  be  regarded  as  in  the  possession 
and  custody  of  the  officer,  and  that  no  such  responsibility  devolves 

upon  him  as  if  it  were We  do  not  mean  to  imply  that  the 

officer  might  not  be  responsible  for  any  neglect  or  misconduct  in 
relation  to  the  property.  If  there  were  any  collusion  with  tiie 
debtor,  wrongful  omission  to  make  the  attachment  known  to  him, 
or  neglect  of  interfering  to  protect  the  property,  when,  by  a  change 
of  circumstances,  its  removal  and  reduction  into  the  officer's  pos- 
session became  proper  or  necessary,  the  rule  might  be  different. 
We  only  decide  that  the  officer  is  not  responsible  as  if  the  gooda 
were  in  his  actual  custody."  ' 

§  298.  The  capture  by  a  hostile  force  of  that  part  of  an  officer's 
precinct  in  which  he  had  attached  property,  will  not  excuse  him 
from  producing  the  same  on  execution,  unless  the  common  con- 
sequences of'  a  capture,  according  to  the  laws  of  war,  should 
follow ;  such  as  restraint  upon  the  persons  of  the  inhabitants 
captured,  which  would  prevent  their  removal,  and  upon  their 
effects,  so  that  they  could  not  be  withdrawn  itom  the  control  of 

1  BnblMU  V.  Boot,  S  AUm,  189. 
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the  captore.  If  the  capture  ia  not  attended  with  these  eSects', 
there  is  no  reason  why  the  obligation  of  any  citizen,  created  before 
the  ci^tare,  should  be  destroyed  or  impaired.' 

§  299.  The  removal  of  an  officer  from  office,  between  the  time 
of  levying  the  attachment  and  that  of  the  issue  of  execution,  will 
not  excuse  his  failure  to  produce  the  property  to  meet  the  execu- 
tion ;  for  his  special  property  remains,  to  secure  the  plaintiff  in 
the  fruits  of  his  judgment.'  Nor  can  he  escape  liability  for  such 
failure,  because  the  execution  was  delivered  to  another  officer, 
instead  of  to  him.'  Nor  will  he  be  relieved  from  bis  liability  for 
a  failure  of  his  deputy  to  produce  attached  property  to  answer 
the  execution,  by  reason  that  such  fulure  took  place  after  the 
latter  had  ceased  to  be  his  deputy.* 

§  299  a.  In  connection-  with  the  matter  of  the  obligation  of  an 
attaching  officer  to  have  attached  property  forthcoming  to  satisfy 
the  execution,  the  questioo  arose  in  New  York,  as  to  whom  the 
execution  should  be  directed,  where  the  attaching  officer  had  gone 
out  of  office  between  the  time  of  the  attachment  and  that  of  the 
issue  of  the  execution.  In  the  case  in  which  the  question  arose, 
tiie  execution  was  an  ordinary  Jieri  faeiaa,  directed  to  the  sheriff 
of  the  county,  and  delivered  to  the  BuccesBor  in  office  of  him  who 
made  the  attachment.  He  demanded  the  attached  property  of  his 
predecessor,  who  failed  to  deliver  it,  and  the  plaiutaff  in  the  attach- 
ment sued  him  for  this  f^lure.  There  was  no  statutory  provision 
directly  applicable  to  such  a  case,  and  the  Supreme  Court  of  New 
York  considered  tlie  question  on  principle,  and  by  analogy,  and 
came  to  the  conclusion  that "  the  plaintiff  was  ahead  of  hi»  tims 
in  demanding  the  attached  property  before  he  had  issued  a  proper 
execution " ;  which  would  have  been  a  special  one  against  the 
attached  property,  and  should  have  been  delivered  to  the  person 
who,  as  sheriff,  had  levied  the  attachment ;  and  not  having  been 
delivered  to  him,  he  could  not  be  made  liable  for  falling  to  deliver 
the  property  to  his  successor.^ 

§  300.  It  is  no  excuse  for  failing  to  have  property  forthcoming, 

1  Congdon  V.  Cooper,  IS  Hass.  10. 

■  ToImj  n.  Smith,  18  Maine,  139 ;  McKa?  s.  Eurower,  17  Barbonr,  463. 

*  LoTell  a.  Savin,  19  New  Hamp.  39. 

*  Hone  0.  Benon,  S  New  Utunp.  184.       *  UcEaj  i^  Eamwer,  ST  Btiboor,  483. 
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that  it  was  of  a  perishable  nature,  and  was,  therefore,  suSbred  to 
remaiii  in  the  defendant's  poBseseion.  The  officer's  duty  is,  wheo- 
ever  its  further  detention  would  expose  it  to  ruin,  and  thus  defeat 
the  object  of  the  attachment,  to  expose  it  iairly  to  public  sale,  and 
aocouut  for  only  the  net  proceeds.* 

The  disposition  of  attached  property,  which  is  perishable  in  its 
nature,  or  the  keeping  of  wliich  would  be  attended  with  great 
expense,  is,  to  a  considerable  extent,  now  regulated  by  statutory 
prorisions,  and  not  left  to  the  discretion  of  the  officer.  The  court 
in  whicli  the  suit  is  peoding  is,  in  many  States,  authorized  to 
order  a  sale  during  the  pendency  of  the  suit.  In  such  a  case  it 
was  held  by  the  Supreme  Court  of  Missouri,  that  the  power  con- 
fided to  the  court  was  for  the  benefit  of  both  parties,  debtor  as 
well  as  creditor,  the  object  of  the  sale  being  merely  to  change  the 
form  of  the  property ;  and  that  the  plaintiff  bad  no  right,  as  in  the 
case  of  an  execution,  to  order  the  of&cer  to  stop  tiie  sale ;  and,  if  the 
officer  should  neglect  to  sell  as  ordered,  his  responsibility  would 
depend,  as  in  similar  cases  of  disobedience  to  the  proper  mandates 
of  the  court,  upon  the  validity  of  the  excuse  he  may  offer,  and  thf 
mere  order  of  the  plaintiff  would  coustituto  none  whatever.^ 

§  SOI.  An  officer  attached  %  pleasure  carriage  and  sereral 
wagons  and  sleds,  which  he  left  in  open  fields,  where  they  were 
allowed  to  remain  several  months  exposed  to  the  weather.  He 
was  sued  for  neglect  in  preserving  and  taking  care  of  the  property. 
At  the  trial  the  plaintiff  insisted,  as  a  matter  of  law,  that,  as  the 
officer  had  permitted  the  property  to  remain  exposed  to  the  weather 
and  unprotected,  whereby  it  had  sufiered  damage  and  become 
reduced  iu  value,  it  constituted  such  a  neglect  of  duty  on  the 
part  of  the  officer  as  would  render  him  liable.  But  the  court  left 
tlie  question  to  the  jury,  to  find  whether  the  officer  exercised 
ordinary  care  and  prudence  in  the  custody  and  preservation  of  the 
property  attached,  and  instructed  the  jury  that  it  was  the  duty  of 
an  officer  attaching  property  to  use  ordinary  care  and  prudence 
in  the  custody  and  preservation  of  the  property,  aud  that  ordinary 
care  and  prudence  was  such  as  men  of  ordinary  care  and  prudence 
usually  exercise  over  their  own  property ;  and  that  it  was  for  the 
jury  to  say  whether  it  was  common  or  ordinary  care  and  prudence 
to  keep  such  property  as  the  carriage,  wagons,  and  sleds  in  ques- 

>  Cill«r  ».  JeniHW,  3  New  Bamp.  67.  *  Oenn  n.  Athle,  81  Mitwori,  380. 
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tioQ  ID  the  manner  in  which  thej  were  k^t.  This  ruling  of  the 
court  was  held  hj  the  Supreme  Court  of  Vermont  to  be  erroneous. 
Said  the  court,  "  We  do  not  think  a  judge  is  ever  bound  to  submit 
to  a  jury  questions  of  fact,  resulting  uniformly  and  inevitaldj  from 
the  course  of  nature,  as  that  such  carriages  will  be  injured,  more 
or  less,  b/  exposure  to  the  weather  during  the  whole  winter  j  or 
that  a  judge  is  bound  to  submit  to  a  jury  the  propriety  of  such  a 
course,  when  it  is  perfectly  notorious  that  all  prudent  men  conduct 
t^eir  own  afiaira  differently.  This  uniformity  of  the  course  of 
nature  or  the  conduct  of  businesa,  becomes  a  rule  of  law.  But 
Drhile  there  is  any  uncertainty,  it  remains  matter  of  fact,  for  tUs 
consideration  of  a  jury.  It  could  not  be  claimed  that  it  should 
be  submitted  to  a  jury  whether  cattle  should  be  fed  or  allowed  to 
drink,  or  cows  be  milked,"  ' 

§  S02.  The  expense  attending  the  keeping  of  attached  property, 
is  no  excuse  for  failing  to  produce  it  on  execution.  Therefore, 
where  an  officer  had  attached  certain  cattle,  and  did  not  have 
them  forthcoming  under  the  execution,  and  he  was  sued  for  bis 
foilure  in  tiiis  respect,  it  was  held,  that  he  could  not  show,  either 
in  bar  of  the  action  or  in  mitigation  of  damages,  that  the  country 
was,  at  the  time  of  the  attachment,  in  an  impoTerisbed  state  as 
to  fodder  for  cattle,  and  that  had  he  taken  the  cattie  into  posses- 
sion, and  kept  them  for  the  execution,  the  expense  would  hav© 
exceeded  the  value ;  and  that,  in  fact,  they  could  not  have  been 
kept  alive.' 

§  803.  Where  an  officer  ie  instructed  by  the  plaintiff's  attorney 
to  deliver  attached  property  to  a  certain  person,  and  take  his  re- 
ceipt therefor,  and  be  does  so,  he  cannot  be  held  to  produce  the 
property  on  execution.' 

§  304.  In  an  action  against  an  officer  for  filing  to  keep  atr 
tached  property,  so  as  to  haye  it  on  execution,  he  cannot  be  per- 
mitted to  impeach  the  pluntiff's  judgment,  except,  perhaps,  on 
the  ground  of  fraud.*  Nor  can  he  take  advantage  of  the  loss  of 
the  writ  of  attachment ;  the  fact  of  the  existence  of  which  may 

*  Briggl  B.  Taylor,  SS  Temioiit,  ISO. 

*  Tyler  ii.TIlmer,-I9  Mom.  l6Sj  Senll  s.  Hattoon,  9  Ddd.  BStt. 

*  SiM  D.  WilUni,  ai  MaiM,  658. 

*  Aduns  t^  Balch,  9  Mains,  188. 
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be  proved  by  parol.'  He  maj,  hoveTer,  show,  in  mitigation  of 
dam^es,  that  the  execution  has,  since  enit  brought  against  him, 
been  satisfied  ;  but  the  pltuntiff  irill,  neTertheless,  be  entitled  to 
recover  nominal  damages  and  costs.* 

§  805.  In  order  to  fix  the  officer's  liabihty  for  attached  prop- 
eTtf,  it  is  necessary  that  a  demand  should  be  made  of  him  upon 
the  execution.  If  the  execution  be  placed  in  tiie  hands  of  the 
officer  who  made  the  attachment,  he  being  still  in  office,  that  will 
be  sufficient  notice  to  him,  that  the  plaintiff  claims  to  have  the 
attached  goods  applied  to  satisfy  the  execution.'  Where  no  place 
is  prescribed  by  law,  at  which  a  demand  must  be  made,  it  may  be 
at  his  place  of  abode,  or  wherever  he  may  be.  If  the  demand 
should  be  made  of  him  at  a  place  where  the  property  is  not,  and 
he  offers  to  deliver  it  to  the  officer  at  the  place  where  it  is,  it  will 
be  the  duty  of  the  officer  to  repair  to  such  place  to  receive  it ;  but 
if  he  refuse  to  deliver  it  at  any  place,  this  refusal  will  subject  him 
to  an  action,  whether  the  property  was  at  the  place  where  de- 
manded, or  not.*  If  the  property  attached  has  been  sold  before 
judgment  and  execution,  by  consent  of  the  parties,  or  under 
statutory  authority,  the  officer  is  bound  to  keep  the  proceeds  of 
the  sale  in  his  hands  to  answer  the  execution,  and  the  delivery  of 
the  execution  to  him  authorizes  him  to  apply  the  money  in  his 
hands  to  its  satisfactioa.* 

§  S06.  When  an  attachment  baa  been  dissolved,  by  reason  of  a 
judgment  in  favor  of  the  defendant,  or  otherwise,  the  special 
property  of  the  officer  in  the  effects  attached  is  at  an  end,  aad  he 
is  bouud  to  restore  them  to  the  defendant ;  and  if  he  fail  to  do 
flo,  he  will  be  liable  therefor.  He  cannot  screen  himself  firom 
this  liability,  by  delivering  the  property  to  the  plaintiff.  It  is  not 
his  duty  —  indeed  it  would  be  contrary  to  his  duty  —  to  make 
such  a  delivery  to  the  creditor,  even  afler  his  demand  is  ascer- 
tained and  sanctioned  by  a  judgmenH  Gk)ods  attached  are  in  the 
legal  custody  of  the  officer,  and  he  is  accountable  for  them,  no 
less  to  the  defendant  than  to  the  plaintifiF  in  the  attachment ;  and 
the  general  property  in  the  goods  is  not  changed,  until  a  levy  and 

'  Brown  V.  Richmond,  17  Vermont,  9S3. 
*  Bnxrn  o.  RichmoDd,  37  Vennoni,  fiSS. 
■  Bomphreyi  v.  Cobb,  Z9  Maine,  380. 
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sale  hj  ezecTition.^  But  in  order  to  entitle  the  defendant  to  a 
return  of  the  property,  the  attachment  must  be,  in  fact,  diesolred. 
It  is  not  enough  that  the  defendant  has  settled  with  the  plaintiff 
the  matter  in  controversy,  and  is  entitled,  as  against  the  plaintiff, 
to  a  return  of  the  property.  The  fact  of  such  Battlement  mast 
be  brought  home  to  the  officer,  by  actual  notice,  or  by  a  discon- 
tiauance  of  the  suit,  before  the  defendant  can  maintain  an  action 
agmnst  him  for  the  property.' 

§  SOT.  After  the  dissolution  of  an  attachment,  the  officer  is 
responsible  to  the  defendant  for  the  attached  property ;  but  while 
the  attachment  is  pending,  can  the  defendant  maintain  an  action 
against  him  for  damage  done  to  the  property  through  his  negli- 
gence ?  In  Maine,  it  was  decided  that  he  cannot,  because  during 
the  pendency  of  the  attachment  the  officer  is  liable  to  the  plaintiff 
therein,  whose  claim  is  paramount  to  that  of  the  defendant,  until 
the  attachment  is  dissolved ;  and  that  a  right  of  action  does  not 
accrue  to  the  defendant  until  he  is  entitled  to  a  return  of  the 
property,  when  he  will  have  a  full  claim  to  indemnity,*  In  Veiv 
mont,  howevor^the  opposite  ground  was  taken,  so  far  as  to  allow 
the  attachment  defendant  to  sue  the  officer  in  such  case,  pending 
the  attachment,  but  it  was  intimated  that  the  attachment  plaintiff 
might  show  his  interest  in  the  recovery,  and  that  the  court  would 
thereupon  order  a  stay  of  execution  till  the  creditor's  rights  were 
determined,  or  might  require  the  money  to  be  paid  into  court  to  be 
held  for  the  benefit  of  the  creditor,  if  he  should  finally  recover.* 

In  an  action  by  the  attachment  defendant  against  the  officer, 
for  having  lost  or  wasted  a  portion  of  the  property,  the  latter  may 
excuse  himself  from  liability,  by  showing  that  he  had  applied  the 
amjfunt  to  the  defendant's  use,  by  paying  with  it  the  expenses 
of  keeping  the  property,'  or  by  satisfying  with  it  other  executions 
against  the  defendant.* 

§  308.  But  the  liability  of  the  officer  to  the  defendant,  for  the 
attached  property,  does  not  necessarily  accrue,  in  all  cases,  im- 
mediately  upon   the   dissolution  of  the   attachment ;   but  must 

'  Blake  b  Shaw,  7  M«m.  909.    See  8iie«d  v.  Wtgrnto,  IT  Hinonri,  176. 

*  IJTinpton  V.  Smith,  9  Peten,  90. 
>  BaUey  v.  Hall,  16  Maine,  406. 

«  Briggg  B.  Taylor,  35  Vermont,  57. 

*  Twombly  v.  HanneweU,  9  Hiine,  331.        *  BenBttt  v.  Brown,  31  Bubonr,  198. 
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depend,  as  to  the  time  when  it  accrues,  upon  the  particular  cir- 
cumstances of  the  case.  Thus,  where  property  was  deliTCred  b; 
the  officer  to  a  receipts,  approved  b^  the  defendant,  and  the 
receiptor  fuled  to  deliver  it  when  required,  it  was  held,  that  the 
defendant  could  not  m^tain  an  action  agunst  the  officer  therefor, 
until  the  lapse  of  a  reasonable  time  to  enable  tlie  latter  to  recover 
it  from  the  receipter.^ 

§  309.  Where  an  officer  fkils  to  keep  attached  property  to 
answer  the  execution,  there  is  no  reason  why  he  should  be  sub- 
jected  to  a  difierent  rule  of  damages  from  that  which  prevaib  in 
actions  generally,  against  officers  for  neglect  or  failure  of  duty ; 
that  is,  the  actual  injury  sustained  by  the  plaintiff  by  reason  of 
the  n^lect  or  failure.  The  value  of  the  property  attached,  if  less 
than  the  amount  of  the  plaintiff's  judgment,  or  the  amouut  of  the 
latter,  where  the  value  of  the  property  is  greater,  will  generally 
be  primd  facie  the  measure  of  damages,  subject  to  be  mitigated  by 
evidence  produced  by  the  officer.'  Therefore,  where  a  number  of 
successive  attachments  were  laid  on  property ;  and  all  the  plain- 
tiff, except  him  whose  writ  was  last  levied,  bebeviiig  tliat  the 
property  would  lessen  in  value,  and  that  the  proper  season  for 
selling  it  would  be  lost,  if  it  should  be  kept  until  final  judgment 
could  be  obtained,  directed  the  officer  to  sell  it,  and  hold  the  pro- 
ceeds to  satisfy  the  judgments  to  be  recovered,  in  the  order  of 
their  respective  attachments;  and  the  defendant  aesent^d  to  the 
sale,  which  took  place ;  and  a  greater  sum  was  produced  than 
would  have  been,  if  the  property  had  been  kept  and  sold  upon 
execution,  but  not  sufficient  to  satisfy  all  the  attachments,  and  the 
last  attacher  got  nothing,  and  brought  suit  against  the  officer ;  it 
was  held,  that,  though  he  had  departed  from  the  line  of  official 
duty,  and  the  plaintiff  was,  therefore,  entitled  to  recover  damages, 
yet,  as  the  plaintiff  would  have  got  nothing  if  tlie  officer  had  per- 
formed his  duty,  nominal  damages  only  could  be  recovered.'  But 
an  officer  is  not  entitled  to  have  a  reduction  made  from  the  full 
value  of  the  property,  in  mitigation  of  damages,  for  the  expenses 
which  might  have  attended  the  keeping,  had  it  been  kept  safely.* 

'  Buaell  e.  HuBCinglon,  9  New  Hamp.  148. 

*  Sedgwick  on  Dnmagea,  539-543. 

*  Rich  V.  Bell,  16  Mau.  394, 

*  Lovt^j  c.  HutchinB,  33  Maine,  373;  Tylv  «.  Ulnwr,  19  Hau.  163;  Bemll  v. 
Uattoou,  9  Ibid.  S3S. 
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§  810.  If  an  officer  state  in  his  return  the  value  of  property 
attached,  we  have  seen  that  he  is  primd  faeie  bound  bj  it,  and  the 
burden  is  on  him  to  show  that  the  valuation  vaa  incorrect.^ 
When  sued  for  not  having  the  property  forthcoming  on  execution, 
if  there  be  no  other  evidence  of  value  than  that  furnished  by  the 
return,  the  officer  will  be  concluded  by  it ; '  and  eo,  it  seeots,  if  it 
should  appear  that  the  plaintifif  relied  upon  the  return,  and  vaa 
thereby  led  to  abstain  from  efforts  to  get  further  security.' 

§  311.  Ab  to  the  matter  of  expenses  attending  the  keeping  of 
attached  property,  there  can  be  no  doubt  that  the  general  principle 
IB,  that  vhere  an  officer  is  required  to  perform  a  du^  involving 
disbursements  of  money  out  of  his  pocket,  he  must  be  reimbursed. 
When  personal  property  is  attached,  it  is  to  be  kept  by  the  officer 
at  the  expense  of  die  defendant.  If  the  defendant  be  unwilling 
to  incur  this  expense,  he  must  replevy  it,  or  procure  it  to  be  re- 
ceipted. If  the  officer  afterwards  receives  an  execution,  he  sells 
the  property,  and  takes  his  pay  for  the  expense  of  keeping,  out  of 
the  money  so  received,  and  applies  the  remmnder  on  the  execu- 
tion.* Thus  the  defendant  pays  for  the  keeping.  If  the  defend- 
ant settles  the  debt  with  the  plaintiff,  so  that  no  execution  comes 
into  the  officer's  bauds,  on  which  to  make  a  sale,  the  officer  may 
sustain  an  action  ag^nst  the  defendant  for  the  keeping.'  If  the 
property  be  sold  by  tlio  officer,  and  thereafter  the  defendant  satisfy 
the  attachments,  that  will  not  deprive  the  officer  of  the  right  of 
retaining  the  expense  of  keeping  out  of  the  money  in  his  hands.' 
If  there  should  be  a  judgment  for  the  defendant,  or  the  suit  be 
dismisGed,  tiie  plaintiff  will  be  liable  for  the  expenses ; '  but  the 
officer  has  no  such  lieu  on  the  property  as  will  enable  him,  under 
such  circumstances,  to  hold  it  for  the  payment  thereof.^  It  was 
held  in  Vermont,  that  if  the  officer  use  the  property  —  as,  for 
instance,  a  horse  —  sufficiently  to  pay  for  its  keeping,  he  cannot 
make  the  plaintiff  pay  for  such  keeping.^ 

'  Ante,  %  30S.  ■  French  v.  Stanle;,  SI  Maine,  BIS. 

*  AStsa  »,  Bojle,  33  Uaine,  430. 

*  Hannees  D.  Smidi,!  ZabriiUi!,  495;  Dean  n.  Bail^,  13  Termmit,  143;  McNeil  v. 
B«aa,  32  Ibid.  439. 

*  Dettn  e.  Btile;,  18  Vermont,  142 ;  SewaU  b.  Mutooo,  9  Uau.  &3S. 

*  Gleason  v.  Briggs,  2S  Vermont,  135. 

I  Fhelp«  B.  CampbeU,  I  Pick.  59 ;  Tarbell  v.  Dickinton,  3  Ciuiiins,  345. 

*  Felker  v.  Emenon,  17  TeimoDt,  101. 

*  Dmd  v.  Boilej,  12  Venwin^  14& 
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CHAPTER  XIII. 

BAIL  AMD  DELirEBT  BONDS. 

§  812.  I.  Bail-Bondt.  In  many  of  the  States,  provisions  exist  for 
tlie  dissolatton  of  an  attachment,  upon  the  defendant  giving  bond, 
with  approved  security,  for  the  payment  of  such  jadgment  as  may 
be  recovered  in  the  attachment  suit.  This  is,  in  effect,  merely 
Special  Bail,  and  was  bo  regarded  ia  Mississippi,  There  it  waa 
held,  that  the  abolishment  by  law  of  imprisonment  and  bail  for 
debt,  abolished  the  right  to  take  such  a  bond  in  an  attachment 
soit.*  In  some  States,  as  under  the  custom  of  London,  the  de- 
fendant is  not  allowed  to  plead  to  the  action  until  he  has  given 
^uch  a  bond ;  but  generally  he  may  appear  without  it. 

§  813.  It  is  the  defendant's  right  to  give  this  bond  at  any  time 
before  judgment,  as  weU  where  his  effects  are  reached  by  garish- 
m6a.t,  as  where  levied  on  and  taken  into  ihe  officer's  possession.* 
This  right  is  a  privilege  accorded  by  law  to,  and  not  a  du^  en- 
joined upon,  the  defendant,  and  tlie  plaintiff  cannot  complain  if 
it  be  not  exercised.* 

§  814.  In  takmg  this  bond  the  officer  is  not  to  be  r^arded  as 
the  agent  of  the  plaintiff,  so  as  to  render  the  plaintiff  responsible 
for  bis  neglect  of  duty.  Therefore,  where  the  officer,  without 
levying  the  attachment,  suffered  the  defendant,  without  the  plain- 
tiff's knowledge,  to  execute  a  boud,  with  surety,  to  pay  the  debt; 
which  was  considered  not  to  be  in  conformity  to  the  statute  gov 
erning  the  case ;  the  court  considered  the  officer  as  rattier  the 
agent  of  the  obligors  in  the  boud,  and  that  the  phuntiff  was  en- 
titled tp  his  recourse  on  the  bond  as  a  good  common-law  boud, 
and  that  the  obligors,  if  injured  by  the  act  of  the  officer,  should 
look  to  him  for  redress.* 

1  0&rraUi>. Tinnan,  T  How>Td(Hi.], MS.   SeaCliildreu  ti.Fairier,9  Aikatuu,IMi 
CKllatpia  v.  CItwk,  1  Tenaeatee.  3. 
'  Lcceuie  v.  Cotdn,  10  Mutiu,  174. 

*  WaUon  B.  Kennedy,  8  Loainana  Aanoil,  UOi 

*  Cook  tr.  Bofd,  16  B.-MQnnw,  SS6. 
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§  315.  Where  an  attachment  issaes  ai^funBt  two  joint  debtors, 
and  their  joint  and  Eeparate  effects  are  attached,  it  was  held  by 
the  United  States  Circuit  Court  of  the  District  of  Columbia,  that 
one  of  them  could  not  appear  and  give  bail  to  dischai^  his 
separate  effects,  unless  bail  and  appearance  were  entered  tox 
both.^ 

§  316.  K  the  statute  requires  more  than  one  surety,  and  only 
one  is  ^ven,  the  obligors,  when  sued  on  the  bond,  cannot  object 
to  its  validity  on  that  account ;  for  the  plurality  of  sureties  is  for 
the  heneUt  of  the  creditor,  and  he  may  dispense  with  more  than 
one,  without  invalidating  the  instrument.* 

§  816  a.  If  there  be  no  statute  authorizing  it,  the  conrt  has  no 
power  to  order  new  sureties  to  be  given  in  such  a  bond,  on  the 
ground  that  those  first  taken  have  become  insolvent.  The  law  is 
complied  with  by  the  giving  of  the  bond,  without  reference  to  the 
subsequent  ability  of  the  sureties  to  respond  to  its  obligation." 

§  817.  In  Kentucky,  Illinois,  and  Mississippi,  from  the  time  of 
the  execution  of  the  bond,  the  cause  ceases  to  be  one  of  attach- 
ment, and  proceeds  as  if  it  had  been  instituted  by  summons;* 
and  in  South  Carolina  and  Georgia,  where  the  statute  does  not 
declare  tliat  the  execution  of  the  bond  shall  have  the  effect  of  dis- 
solving the  attachment,  it  is  held,  nevertheless,  that  it  has  that 
effect.*  In  Louisiana,  ArUcle  259  of  the  Code  of  Practice  is  as 
follows :  "  The  defendant,  if  he  appear,  either  in  person  or  by  his 
attorney,  may,  in  every  stage  of  the  suit,  have  such  attachment 
set  aside,  by  delivering  to  the  sheriff  his  obligation  for  the  sum, 
exceeding  by  one  half  that  whicli  is  demanded,  with  the  surety  of 
a  good  and  solvent  person,  residing  within  the  jurisdiction  of  the 
court  where  the  action  is  brought,  that  he  will  satisfy  such  judgf- 
ment  as  may  be  rendered  against  him  in  the  suit  pending."  Under 
this  provision  it  was  held,  that  a  defendant  executing  the  obligar  - 

1  Uigee  V.  Ca]lan,  4  Cnrnch,  C.  C.  351. 

•  Ward  V.  Whitney,  3  Sanfoni,'  Sap.  CL  399  ; 

•  Dudley  E.  Ooodrich,  16  Howard  Praet.  R.  IS' 
4  Abbott  Pract.  R.  460. 

•  Harperv.Be]l,3Bib1),aai;  People e.  Cameron, T lUinoii  (3  Gilman),4flS;  Philipi 
V.  Eioea,  33  Miuiaeippi,  163. 

•  Fifo  V.  Clarke,  3  M'Cord,  347 ;  Reynolds  v.  Jordan,  19  Qeorgia,  136.  S«e  McMil- 
lan V.  Dai)]!,  18  Caliibmia,  339. 
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tion,  rendered  himself  liable  to  a  judgmeat  in  personam,  whether 
he  was  served  with  process  or  not.' 

But  under  many  attachment  sjstems  this  bond  may  be  given  by 
tliird  persons,  without  the  joinder  of  the  defendant  with  them ; 
and  in  such  case  their  execution  of  the  bond  is  neither  in  factnor 
in  law  an  appearance  by  the  defendant  to  the  action,  nor  does  it 
authorize  the  supposition  that  he  had  any  knowledge  or  notice  of 
it,  or  any  opportunity  to  appear  and  defend  it.' 

§  318.  In  Mississippi,  the  court  seemed  to  consider  that  tbe 
execution  of  the  bond  released  any  technical  obJectionB  to  the  pre- 
liminary proceedings ;  ^  while  by  the  Supreme  Court  of  the  United 
States,  and  that  of  Missouri,  it  was  held,  that  thereafter  the  de- 
fendant could  not  take  any  exception  to  the  attachment,  or  to  the 
regularity  of  the  proceedings  under  it.*  In  Louisiana,  however,  a 
diBerent  rule  prevails.  There,  under  the  statute  cited  in  the  next 
preceding  section,  when  property  is  seized  under  an  attachment, 
and  the  defendant  is  not  served  with  process,  the  court  is  required 
to  appoint  an  attorney  to  represent  him  ;  and  it  was  held,  to  be 
admissible  for  the  attorney  so  appointed,  to  show  tiiat  the  property 
attached  was  not  the  defendant's,  and  that,  therefore,  the  court 
had  no  .jurisdiction  of  the  action.*  Afterwards,  it  was  decided 
that  the  defendant  himself,  after  giving  bond,  might  contest  the 
truth  of  the  allegation  on  which  the  attachment  issued,  in  order 
to  procure  the  dissolution  ^f  the  attachment ;  and  this  expressly 
on  the  ground  that  it  was  necessary  to  relieve  himself  and  his 
surety  from  the  obligation  of  the  bond.*  Subsequently  the  court 
further  decided  that  the  obligors  in  a  bond  of  this  description,  to 
which  the  attachment  defendant  waa  not  a  party,  might,  when  sued 
upon  it,  set  up  as  a  defence,  that  tbe  property  was  not  tbe  defend- 
ant's, and  that  he  had  not  been  served  with  process,  and  tiiat, 
tlierefore,  the  judgment  against  him  was  a  nullity,''  And  in  Ar- 
kansas it  was  held,  that  tiie  execution  of  the  bond  did  not  pre- 

'  Rathbone  v.  Ship  London,  6  Loamaua  AnDiial,  MO ;  Kendall  e.  Bromi,  7  Ibid. 
■6S;  Love  ti.  Voorhies,  13  Ibid.  S49. 
«  Clark  p.  Bryan,  IB  Maryland,  171. 
■  Wharton  e.  Conger,  9  Smedea  &  Manhall,  BIO. 

*  Ban?  V.  Fofles,  I  Peters,  311 ;  Paj^e  b.  Saell,  3  Hiuoori,  409. 

*  Bchlater  v.  Broaddns,  S  Martin,  M.  B.  3!1  ;  Oliver  v.  Gvin,  17  Loaiiiana,  iS. 

*  PaiUei  V.  Ronx,  14  Louisiana,  83;  Mjon  v.  Peny,  1  Lotdiiuw  Aittina],  3TS, 
Kendall  v.  Brora,  7  Ibid.  S68. 

T  Qnine  r.  Uajei,  S  Bobiiuon  (La.),  910 
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elude  the  defend&nt  from  interponng  pleu  in  abatement  foonded 
on  irr^olarities  in  the  proceedings.^ 

§  819.  In  New  York,  a  similar  riev  vas  entertained,  in  an  ao- 
tioa  on  a  bond,  conditioned  to  paj  the  plaiDtiff  iu  the  attachment 
the  amount  justlj  due  and  owing  to  him  by  tlie  defendant,  at  the 
time  the  plaintiff  became  an  attaching  creditor,  on  account  of  an/ 
debt  clamed  and  Bwom  to  by  the  plaintiff,  with  interest,  costs,  &o. 
The  action  was  against  the  surety  in  the  bond,  and  the  declaration 
set  forth  the  affidavit  on  which  the  attachment  issued,  the  issuiug 
of  the  writ,  the  attachment  defendant's  application  to  tlie  jndge  to 
dwcharge  tiie  warrant,  and  that,  for  the  purpose  of  procuring  such 
discharge,  the  bond  sued  on  was  executed ;  and  concluded  with 
an  averment  of  ^e  indebtedness  of  the  attachment  defendant  to 
the  plaintiff.  The  question  presented' was,  whether  the  afBdavits 
on  which  the  attachment  issued  were  sufficient  to  authorize  the 
issuing  of  the  writ.  It  was  decided  that  they  were  not,  and  there- 
fore, that  the  proceedings  in  the  attachment  were  void ;  and  such 
being  the  case,  that  ibe  bond  was  also  void.* 

'This  case  was  under  the  Revised  Statutes  of  New  York,  wber« 
the  affidavit  ibr  an  attachment  was  the  foundation  of  the  jurisdio- 
tion ;  and  the  impeachment  of  its  sufficiency  assailed  the  juri»- 
diction  of  the  court  in  the  attachment  suit.  The  decision  was, 
that,  as  there  was  no  jurisdiction  of  the  suit,  the  bond  could  not 
be  enforced. 

But  where,  as  under  the  New  York  Code  of  Procedure,  the 
attachment  is  not  process  by  which  the  suit  is  commenced,  but 
merely  a  provisional  remedy,  it  was  held,  that  the  statementa  in 
the  affidavit  on  which  it  issued  are  not  jurisdictional  focts ;  that 
the  attachment  is  not  void  if  those  statements  are  insufficient ; 
and  that  therefore  tlie  Sufficiency  and  truth  of  those  statemente 
cannot  be  inquired  into  in  an  action  on  a  bond  given  to  secure  the 
payment  of  such  judgment  as  might  be  recovered  in  the  action  in 
'  whicli  the  attachment  was  issued.^  Much  less  can  the  attachment 
defendant,  iu  an  action  on  such  bond,  object  to  the  regularity  of 
the  proceedings  iu  the  attachment  suit.* 

>  Childreu  e.  Fowler,  9  Arkanui  (4  Englisb],  199 ;  DeUno  v.  KuauAj,  S  lUd.  4ST 

*  Cwlvrell  V.  Colgate,  7  Barbout,  aS3. 

■  Crayt  v.  Phillips,  18  Howard  Pnict.  B.  1». 

*  Dunn  V.  Crocker,  S3  ladumo,  3M. 
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In  ColLfomia,  it  waa  held,  that  in  au  action  od  such  a  bond,  no 
proSf  was  necessary  of  the  preliminarj  proceedings  connected  vith 
or  preceding  the  levy ;  for  the  admission  of  tlie  levy,  contained  in 
the  bond,  is  enough.* 

§  S20.  But  in  a  suit  on  such  a  bond,  is  the  pluntiff  bound,  as 
was  done,  in  the  case  just  cited,  to  show  in  liis  declaration,  or 
otherwise,  the  facts  necessary  to  give  jurisdiction  to  the  officer 
who  issued  the  attachment,  or  that  the  case  was  one  in  which  an 
attacluaent  might  be  Issued  according  to  the  statute  ?  This  ques- 
tion was  passed  upon  by  the  Kew  Tork  Court  for  the  Correction 
of  £jrrof8,  in  the  negative.  Chancellor  Walwobth,  in  delivering 
his  opinion,  which  was  almost  unanimously  sustained  by  the  court, 
sud :  "  I  am  not  aware  of  any  principle  of  the  common  law  which 
requires  the  obligee  in  such*  a  bond,  when  he  brings  a  suit  thereon 
against  the  obligors,  to  do  anything  more  in  his  declaration  than 
to  state  the  giving  of  the  bond  by  the  defendants,  and  to  assign 
proper  breaches  of  the  condition  to  show  that  the  bond  has  be 
come  forfeited  ;  and  to  enable  the  jury  to  assess  the  dam^es  upcm 
such  breaches,  as  required  by  the  statute  relative  to  suits  u[:%n 
bonds  other  than  for  the  payment  of  money.  And  where  the 
execution  of  the  bond  is  admitted  or  proved  upon  the  trial,  and 
the  breach  of  the  condition  thereof  is  also  proved,  the  onua  of 
establishing  the  fact  tliat  flie  btmd  was  improperly  obtained,  by 
coercion  or  otherwise,  as  by  an  illegal  and  unauthorized  imprison 
ment  of  the  defendants,  or  in  consequence  of  au  illegal  detention 
of  their  goods  under  color  of  an  attadmtent  granted  by  an  officer 
■who  had  no  authority  to  issue  the  same,  is  necessarily  thrown 
wpon  them."' 

§  321.  In  Louisiana,  under  the  Article  above  quoted,  it  is  held, 
that  after  the  giving  of  such  a  bond,  the  property  attached  is  no 
longer  under  the  control  of  the  court.  There,  cotton  was  at- 
tached, and  released  on  a  bond  being  given ;  and  afterwards  a ' 
third  party  intervened  and  claimed  the  cotton  to  be  his  ;  but  the 
court  refused  to  hear  evidence  or  enteriain  the  intervendon,  be- 
cause the  defendant  had  bonded  the  cotton.  Hie  Supreme  Court 
sustained  tins  decision,  holding  the  property  to  be  no  longer  under 
the  control  of  the  court;  that  the  bond  was  a  substitute  for  tlie 

1  McUillSD  V.  Dana,  IS  CalUbtnla,  S39.        *  KaDonw  ».  Donned;,  3  Denio,  S67. 
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property;   and  that  the  interrenor  mast  look  to  the  proper^ 


§  322.  Sucli  bond  is  arailable  to  the  plaintiff  only,  for  the  satis- 
factioa  of  Euch  judgment  as  he  may  obtain  against  the  defendant. 
If  he  fail  to  obtain  a  judgment,  the  bond  is  discharged.  Third 
parties,  claiming  the  attached  property,  can  have  no  recourse 
upon  the  bond,  there  being  no  privity  between  them  and  the 
obligors.'  And  the  judgment  obt^ned  against  the  defendant, 
ahere  he  U  not  a  party  to  the  bond,  must  be  a  ralid  judgment,  in 
order  to  sustain  au  action  on  the  bond.  If  the  judgment  be  taken 
without  any  jurisdiction  in  the  court,  no  action  can  be  maintaiaed 
'    on  the  bond  for  ita  Batiefaction.' 

§  822  a.  In  order  to  a  recovery  upon  such  a  bond  it  is  not 
necessary  that  the  judgment  against  the  defendant  in  the  attach- 
ment  suit  Ehould  express  that  it  is  with  privilege  on  the  property 
attached.  Tlie  obligors  undertake  to  pay  any  judgment  whicli 
may  be  recovered  against  the  defendant ;  and  as  the  execution  of 
tfie  bond  authorizes  a  personal  judgment  against  him,  it  is  not 
requisite  that  the  judgment  should  make  reference  to  the  attach- 
ment, in  order  to  give  a  right  of  action  on  the  bond.* 

§  323.  The  obligation  of  the  bond  cannot  be  discharged  by  a 
surrender  of  the  property  attached.*  Nor  can  the  obligors,  when 
sued  thereon,  defend  themselves  by  showing  that  the  property 
was  not  the  defendant's  when  it  was  attached ; "  or  that  it  was  not 
(^subject  to  attacliment ;  ^  or  that  no  property  was  attached ; '  or  that 
''the  grounds  for  obtaining  the  attachment  were  insufficient."  Nor 
are  they  discharged  by  the  arrest  and  commitment  of  the  defend 

1  Don-D,  Kcnhaw,  IB  Louisl&itft,  57;  Beal  d.  Alexander,  I  Robiuion  (L&.),3TT;  a.o 
T  Ibid.  349 ;  Benton  v.  Iiobcr»,  3  Louisiana  Annnal,  243 ;  Monroe  v.  Cutler,  9  Dana, 
93;  McEaeo.Anitin,  9  Louisiana  Annual,  360.  See  McUillan  v.  Dana,  IS  Califomit, 
339. 

»  Dorr  V.  Konliaw,  18  Loniaiana,  57  ;  Bcal  v.  Alexaniler,  7  Hobinson  (La,),  349. 

■  Clark  B.  Brjran,  16  Maryland, IT). 

*  Lore  V.  Yoorhiea,  13  Louisiana  Anntial,  549. 
'  Dorr  V.  Eerghaw,  18  Louisiana,  57. 

■  Beal  t>.  Alesander,  1  Robinion  (La.),  577;  EaMlrigg  o.  Donaldion,  a  Ketaik 
(K7.).445. 

1  McMillan  v.  Dana,  IB  CalifbmU,  339. 
'  Ftost  ■>.  White,  14  Louisiana  Annnal,  140. 

*  Hazelrigg  u.  Donaldson,  »  Metcalfe  {Kj),  445. 
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aut,  under  a  ca.  ta.  issued  by  the  plaintiff,  in  the  same  action, 
after  tiie  condition  of  the  bond  is  broken.^  Nor  can  they  object 
to  tbe  amount  of  the  judgment  recovered  in  the  ori^nal  suit.' 
Nor  will  il  avail  them  as  a  defence,  that,  ailer  judgment  and) 
ttxecution  were  obtained  against  the  defendant,  thej  pointed  out  j 
to  the  plaintifi  property  of  tbe  defendant,  out  of  which  he  could 
make  his  clum,  and  at  the  same  time  tendered  him  money  to 
defray  the  expanses  and  chains  of  the  proceeding."  Where  obli- 
Diors  in  suclt  a  bond  were  sued  thereon,  and  defended  themselves 
upon  the  grouna  that  an  appeal  had  been  prayed  and  allowed 
from  the  judgment  in  the  atUichmeut  suit,  it  was  held  to  he  no 
defence,  and  that  It  should  hai'e  oeen  shown  that  the  appeal  was 
pending  and  imdetermmed.' 

§  S24.  In  Arkansas  it  is  held,  ihai  iha  inireties  in  a  bail-bond 
in  attachment,  may  be  sued  theieoL:  without  isEuing  execution 
ag^st  the  principal.  It  is  sufCoient  to  jlvli  tiie  judgment  against . 
him,  and  its  nou-payment.^ 

§  S35.  In  Tennessee,  in  an  action  on  such  a  bo>id,  ihe  plaintjff 
entered  a  noUe  prosequi  as  to  one  of  ihe  principiils  \d  the  bond, 
and  took  judgment  against  the  other  principal  and  ti:e  sureties ; 
and  the  court  held,  that  the  judgment  was  erroneous,  because  the 
voluntary  discharge  of  one  of  the  principals  by  the  plaintiff 
operated  as  a  discharge  of  the  sureties  &om  tbe  obligi^tion  of 
their  bond.* 

§  826.  In  Louisiana,  a  case  arose,  not  strictiy  of  the  natu;^  of 
those  we  are  now  considering,  but  bearing  each  resemblance  to 
them  as  to  be  properly  noticeable  here.  A.  steamboat,  owned  by 
several  persons,  was  attached  for  the  debt  of  one  of  tbe  owners. 
The  other  owners,  to  relieve  the  boat  fh>m  the  attachment,  came 
forward  and  filed  their  claim  for  tbe  three  fourths  of  the  ves^l, 
offering  at  tbe  same  time  to  ^ve  security  to  account  for  such  part 
as  should  be  found  to  belong  to  tbe  defendant  upon  a  final  ad- 
justment of  their  respective  claims  and  accounts,  upon  a  dua 
appraisement  and  sale  of  the  interest  and  share  of  the  defendant ; 
and  the  court  ordered  tbe  boat  to  be  delivered  to  them,  on  their 

1  Uurr«7  v.  Shaarer,  T  CoBbing,  333.  *  Potaet  d.  Boyd,  10  MisBoiui,  ISO. 

*  Manuige  d.  Edwkidi,  1  E.  D,  Smith,  414.   *  Linealn  v.  Beebe,  11  Ail^aua,  t47. 

*  Uill  e.  Merle,  10  LooMuni,  108.  •  Hurii  v.  Ti^lor,  3  SD>'«d,  5J6. 
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executing  bond,  with  eecnrity,  "to  abide  the  judgment  of  the 
court  in  the  premises."  Judgment  was  rendered  against  the 
defendant,  only  a  part  of  which  wae  satiffied  out  of  the  proceeds 
of  the  sale  of  his  share  in  the  boat,  aad  the  plaintiff  sued  the 
parties  to  the  bond  to  recover  the  balance.  But  the  court  decided, 
that  the  bond  must  be  understood  ia  relation  to  their  obligatioQ 
to  account  for  the  share  of  their  coproprietor ;  and  that,  should  it 
remain  doubtful,  from  the  manner  in  which  the  order  of  the 
court  and  the  bond  were  worded,  whether  the  obligors  intended 
anything  more  than  making  themselves  responsible  for  the  share 
of  the  defendant,  justice  ctHnmanded  to  put  upon  the  bond  tlie 
most  equitable  construction,  and  to  reject  an  interpretation  which 
would  tend  to  make  them  pay  the  defendant's  debt,  not  only  out 
of  his  share,  but  out  of  their  own.^ 

§  S27.  n.  Ddivery  Bmtdt.  This  description  of  instrument  is 
■  variously  styled  Delivery,  forthcoming,  or  Replevy  Bond.'  It  n 
usually  conditioned  for  the  delivery  of  the  property  to  the  officer, 
either  to  satisfy  the  execution  which  the  plaintiff  may  obtain  in 
the  cause,  or,  when  and  where  the  court  may  direct.  Soidetimes 
the  alternative  is  embraced,  of  the  delivery  of  the  property  ot-  the 
satisfaction  of  the  judgment  recovered  in  the  action.  Such  a  bond 
is  no  part  of  the  record  in  a  cause,  and  cannot  be  looked  to,  to 
explfun  or  contradict  the  sheriff's  return.' 

§  327  a.  Though  a  bond  of  this  description  bo  given  where  not 
authorized  by  statute,  or  in  terms  variant  from  those  prescribed, 
yet  it  ia  not  therefore  necessarily  invalid ;  but  it  will  be  good  as 
a  common  law  bond,  where  it  does  not  contravene  public  policy, 
nor  violate  a  statute.* 

^  Ifancarrow  v.  Toeing,  6  Martin,  MS. 

'  In  M'Rm  e.  M'Lean,  3  Porter,  138,  Hitohcooi,  J.,  said  in  ddireriug  the  opiaioD 
of  the  court :  "  The  term  TepUny,  in  ita  general  Knie,  inclndei  every  renra  of  property 
leTJed  on,  for  whnterer  ante,  and  under  whalever  eondjtiana  the  lune  may  be  (nbjecl 
to,  vhether  tlie  lien  is  concinned  or  dtachargcd ;  and  the  qnestion  of  lien  or  no  lien  de- 
pends more  upon  tiie  nature  oF  the  atipulaljons  entered  into  in  the  bond,  than  npon  the 
particDlM  drcnmBtanoea  wMch  maj  attend  the  case.  All  onr  injunction  and  writ  of 
eiTOT  bonds  arc  replevj  bonds  ;  yet  there  it  no  lien  retained  on  the  property  atttebed, 
the  conditiona  bting  (o  pttj  and  aatiafy  the  judgment  or  decree  of  the  court  whenerer 

■  Kirkeey  v.  Bataa,  1  Alabaiua,  303. 

*  Sheppard  D.  Collina,  13  Iowa,  570.  See  Hone  D.  Eodadeo,  5  Hut.  314 ;  Bansv. 
Wetnter,  16  UitMoti,  K9 ;  Wateit  v.  Kley,  3  Hania  A  (£11, 805. 
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§  327  b.  It  seesu  that  fhis  bond  may  be  takea,  as  well  where 
the  attachment  is  served  only  by  gamishment,  as  where  tangible 
property  is  levied  on.  It  was  so  held  in  Iowa,  under  a  statute  in 
these  words :  "  The  defendant  may  at  any  time  before  judgment 
discharge  the  property  attached,  or  auy  part  thereof,  by  givong 
bond,  with  surety  to  he  approved  by  the  eheriEf,  ih  a  penalty  at 
least  double  the  value  of  the  property  sought  to  be  released, 
oonditioned  that  such  property,  or  its  estimated  value,  shall  be 
delivered  to  the  sheriff,  to  satisfy  any  judgment  which  may  be 
obtained  against  the  defendant  in  that  suit,  within  twenty  days 
after  the  rendition  thereof."  ' 

§  328.  No  set  form  of  words  is  necessary  to  make  a  valid  bond 
of  this  description.  Therefore,  where  a  writing  was  given,  in  tiie 
nature  of  a  condition  to  a  penal  bond,  though  no  bond  preceded 
the  condition,  it  was  held  to  be  sufficient,  on  the  following  grounds : 
"  It  states  what  act,  if  performed,  shall  have  the  effect  of  render- 
ing the  supposed  bond  void.  It  implies  an  agreement  on  the  part 
of  the  obligors  for  the  porf6rmance  of  that  act.  It  in  effect 
stipulates  that  the  property  attached,  shall  be  forthcoming  when 
ordered  by  the  court  to  be  returned  to  its  custody.  It  shows  that 
a  duty  had  devolved  on  the  persona  executing  the  iiistniment, 
and  imports  an  undertaking  for  tlie  performance  of  that  duty. 
Although  it  is  unskilfully  drawn,  and  has  omitted  an  essential 
part  of  all  penal  obligations,  yet  we  think  an  action  of  covenant 
can  be  maintained  upon  it.  Any  other  construction  would  violate 
the  obvious  intention  and  understanding  of  the  parties."  ' 

§  329.  The  addition  to  the  bond  of  terms  not  required  by  law 
will  not  vitiate  it  as  a  statutory  bond,  or  bar  the  prescribed  reme- 
dies on  it.  Thus,  where  the  statute  required  a  bond  "  conditioned 
that  the  property  shall  be  forthcoming  to  answer  the  judgment 
that  may  be  rendered  in  the  suit,"  and  the  bond  given,  after 
reciting  the  attachment,  and  that  the  obligors  claimed  to  be  the 
owners  of  the  property  attached,  was  conditioned  that  if  the 
obligors  should  fail  to  substantiate  their  claim  and  should  render 
wp  and  have  forthcoming  the  property,  Ac. ;  it  was  held,  that  the 
addition,  "  if  the  obligors,  should  fail  to  substantiate  their  claim," 
.  did  not  affect  the  character  of  the  bond,  and  that  it  might  be 

»  Woodwwcd  0.  Adama,  B  lowm,  474.  »  Tocmn  a.  Bmiim,  B  B.  Monroe,  4»«. 
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proceeded  oo  in  the  same  manner  as  if  that  addition  had  not  been 


§  830. .  This  bond  difiers  from  the  contract  of  bailment  of  at- 
tached property,  prevalent  in  New  England  and  New  York,  to  be 
treated  of  in  a  subsequent  chapter,  —  1.  In  deriving  its  existence 
from  statute,  and  not  from  practice ;  2.  In  being  a  specialty,  in- 
stead of  a  simple  contract ;  3.  In  the  officer  being  under  legal 
obligation  to  release  the  property  from  actual  custody,  upon 
Bufiicient  Becnrity  being  given ;  4.  In  dischai^ng  the  officer  from 
liability  for  the  property,  at  least  unless  he  were  guilty  of  impro- 
priety in  taking  insufficient  security  ;  5.  In  being,  recognized  and 
proceeded  upon  in  the  courts  as  a  part  of  the  cause ;  6.  In  being 
a  contract  which  the  plaintiff  may  enforce,  for  the  satisfaction  of 
his  judgment. 

§  831.  It  differs,  too,-  from  a  bail-bond,  in  that  it  does  not 
discharge  the  lien  of  the  attachment ;  since  the  very  object  of  the 
bond  is  to  insure  the  safe  keeping  and  faithful  return  of  the 
property  to  the  officer,  if  its  return  should  be  required.'  It  fol- 
lows, therefore,  that  after  property  is  thus  bonded,  it  cannot  be 
seized  under  another  attachment,  or  under  a  junior  execution, 
either  against  the  attachment  debtor,  or  a  third  person  claiming 
it  adversely  to  the  debtor  and  the  creditor ;  for  to  hold  otherwise 
would  put  it  in  the  power  of  a  stranger  to  the  attachment  suit, 
by  a  levy  and  sale,  to  cause  a  forfeiture  of  the  condition  of  the 
bond.'  And  this,  too,  though  the  party  giving  the  bond  take  the 
property  into  another  State ;  for  he  Is  considered  to  have  a  quali- 
fied property  in  the  thing,  which  the  courts  of  every  State  must 
respect,  wherever  acquired.* 

>  rnrcallD.  Steele,  IS  IlUnoi*,  93;  Shcppard  t>.  Collins,  IS  lono,  STO. 

*  Qtbj  v.  Ferkini,  I!  Smcdes  &  Maraball,  BSS;  M'Rae  v.  M'Lcaii,  3  Porter,  138, 
Rirsa  v,  Wilbomc,  fl  Alabamn,  iH ;  Evans  e.  King,  7  Missouri,  411 ;  People  v.  Cam- 
«on.7IIliDois[2  0LlrQan),488;  Ilagaa  u.  Lucas,  10  Felon,  400;  Bojd  b.  Biiokineham, 
10  Humphreys,  434.  Sed  amtm,  Schafler  v.  SjlvesEer,  4  Dutcher,  487 ;  Austin  v.  Bta- 
gett,  10  lotva,  303. 

»  Rire»  v.  Wilborne,  6  Alabanu,  45 ;  Kane  v.  Pilcher,  7  B.  Monroe,  6SI,  In  Jone» 
e.  Peaaley,  3  G.  Greene,  53,  it  was  lield  b/  the  Supreme  Court  of  Iowa,  that  a  bond 
conditioDed  "  that  the  attached  propertj,  or  ita  appraised  value,  shlJI  be  fbrthcoming' 
to  anaiter  the  judgment  or  the  conn,"  diachargcs  the  property  from  the  lien  of  thi;  at- 
tachment, and  lesTca  it  subject  to  a  mibaeqDeQt  attBchniGnC  for  the  defendant's  ilvhts , 
■od  that  the  obligors  cannot  defend  against  the  bond,  because  the  propertj  vna  sulue- 
^oentlj  attached  by  other  creditors. 

*  Gordon  f.  Johuton,  4  Ijotuaiaua,  304. 
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§  S82.  By  executing  such  a  bond,  the  defendant  is  held  to  hare 
acknowledged  notice  of  the  suit,  and  to  be  bound  to  enter  an 
appearance,  or  be  liable' to  be  proceeded  against  as  in  case  of 
personal  service  of  process.' 

§  333.  This  bond  cajinot  be  executed,  so  as  to  constitute  an 
effective  and  reliable  security  to  the  officer  or  the  plaintiS*,  by  any 
party  not  thereto  authorized  by  lav.  K.  executed  by  one  not  so 
authorized,  it  will  not  be  soft^ed,  either  as  a  statutory  or  com- 
mon law  bond.* 

§  334.  Where  the  bond  calls  for  the  delivery  of  the  property  at 
a  specified  place,  no  demand  is  necessary.'  When  the  property  is 
to  be  delivered  "  when  and  where  the  court  shall  direct,"  an  order 
of  court  for  its  delivery  ie  necessary  to  render  the  obligors  liable. 
The  judgment  of  the  court  agiunst  the  defendant  in  the  attach- 
ment suit,  and  an  execution  issued  to  the  sheriff,  do  not  constitute 
an  order  to  the  obligors  to  deliver  the  property  at  a  given  time 
and  place.* 

Where  the  bond  is  for  the  delivery  of  the  property  within  a 
stipulated  time  after  the  rendition  of  a  judgment  in  favor  of  the 
plaintiff  in  the  attachment  suit,  it  is  not  necessary,  to  sust^n  an 
action  on  the  boud,  tliat  an  order  should  be  made  that  the  judg* 
ment  should  be  a  lien  on  the  attached  property,  or  directing  the 
sale  of  the  property.  The  right  of  action  is  complete  upon  the 
lailure  to  deliver  the  property  within  the  sUpulated  time.^ 

§  8Z5.  The  surety  in  any  such  bond  may  exonerate  himself 
therefrom,  by  delivering  the  property  to  the  officer,  at  any  time 
before  judgment  is  rendered  gainst  him  on  the  bond.*  This 
delivery  must  be  an  actual  one,  —  that  is,  the  property  must  be 
brought,  and  pointed  out,  and  offered  to  tlie  officer.  Therefore, 
where  a  forthcoming  bond  was  given  for  a  slave,  and  the  principal, 
on  the  day  the  slave  was  to  be  delivered,  met  the  officer  crossing 
the  street  rapidly,  and  said  to  him,  "  Here  is  the  boy ;  I  have 

'    >  WilUnion  v.  Patterson,  6  Eoivard  (Mi.),  193. 

*  Comming  v.  GnLj,  5  Stevart  &  Porter,  397 ;  8«wall  v.  Tkanklin,  B  Porter,  4B3. 
■  Mitchell  p.  Merrill,  S  Blackford,  87. 

*  Brothcrton  v,  Thomson,  11  MiBsouri,  94. 

*  Wa^nnnt  v.  Dodson,  IS  Iowh,  SS. 

*  Beagan  v.  Kitchen,  8  Uartin,  41S ;  Hanifoid  v.  Ferrtn,  6  B.  Uaaroe,  691. 
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brought  him  to  release  J.  on  tlut  bond  " ;  and  the  officer  replied, 
"  Ver7  well " ;  but  the  slave  WM  not  pointed  out,  and  ttie  officer 
did  not  see  him ;  it  was  held  to  be  no  pfoper  deliTOT7.* 

§  386.  The  signers  of  such  a  bond  cannot  object  that  it  is  not 
their  deed,  becauBe  it  was  written  over  their  signatures  delivered 
to  the  officer  in  blank,  instead  of  their  signatures  being  affized 
after  tlie  instrument  was  written.  In  such  case  the  officer  acts  as 
the  agent  of  the  obligors  in  filling  up  the  writing,  and  may  prove 
his  agency ;  and  if  he  be  dead,  his  declarations  in  relation  to  it 
may  be  given  in  evidence,  aa  part  of  the  re»  ^e«te.'  lu  the  case 
in  which  tliis  was  decided,  all  the  parties  to  the  paper  wrote  their 
names  upon  it,  with  the  intention  that  it  should  be  filled  up  as  a 
forthcoming  bond,  and  delivered  it  to  the  officer  for  ihe  purpoee 
of  being  so  filled  up.  But  where  the  paper  is  signed  by  a  surety 
with  an  understanding  that  others  are  to  sign  it  with  him,  and 
it  is  "d^ivered  without  their  signatures  being  obtained,  the  surety 
will  not  be  bound.  This  was  so  held  in  Louisiana,  where  a  surety 
signed  a  bond  in  which  the  names.of  three  principals  were  written, 
only  one  of  whom  signed  it ; '  and  in  Mississippi,  where  the  surety 
signed,  under  a  representation  that  two  others  would  become  eo 
sureties  with  him,  and  the  bonA  was  delivered  without  their  signa 
tures  having  bo»i  obtained.* 

§  337.  The  seizure  of  property  under  attachment,  upon  which 
the  party  having  it  in  possession  has  a  lien,  cannot  devest  the 
lien.  And  if  such  party  release  it  by  giving  bond,  it  seems  he 
will  b^  responsible  on  the  bond  for  no  more  than  the  balance 
which  may  renjain  in  his  hands  after  paying  himself  the  amount 
due  him-' 

§  338.  In  Kentucky,  under  tlicir  practice  of  attachment  in 
chancery,  it  was  held,  that  suit  on  a  bond  for  the  forthcoming  of 
attached  property  was  prematurely  brought,  where  the  Chancellor 
had  not  disposed  of  the  case,  and  remitted  the  party  to  his  remedy 

'  Pogae  B.  Jojner,  7  ArkiutMU  (S  Engliib),  46). 
>  Yocnm  e.  Surici,  6  B.  Monroe,  496. 

■  Clement!  s.  Cuiill;,  4  LouiaiuiB  Anniu],  380.  8ee  Bean  r.  Parker,  1 7  BfaH.  991 , 
Wood  V.  WMhhnro,  a  Pick.  M. 

*  Sessiani  b.  Joaet,  6  HoiraTd  (Mi.),  123.    Sm  Crawford  v.  Foiter,  6  Qeoigia,  an. 

*  CsnflGld  e.  U'LMgblin,  10  Martiii,  4a. 
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on  the  bond.*  In  the  SBtne  State  it  was  held,  in  relation  to  nich 
a  bond,  that  the  surety  onght  not  to  be  proceeded  against  alone, 
where  the  principal  was  witliin  reach  of  the  procesH  of  the  court.* 
And  in  Louisiana,  the  surety  cannot  be  made  liable,  until  restora< 
tiou  at  the  property  or  payment  of  the  bond  has  been  demanded 
of  the  principal."  But  it  is  not  necessary  that  a  demand  upon  the 
security,  or  notice  to  him  of  the  order  of  the  court  Ibr  the  delirery 
of  the  property,  should  be  shown,  in  order  to  sustain  a  proceeding 
against  him  on  the  bond.* 

§  S39.  In  an  action  on  a  bond  of  this  description,  the  obligors 
cannot  complain  that  the  penalty  in  it  is  not  as  large  as  the  law 
required ; '  nor  is  it  competent  for  them  to  aver  that  the  property ' 
attached  was  not  the  defendant's,  but  belonged  to  a  third  person,   ;    >~ 
vho  took  it  into  his  possession,  whereby  they  were  prevented  from  .    / ,  . 
having  it  forthcoming  to  answer  the  judgment  of  the  court.  \They  )  (     ' 
are  estopped  by  the  bond  from  contesting  the  defendant's  right  to  \ 
the  property.     They  undertake  to  hare  it  forthcoming,  and  it  is ' 
their  duty  to  comply  with  their  obligation,  and  leave  it  (o  the 
plaintiff  in  the  attachment  and  the  claimant  of  tiie  property  to 
litigate  their  rights ;  not  to  take  it  out  of  the>  possession  of  the 
plaintiff,  and  put  it  into  that  of  an  adverse  claimant,  and  thus 
excuse  themselves  for  a  breach  of  their  covenant.'    Equally  are\ 
the  parties  to  such  a  bond  estopped  fixim  denying  the  admissions  \ 
made  in  the  condition  of  the  bond,  or  controverting  their  exist-  ' 
ence.    Therefore,  where  a  bond  recited  the  issuing  of  an  attach- 
ment and  its  levy  on  the  property,  it  was  held,  that  the  obligors 

1  Hinaford  ti.  Perrin,  S  B,  Uodrm,  699. 

*  Page  D.  I.OIIK,  4  B.  Honroe,  121. 

*  Goodnuui  V.  Allen,  fl  Loniiiana  Annnal,  371, 

*  Weed  r.  Dilli,  34  Hinoui,  tS3. 

*  Jones  D.  M.  and  A.  Hailroad  Co.,  9  Howard  (MI.),  407. 

*  Bartin  v.  fTier,  3  Btowart  &  Porter,  491 ;  Ora;  e.  MacLean,  17  OlmoU,  404 ;  Sotr 
>.  Clark,  7  Uiehigan,  SIO.  In  lona,  when  socb  %  defenco  U  alloind  bf  )Mmte,  it 
wa*  held  not  sufficient  to  aver  that  the  propertj  was  not  the  defendaat'i;  bat  tb«  plM 

■  mutt  show  whose  it  was.  BIsichley  d.  Adair,  5  Iowa,  945.  In  Kentacky,  in  on  action 
on  a  bond,  the  undertaking  of  wUcb  was,  "  that  tha  defendant  S.  shall  peribrm  the 
jadgm«nt  of  the  court  in  this  action,  or  that  the  nnderaigned  H.  will  have  the  lercnty 
five  hof^  attached  in  tliis  action,  or  thuTTaloe,  S419,  forthcoming  and  ant^wt  to  the 
order  of  the  court  for  the  satiafacdon  of  sncb  judgment " ;  it  was  held,  that  the  owner 
of  properl}',  attached  in  an  action  against  a  third  pnvon,  who  giTcs  such  a  bond  in 
order  to  retain  hia  possession,  is  not  iherebj  prcdnded  fliun  asserting  hia  claim  to  tho 
propert7,  or  disputing  the  Taliditjr  of  the  attacbment.  Scbwrin  t.  Sims,  S  Metcallb 
(K;.),  S09.    See  Halben  n.  McCnlloch,  3  Ilud.  494. 
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could  not,  in  an  action  on  the  instrument,  deny  that  an  attach- 
ment had  issued  and  been  levied.^  And  where  a  party  gave  bond 
to  hold  attached  property  or  its  proceeds  subject  to  the  judgment 
of  the  court,  it  was  -held,  that  he  could  not  set  up  as  a  defence 
against  the  bond,  that  the  sheriff  to  whom  it  was  given  had  no 
legal  or  equitable  interest  in  the  property.^  And  where  the  con- 
dition of  the  boud  was  the  delivery  of  the  attached  property  to 
the  sheriff,  in  the  event  of  a  judgment  being  rendered  against  the 
defendant,  it  was  held,  that  it  was  no  defence  to  a  surety  that  the 
judgment  against  the  defendant  did  not  order  the  property  to  be 
Bold.» 

§  S40.  Where  statutory  provision  is  made  allowing  a  party  other 
than  the  defendant  to  retain  attached  property,  on  executing  a 
forthcoming  bond  therefor,  if  such  party  claim  to  he  the  owner  of 
the  property,  he  must  nevertheless  return  it  to  the  officer,  and 
then  assert  his  claim.  He  cannot  set  up  his  ownsrship  as  a  de- 
fence to  an  action  on  the  bond.* 

§  341.  If  the  obligors  in  the  bond  are  prevented  by  the  act  of 
God  &om  delivering  the  property,  their  liability  is  discharged 
Therefore,  where  t)ie  bond  was  for  the  forthcoming  of  a  slave, 
who  died  before  the  parties  wore  bound  to  deliver  him,  it  was  de- 
cided that  they  were  not  responsible.* 

§  842.  The  measure  of  recovery  on  a  delivery  bond,  is  the  value 
of  the  property  secured  by  it,  not  exceeding  the  amount  of  the 
plaintiff's  recovery  in  the  attachment  suit.  If  the  value  be  stated 
in  the  bond,  it  will  be  conclusive  on  the  obligors  ;  if  not  stated,  it 
must  be  established  by  proof  Where,  therefore,  the  bond  was  in 
double  the  amount  of  the  demand  in  the  attachment  suit,  it  was 
held  to  be  error,  in  the  absence  of  proof  of  value,  for  the  court  to 
instruct  the  jury,  that  they  should  assume  the  half  of  the  penaltj 
of  the  bond  to  be  the  true  value  of  the  propei-ty.' 

I  CilsioBn  r.  Hattbewt,  2  IlIiDoii  (1  Sctuumon),  14S. 

■  MoTgui  V.  Fnrat,  t  Hartin,  x.  e.  116. 

*  Oiuj  V.  Andrews,  6  LonisiuiB  ADnnal,  111 .  * 

*  Braley  e.  Clark,  9S  Atnbuiia,  361 ;  Cooper  v.  Peck,  Ibid.  106 ;  Morgan  «.  Fnn^  * 
IfartlTt,  s.  a.  116. 

■  Falls  f.  Weiwinger,  11  Alabama,  801. 

■  Collina  v.  Mitcbell,  S  Florid*,  4 ;  Hoon  v.  SWrf,  2  B.  Monroe,  3M ;  Weed  v.  TUBt, 
84  UiMOari,  4SS. 
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§  348.  If  one  joint  obligor  in  a  delivery  bond  be  compellm  to 
.  pay  the  whole  amovmt  of  a  judgment  recovered  on  the  bond,  he 
may  muntain  an  action  against  his  co-obligor  for  contribu- 
tion.^ 

*  *  Labeanme  v,  Sweenef,  17  MiHonri,  15S. 
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CHAPTEE  XIT. 

BAILMENT  OP  ATTACHSO  PBOPEBTT. 

§  844.  Ik  the  "Sew  Engliuid  States  and  V&w  York,  a  practice 
exists,  which  allows  an  officer  who  has  attached  perEonal  propefty 
on  metne  process,  to  dispense  with  his  own  actual  custodj  thereof, 
hf  dellrcring  it  to  some  other  person, —  usually  a  &ieiid  of  the 
defendant,  though  the  plaintiff  may  lawfully  become  the  baQee,* 
—  and  taking  from  him  a  writing,  acknowledging  the  receipt,  and 
promising  to  redeliver  Hie  property  to  the  officer  on  demand. 
This  practice  has  not  its  authority  in  any  etatutOTy  provision ;  bat 
it  is  nevertheless  in  constant  use  in  those  States ;  and  thou^  not 
regarded  as  one  to  which  the  officer  is  officially  bound  to  conform,* 
has  yet  become  so  well  settled,  and  ie  so  far  held  in  r^ard,  that 
the  Superior  Court  of  New  Hampshire  remarked,  that  "  there 
are  cases  in  which  a  sheriff,  if  he  should  refuse  to  deliver  goods 
to  a  friend  of  the  debtor,  upon  an  offer  of  good  security,  would 
deserve  severe  censure."  '  The  same  court  said :  "  It  is  true  that 
vhen  goods  are  attached  the  sheriff  may  retain  them  in  his  own 
custody  in  all  cases,  if  he  so  choose.  But  it  would  often  subject 
him  to  great  inconvenience  and  trouble  so  to  retain  them.  In 
many  cases,  the  interest  both  of  the  debtor  and  the  creditor 
requires  that  they  should  be  delivered  to  some  person,  who  will 
agree  to  be  responsible  for  them.  And  it  is  a  common  practice 
BO  to  deliver  them ;  a  practice  which  ia  not  only  lawful,  but  in 
a  high  degree  useful  and  convenient."*    It  seems  from  a  recent 

1  TomHosOD  V.  Collins,  SO  Conn.  364. 

■  IHtu  v.  Miller,  I  VennoDt,  6 ,-  Honlton  v.  Chtdbome,  31  Maine,  151. 

*  Bunlett  V.  Bell,  9  New  Hamp.  433.  The  Snprame  Comt  of  Vermont,  in  relation 
to  this  practice,  said :  "  The  taking  of  a  receipt  for  property  attached  is  a  common 
mode  of  perfecting  an  attachment.  It  saves  expense  to  alt  the  partSea,  reliCTei  the 
officer  of  the  care  and  coslody  of  the  propertf,  and  gtrcs  the  creditor  all  be  seeki  fbt 
h/  hit  attachment,  vii.  iccuritj  (or  bis  debt.  It  is  at  once  bo  convenient  and  so  safe  a 
mode  of  tccuring  alt  the  pniposea  of  an  attachment  that  it  liaa  been  adopted  untrersallf 
in  pracliea;  and  though  not  antboriied  bj'  statute,  is  recognized  in  law  as  an  offidal 
kct  baring  deflnite  and  well-settled  righu,  dntiea,  and  obligations."  Ansdn  v.  Bnriing 
ton,  34  Vermont,  S06. 

•  Kunlett  D.  Boll,  5  Near  Hamp.  433.  In  Phelpa  ■).  Gilchrist,  S  Foster,  £60,  Bell,  J., 
naed  the  fbllowitig  language  in  reference  to  this  practice :  "  The  ptactico  of  delivering 
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decifdon  in  Maine,  that  the  consent  of  the  plaintiff  to  this  bailment 
18  necessarj  to  discharge  the  officer  from  responsibility  to  him  for 
the  property.  If  the  goods  be  delirered  to  a  receipter,  without 
die  plaintiff's  consent,  the  officer  will  be  liable  to  him  at  all  events 
for  them,  if  they  are  needed  to  satisfy  an  execution  obtained  by 
the  plaintiff.*  But  it  was  also  held,  in  the  same  State,  that  if  an 
attachment  plaintiff  approve  the  ability  of  a  receiptor  for  attached 
property,  that  does  not  ezonerate  the  officer  fVom  making  effort  to 
find  the  property  to  respond  to  execution,  or  from  the  duty  of 
brin^g  a  suit  upon  tiie  receipt.* 

§  845.  This  contract  of  bailment  does  not  seem  to  be  uniform 
in  its  terms,  either  throughout  the  States  in  which  it  ia  resorted 
to,  or  in  any  one  of  them,  but  varies  according  to  the  circum- 
stances of  the  case,  or  the  intont  of  the  parties.  Sometimes,  and 
most  frequently,  the  bailee  simply  acknowledges  to  have  received 
from  the  officer  certain  goods,  attached  by  tlio  latter  in  a  case 
named,  which  he  agrees  to  return  to  the  officer  on  demand. 
Sometimes  the  value  of  the  goods  is  stated ;  and  not  unusually 
the  contract  is  in  the  alternative,  either  to  return  the  goods,  or 
pay  the  debt  and  costs  in  the  case.  In  such  case  the  receipt  is 
none  the  less  a  positive  contract  to  redeliver  the  goods ;  the 
alternative  embraced  in  it  does  not  authorize  the  bailee  to  refuse 
to  surrender  the  goods,  nor  can  it  in  any  sense  be  construed  as 
resting  in  him  a  power  of  sale.'  In  such  case  the  bailee  cannot 
require  the  officer  to  take  an  equal  quantity  of  goods  of  the  same 
kind  and  quality,  or  discharge  himself  by  paying  the  officer  the 

property  aiioched  to  a  bailee  for  aafe  keeping,  must  have  been  coeral  vith  the  practice 
of  nuliiiig  anch  attichmcnts.  It  is,  in  it>  nature,  a  limple  deposit,  a  delivery  of  the  prop- 
Art;  to  be  kept  bj  the  depoaitarj',  without  cumpensation,  until  called  for  by  the  attach- 
ing  offlcer.  No  particular  agreement  was  neccssaij,  and  no  writing  was  reqaired.  The 
ecHiTenienca  and  safety,  perhaps  of  both  parties,  would  render  eome  writing,  showing 
thefiKU,  necessary.  In  eases  where  the  number  of  the  articles  attached  whb  conaiderable. 
Ia  genera],  a  simple  receipt,  admitting  that  the  articles  ennmeralcd  had  been  delivered 
by  the  officer  to  tbe  receipter  lor  safe  kecpiag,  and  to  be  letumed,  on  reqaest,  would 
be  tbe  most  natural  form  of  such  a  writing.  Various  dTcumtlancea,  which  might 
become  matetial  to  the  parties,  would  as  naturally  be  introduced,  as  their  utility  came 
to  be  seen,  until  everything  supposed  to  be  otherwise  likely  to  be  an  occasion  of  dispute, 

woold  be  mentioned There  is  ordinarily,  however,  nothing  in  such  a  receipt 

which  changes  the  duties  or  ubiigationt  of  tho  parties,  fivm  what  ihcy  would  be,  oa  a 
dlnple  deposit,  wilbonl  any  writing  whatever.  Usually  the  sole  advantage  of  the  writ- 
ing is,  that  it  contains  evidence  of  facts  which,  in  tbe  event  of  any  contcoTersy,  may  be 
disputed,  and  may  sometime)  be  difficult  of  proof," 

1  Moulton  tr.  Chadbome,  31  Maine,  139;  Franklin  Bank  n.  Small,  S4  Ibid.  93. 

■  Allen  v.  Doyle,  33  M^ne,  430.  •  Sibl^  v.  Stoij,  8  Termout,  15. 
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value  of  the  goods ;  but  he  most  return  the  identical  articlee 
delivered  to  him,  or  p&y  the  debt.^  Occasionally,  too,  the  receipt 
gives  the  bailee  the  alternative,  of  retaniing  tlie  goods  or  indem- 
uifjing  the  officer  agaiust  all  damans  he  may  sustain  in  con- 
sequence of  his  having  attached  the  property.  In  such  a  case, 
where  an  action  was  brought  ou  the  receipt,  it  was  urged  at  bar 
tliat  the  receipt  being  in  the  alternative  gave  the  receipter,  at  his 
election,  the  right  to  return  tlie  property  or  indemnify  tiie  officer; 
and  Uiat  if  he  did  not  return  the  property  on  demand,  the  alter- 
native became  absolute,  and  no  action  would  accrue  on  the  con- 
tract till  the  officer  had  been  damnified.  But  the  court  said : 
*'  This  is  not  a  sound  construction  of  the  contract,  and  cannot  be 
conformable  to  tlie  intent  of  the  parties.  The  officer  had  no 
power  to  make  any  disposition  of  the  property  otherwise  than  for 
safe  keeping ;  and  to  construe  this  contract,  in  effect,  as  a  con 
ditional  sale,  would  pervert  the  very  object  of  the  parties.  The 
only  effect  wliich  the  latter  clause  in  the  receipt  can  have  is  to 
measure  the  extent  of  the  receipter's  liability,  and  is  no  more 
than  a  legal  result  of  a  non-delivery  of  the  property."^  But 
where  tlie  contract  of  the  receipter  is  to  pay  the  officer  a  specified 
Bum,  or  redeliver  the  property  on  demand,  it  is  held,  in  Maine, 
that  the  receipter  has  the  election,  to  pay  the  money  or  delivrt- 
the  property ;  that  the  officer  must  be  considered  as  having 
abandoned  his  possession ;  and  that  the  attachment  is  thereby 
lissolved.* 

§  346.  Usually  the  receipt  makes  specific  mention  of  the  goods 
attached ;  and  this  is  always  desirable,  but  not  necessary  to  Uie 
legality  of  the  contract.  Whatever  can,  by  just  implication,  be 
construed  as  acknowledging  the  receipt  of  property,  to  be  re- 
delivered to  meet  the  exigency  of  the  attachment,  will  be  suffi- 
cient. As,  for  instance, -a paper  in  the  following  form  —  "Value 
received,  I  promise  to  pay  B.,  deputy  sheriff,  $400  on  demand  and 
interest,  —  said  note  being  security  to  said  B.  for  a  writ  C.  vi.  D. 
which  is  this  day  sued  "  —  was  held  to  be  in  eSect  an  acknowledg- 
ment  of  property  to  that  amount  received  as  attached  on  the  writ, 
imd  a  valid  receipt.* 

I  Anthony  v.  Comitock.  1  Rhode  ItUnd,  454. 

■  Page  V.  TbnR,  11  Vermont,  330. 

■  Waterhoiue  b.  Bird,  37  Muae,  326 ;  Wuerman  o.  Tnst,  49  lUd.  SOS. 
*  Bruce  i>.  Pettcngill,  IS  New  Hamp.  HI. 
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§  S47.  Over  this  contract  the  plaintiff  in  the  action  has  no 
control ;  but  it  ie  talceu  by  the  officer  for  his  o'wn  securitf ,  that 
he  may  he  enabled  to  discharge  the  responsibility  he  has  assumed 
in  his  official  capacity.  But  if,  after  the  plaintiff  has  obtained 
Judgment  in  his  action,  the  officer  deliver  a  receipt  taken  therein 
for  goods,  to  the  plaintiff's  attorney,  to  be  prosecuted  for  the 
plaintiff's  benefit,  this  is  an  equitable  assignment  of  it,  'which 
will  preclude  the  officer  &om  interfering  with  the  avails  of  the 
receipt  when  judgment  has  been  obtained  on  it,  thoi^h  obtained 
in  his  name.' 

§  S48.  An  officer  having  attached  chattels,  becomes  liable  for 
them,  at  the  termination  of  the  suit,  either  to  the  plaintiff  or  the 
defendant ;  to  the  former,  if  he  obtain  judgment,  and  issue  execu- 
tion, and  take  the  necessary  steps  to  have  it  levied  pursuant  to  the 
attachment ;  to  the  latter,  if  the  attachment  be  dissolved,  by  judg-- 
ment  in  his  favor,  or  otherwise.  Under  such  circumstances  it 
is  manifest  that  a  .bailment  of  the  property,  if  it  were  not  recog- 
nized as  a  legal  act  of  the  officer,  would  not  in  any  way  affect  his 
relations  to  the  plaintiff  and  defendant ;  and  consequently  he 
would  be  under  the  necessity,  either  of  retaining  the  property  in 
nis  own  actual  custody,  or  of  assuming  upon  himself  the  entire 
responsibility  of  sufiering  it  to  go  into  the  hands  of  a  third  person. 
But  we  have  seen  that  the  bailment,  wherever  this  practice  pre- 
v^ls,  is  regarded  as  a  legal  act ;  and  it  must  needs  be,  tiierefore^ 
that  questions  will  arise  as  to  the  rights,  duties,  and  liabilities 
of  all  the  parties.    These  we  will  now  proceed  to  consider. 

§  349.  That  which  seems  to  lie  nearest  the  foundation  of  this 
subject,  is  the  relation  which  is  established  by  the  contract  of 
bailment  between  the  officer  and  the  bailee.  This  has  been  the 
subject  of  frequent  discussion,  and  the  conclusion  seems  to  have 
been  generally  arrived  at,  that  the  bailee  is  to  be  viewed  in  the 
light  of  a  servant  or  agent  of  the  officer.'    In  New  York  he  was 

1  Clark  B.  Qongh,  g  Maine,  357 ;  Jewett  v.  Docknj,  34  Ibid.  4S ;  PhiUipi  v.  Bridgci, 
11  Hau.  ua.  • 

<  Lndden  v.  Lcsritt,  9  Uasa.  IM;  Warren  v.  Leland',  Ibid.  369;  Bond  v.  Padelford; 
13  Ibid.  394;  CommonweaJthD.  Horse,  U  Ibid.  aiT;  Brownell  d.  Hancbesler,  1  Rck. 
332  i  Small  ti.  Hutching,  19  Maine,  SSS ;  Eutmsn  e.  Arei?,  aa  Ibid.  MS ;  Barker  n. 
Miller,  S  Johns.  195 ;  Brown  v.  Cook,  9  Ibid.  SSI ;  DiUeobaek  v,  Jerome,  7  Cowco,  194 ; 
Mitchell  V.  Hinman,  S  Wendell,  667;  Gilbert  n.  Cnndall,  34  TDrnumt,  1S8. 
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formerly  regarded  ae  a  mere  naked  bailee,  baviDg  no  interest  or 
property  in  the  goods  ;  and  in  Maesacliusetts  such  is  the  doctrine 
now ;  but  however  true  this  may  be  as  between  him  and  tlie 
offlcer,  it  will  be  seen,  in  another  place,'  that  the  weight  of 
reason  and  authority  is  greatly  in  favor  of  his  being  considered 
as  having  rights  in  the  property,  as  against  third  persons,  which 
will  enable  him  to  mEuutain  his  possession  of  it.  All  questions, 
however,  arising  between  him  and  tlie  officer,  will  be  found  to  be 
matorially  affected  by  their  mutual  relation  being  regarded  as  that 
of  master  and  servant,  or  principal  and  agent. 

§  850.  An  officer,  by  the  levy  of  en  attachment,  acqaires  a 
special  property  in  the  goods  seized.  As  long  as  the  attachment 
continues  in  force,  and  its  lien  upon  the  property  remans  undis- 
turbed, that  special  property  exists,  and  enables  the  officer  to 
maintain  his  rights  acquired  by  the  levy.  An  indispensable  ele- 
ment of  the  continued  existence  of  tlie  lien  is,  the  officer's  con- 
tinued possession  of  the  property,  actual  or  constructive,  that  is, 
personally  or  by  another.  As  the  bailment  of  it  is,  for  the  time, 
a  surrender  of  his  personal  or  actual  possession,  the  question  is 
presented,  —  what  is  the  effect  of  the  bailment  on  the  lien  of  the 
attachment  ? 

§  851.  In  Massachusetts,  it  was  once  held  to  be  very  clear,  that 
after  an  officer  had  delivered  attached  property  to  a  receipter,  and 
taken  his  receipt  therefor,  and  his  promise  to  redeliver  it  on  de- 
mand, it  could  no  longer  be  considered  as  in  the  constructive  pos- 
session of  the  officer.*  But  tliis  view  is  whoily  inconsistent  with 
other  decisions  in  the  same  State,'  and  not  less  with  the  doctrine 
maintained  there  in  numerous  cases,  that  the  special  property  of 
the  officer  in  the  goods  continues  after  the  bailment,  and  that  the 
receipter  is  the  mere  servant  of  tlie  officer,  having  himself  no  rights 
in  tlie  goods,  and  therefore  unable  even  to  maintain  l^:al  remedies 
for  the  disturbance  of  his  possession.  Equally  is  it  opposed  to  the 
current  of  authority  elsewhere.  In  Vermont,  New  Hampshire, 
'  and  Connecticut,  it  has  always  been  considered  that  the  delivery 
of  attached  property  to  a  receipter,  and  taking  his  receipt  therefor, 

'  Poet,  S  387. 

*  Knap  V.  SpragiM,  9  Mua.  !5S. 

*  Bondi>.Psdelford,i3MM».3M;  Bakerr. Fuller, 21  Pkk.SlS;  Laiieav.htmiM, 
»  Mau.  104. 
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does  not  dischai^  the  lien  of  the  attachment,  or  devest  tho  officer 
of  his  custody  of,  or  Bpeeial  property  in,  the  goods.* 

§  352.  la  Maine,  under  a  statute  which  declares  "  that  when 
hay  in  a  barn,  sheep,  horses,  or  neat  cattle  are  attached  on  mune 
process,  at  the  suit  of  a  bond  fide  creditor,  and  are  suffered  bj  the 
officer  making  such  attachment  to  remain  in  the  possession  of  the 
debtor,  on  security  given  for  the  safe  keeping  or  delivery  thereof 
to  such  officer,  the  same  shall  not,  by  reason  of  such  possession 
of  the  debtor,  be  subject  to  a  second  attachment,  to  the  prejudice 
of  the  first  attachment" ;  it  was  held,  that  this  was  designed  to 
preserve  and  continue  the  lien  on  the  property  attached,  iu  tlie 
same  manner  as  though  it  had  remained  in  tiie  exclusive  posses- 
sion of  the  officer ;  and  that  in  such  case  the  debtor  cannot  sell 
the  property,  and  that  even  a  bond  fide  purchaser  of  it  without 
notice  acquires  no  rights  in  it.' 

§  353.  Since,  then,  the  officer's  special  property  is  not  lost  by 
the  bailment,  and  the  bailee  stands  in  the  position  of  his  servant, 
it  follows  that  the  officer,  —  where  no  time  is  stated  in  the  receipt 
for  the  return  of  the  goods,  —  may,  at  any  time  while  his  special 
property  in  them  continues,  or  while  he  is  responsible  for  tliem  to 
any  party  in  tlie  suit,  or  to  the  owner  of  them,  retake  them  into 
his  actual  possession,  from  Uie  bailee,  or  from  the  defendant,  if  the 
bailee  shall  have  suffered  them  to  go  back  into  bis  possession : ' 
and  this,  as  well  where  the  bailment  ia  the  act  of  his  deputy,  and 
the  receipt  is  taken  by  the  deputy  in  his  own  name,  as  where  the 
contract  is  in  the  name  of  the  principal.*  The  Supreme  Court  of 
Maine  expressed  serious  doubts  whether  the  officer  could  retake 

■  PienoDi'.  Horej,  I  D.  Chipman,  91 ;  Edos  d.  Brown,  Ibid.  S80;  Beach  v.  Abbott, 
4  VcrmoDt,  805 ;  Rood  t>.  Scott,  S  Ibid.  MS ;  Sibk;  b.  Storj,  8  Ibid.  IS ;  Edij  n.  Dex- 
ter, IS  Ibid.  3!0;  WMtnej  s.  Fvwtll,  10  Hev  Hamp.  9,-  TomUnMU  v.  Callint,  SO 
Conn.  364. 

»  Woodman  p.  Tnftou,  7  Maine,  178 ;  Carr  if.  Fariay,  IS  Hud:  SO. 

*  I^eraon  f.  HoTcy,  1  D.  Chipnuui,  51 ;  Enoa  d.  Broim,  Ibid.  SSO;  Beach  n.  Abbott, 
4  Vermont,  605 ;  Kood  b.  Scott,  5  Ibid.  S63 ;  SJbley  v.  Storj,  B  Ibid.  15 ;  Kelly  r.  Dex- 
ter, 15  Ibid.  310i  Briffipi  f.  Momh,  SI  Ibid.  U3  ;  Odiorne  n.  Collef,  3  New  Hunp.  6S; 
Whitney  e.  Farwell,  10  Ibid.  9 ;  Bond  v.  Padelford,  13  Hws.  3M.  Bnt  in  Hauacbn- 
•etU.  it  wat  held  in  a  late  case,  that  a  deliTcr;  of  the  attached  goodi  by  the  receipler  to 
tbe  defenduit,  legally  operates  ai  a  discharge  of  tbe  attachment,  and  a  termination  of 
tlie  Attaching  officer's  special  property  in  them.  Baker  v.  Warren,  B  Gray,  537 ;  Col- 
well  V.  Richards,  9  Ibid.  374.  And  the  same  view  is  beM  is  Maine.  WaterbooM  n 
Bird,  37  Maine,  SIS;  Stanley  v.  Drinkwater,  43  Ibid.  468. 

•  Baku  V.  Filler,  Si  Fide.  318;  Davii  d.  Miller,  1  VennonL  9. 
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the  properly  without  the  conseat  of  the  debtor  or  receipter;^  but, 
upon  both  principle  and  authority,  it  is  difficult  to  perceive  why  it 
may  not  be  done. 

§  354.  This  right,  where  there  is  but  one  attachment,  usually 
depends  on  tlie  officer's  responBibility  to  the  plaintiff;  tliat  is, 
upon  the  necessity  for  his  baring  the  property  in  hand  to  satisfy 
the  plaintiff's  demand.  If,  by  the  dissolution  of  the  attachment, 
that  necessity  has  ceased  to  exist,  and  at  the  same  time  the  bailee 
has  suffered  the  property  to  go  back  into  the  defendant's  hands, 
the  officer,  not  being  any  longer  responsible  to  either  plaintiff  or 
defendant  for  it,  cannot  demand  it  of  his  bailee.  But  if,  upon  the 
dissolution  of  the  attachment,  the  property  be  still  in  the  bailee's 
possesflion,  the  officer  being  bound  to  restore  it  to  the  defendant, 
or  to  the  owner,  may  demand  it  &om  the  bailee  for  that  purpose.' 

§  855.  If,  while  the  property  is  still  in  the  bailee's  possessioti, 
the  some  officer  lay  a  second  attachment  on  it,  his  control  over  il 
is  not  t«rminated  by  the  dissolution  of  that  under  which  the  bail- 
ment was  created,  if  the  second  attachment  remfuu  in  force ;  fcr 
by  the  second  attachment  he  becomes  responsible  for  the  property 
to  the  plaintiff  therein ;  and  the  bailee  is  responsible  to  him.  That 
this  should  be  so,  depends,  of  course,  on  tlie  legality  of  a  second 
attachment,  of  which  there  can  be  no  doubt. 

§  35tJ.  While  attached  property  remains  in  the  possession  of  tlie 
attaching  officer,  or  of  his  bailee,  no  other  officer  can  levy  another 
attachment  on  it.'  But  he  who  has  seized  property  under  an  at- 
tachment, so  long  as  he  has  either  actual  or  constructive  possession 
ul  it,  may  attach  it  again,  at  the  suit  of  the  same  or 'another  plain- 
tiff. This  ri^t  extends  over  property  in  the  hands  of  a  receipter, 
as  well  as  tiiat  in  the  officer's  immediate  custody.  While  it  is  in 
the  receipter's  possession,  the  second  attachment  may  be  made  by 
the  same  officer,  without  an  actual  seizure,  by  the  officer's  return- 
ing that  he  has  attached  the  property,  and  giving  the  receipter 
notice,  with  directions  to  hold  it  to  answer  tlie  second  writ.  But 
if  the  receipter  has  permitted  the  property  to  go  back  into  the 

1  WestoQ  D.  Dorr,  IS  Mtine,  ITS. 

•  Whittiar  v.  Smith,  11  Mua.  SlI ;  Wetwter  e.  Harper,  7  New  E*mp.  594. 

*  Wauon  v.  Todd,  5  Mu«.  STl ;  Vintoo  v.  Bndfbrd,  13  Ibid.  lUr  Tbonpaon  v. 
Mu^,U  Ibid.  369;  Odiome  i>.  Ccdley,  9  New  Hunp.  M  {  BlndMio-Tartiox,  Ibid.  135. 
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defendant's  hands,  a  secotid  attachmeat  cannot  be  made  inthoat 
a  new  Boizure.^  When  an  oflScer  lays  a  second  attachment  on 
goods  in  the  hands  of  a  bailee,  the  latter  may  decline  to  hold  them 
for  the  security  of  that  attachment,  and  may  return  them  to  the 
officer ; '  but  if  he  make  no  objection  to  holding  them,  his  liabilit; 
vill  be  the  same  under  the  second  as  under  the  first  attachmeat. 

§  367.  Ab  has  been  intimated,  it  is  very  usual  for  the  rec^pter 
to  permit  tlie  property  to  remain  in  the  defendant's  hands.  Hence 
have  arisen  what  are  termed  nominal  attachments ;  that  is,  vhere 
the  property  is  not  actually  seized,  or,  if  seized,  is  leil,  at  the  time, 
in  the  defendant's  possession,  upon  some  friend  of  the  defendant 
giving,  in  either  case,  a  receipt  therefor.  Such  an  attachment  is 
BO  for  valid  as  to  bind  the  officer  for  the  value  of  the  property,  and 
to  give  force  to  the  contract  between  him  and  the  bailee ;  but,  with 
respect  to  strangers,  otlier  creditors,  or  purchasers  without  notice, 
it  is  wholly  inoperative.*  Tlie  Supreme  Court  of  Massachusetts 
on  this  point  said :  "  Such  transactions  are  always  confidential ; 
the  sheriff  takes  his  security  from  the  friend  of  the  debtor ;  and 
this  £riend  is  secured  by,  or  relies  upon,  the  debtor.  They  all  act 
at  their  peril,  and  have  it  not  in  their  power  to  affect  the  security 
of  the  attaching  creditor,  or  by  such  means  to  withhold  the  prop- 
erty from  other  creditors."  *  Therefore,  in  all  such  cases,  where 
the  property  remains  in  the  debtor's  hands,  whether  because  never 
removed,  or  returned  after  a  removal,  though,  as  we  have  seen, 
the  officer  may  at  any  time  during  the  existence  of  the  attachment, 
retake  it  from  the  defendant,  if  the  matter  be  between  him,  the 
bulee,  and  the  defendant  only,  yet  the  defendant  may  sell  the 
property,'  or  it  may  be  attached  by  other  creditors.'  And  it  ia 
held  in  Massachusetts,  that  a  delivery  of  the  attached  goods  by 
the  receiptor  to  the  defendant,  legally  operates  as  a  discharge  of 
the  attachment,  and  a  termination  of  the  attaching  officer's  special 
property  in  them.^ 

I  KupB.  Sprains,  e  Hut,  158;  WUcCieTti.  Bmitb,  II  Ibid.  1 
t  New  Uamp.  6S ;  WfaiEney  v.  Farwell,  10  Ibid.  9 ;  Tomliiuoa  v. 
■  Wh!tn«7  D.  Fuirell,  10  New  Hunp.  9. 

*  BMgt  0.  Wjiun,  U  Hub.  190. 

*  Bridge  v.  Wj^niui,  U  Maw.  190;  Fhillipa  v.  BMgo,  II  Ibid,  MS. 

*  UeoDj  n.  Wiilard,  II  Pick.  MS;  Rabinion  o.  Manifield,  13  Ibid.  139. 

*  Bridge  B.  Wjmui,  1*  Mau.  190 ;  Donklee  b.  Falei,  6  Nsw  UMip.  S3T ;  Bobinton 
ff  Ihn^eld,  13  Pick.  139. 

*  Baker  v.  Wtma,  4  Ortj,  5ST. 
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§  858.  It  is  not,  hovever,  every  poBseesioa  hj  a  defe&daat  of 
UiB  property  after  aa  attachment  and  bailment  of  it,  that  will  au- 
thorize a  second  attachmoDt.  If  an  officer  or  his  bailee,  still 
retaining  his  possession,  bond  fide,  and  from  motiTes  of  humanity, 
Baffer  the  defendant  to  use  attached  articles,  which  will  not  be 
injured  by  such  use,  the  attachment  is  not  thereby  dissolved.^ 

§  3S9.  But  if  the  biulee  permits  the  defendant  to  hold  and  use 
the  property  as  owner,  the  attachment  is  regarded  as  dissolved,  so 
&r  as  that  the  property  may  be  attached  by  another  officer  who 
has  no  knowledge  that  a  prior  attachment  is  still  subBisting.' 
What  knowledge  of  such  fact  will  suffice  to  prevent  a  second  at- 
taching officer  from  acquiring  a  lien  on  the  property  thus  found 
iu  the  defendant's  hands  may  be  a  question.  Merely  knowing 
the  fact  tliat  the  property  had  been  once  under  attachment  will 
not  be  sufficient ;  for  the  officer  might  well  presume  that  that 
attachment  had  been  setUed  or  dissolved.  But  if  he  know  that- 
the  attachment  and  bailment  still  subsist,  and  that  the  property  is 
in  the  hands  of  the  defendant  merely  for  hb  temporary  convenr 
ience,  be  cannot  acquire  a  lien  by  attaching  it.* 

§  360.  If  the  bailee  go  off  and  abandon  all  poesession  and  cus- 
tody of  the  property,  and  it  is  attached  by  another  officer,*  or  come 
into  the  poesession  of  an  advei-se  claimant,'  the  lien  of  the  first 
attachment  is  lost. 

§  S61.  An  important  question  arises  out  of  this  practice  of  bwl- 
ment,  as  to  the  liability  of  tiie  officer  for  the  fidelity  and  pecuniary 
ability  of  the  bailee.  It  seems  to  be  conceded,  that,  if  the  bailee 
is  nominated  or  approved  by  the  plaintiff,  and  he  afterwards  ful  to 
deliver  the  property  when  required  to  meet  the  attachment,  the 
officer  cannot  be  held  responsible  for  it.^  All,  however,  that  the 
creditor,  by  his  consent  to  the  bailment,  is  supposed  to  agree  to,  is 
to  exonerate  the  officer  from  liability  for  losses  occasioned  by  the 

I  Train  v.  Wellington,  13  Hm«.  495;  Bsldwin  e.  JackKin,  Ibid.  131 ;   Totiag  «w 
Walker,  13  New  Hamp.  SDa. 
■  Whitner  v.  Forwell,  10  New  Hunp.  S ;  Bicknell  v.  Hill,  83  Maine,  £97. 

*  Young  V.  Walker,  IS  New  Hiunp.  SOS. 
'  Sanderson  v.  Edwanb,  16  FvA.  144. 

*  Carringlon  o.  Smith,  B  Kck.  419. 

*  Donham  V.  Wild,  19  Pick.  530;  Jennej  ti.  Deleriernier,  K  Ifaiiie,  IBS;  BIcovl 
Wilkiss,  31  Ilnd.  fiss ;  Faraham  v.  OUmiut,  34  Ibid.  350. 
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insolreacy  or  want  of  fidelity  of  the  baflee ;  but  not  for  losses  oo- 
caeioDod  by  the  neglect  of  the  officer  to  enforce  his  own  rights  and 
remedies  spinet  his  bailee.^  But  if  the  bailee  be  selected  by  the 
officer,  and  ailenrards  (Ul  to  deliver  the  property,  and  the  valae 
o(  it  cannot  be  made  out  of  him,  oaa  the  officer  protect  himself 
firom  liability  for  the  value  of  the  property  ? 

§  862.  In  Hassachusetts,  Mobton,  J.,  said :  "  The  officer  vho 
attaches  personal  property  is  bound  to  keep  it  in  safety,  bo  that  it 
may  be  had  to  satisfy  the  execution  which  may  follow  the  attach- 
ment. This  duty  he  may  perform  himself,  or  by  the  agency  of 
others.  If  he  appoint  an  onfuthful,  or  intrust  it  with  an  irre- 
sponnble,  bailee,  so  that  it  is  lost  through  the  negligence  or  infi- 
delity of  the  beeper,  or  the  insufficiency  of  tiie  receipter,  he  will 
be  responsible  for  the  value  of  &e  property."*  This  doctrine  was 
affirmed  by  Justice  Story,  who  said  that  if  goods  intrusted  to  a 
■bailee  "  were  lost,  or  wasted,  or  the  bulee  should  become  insol- 
vent,  the  officer  would  be  responsible  therefor  to  the  creditor." ' 
So,  in  Vermont,  where  a  bailee  sold  the  property,  and  converted 
the  proceeds  to  his  own  use,  it  was  held,  that  this  was  the  same  as 
a  conversion  by  the  officer,  and  made  the  latter  liable  for  the  prop- 
erty, without  a  previous  demand  of  it  from  him  being  necessary.* 
And  in  the  same  State  it  was  held,  that  the  officer  is  responsible 
for  the  fidelity  and  solven(7  of  Ms  bailee,  the  latter  being  regarded 
as  his  mere  servant." 

§  868.  On  this  point,  we  find  the  Superior  Court  of  New  Hamp- 
shire taking  a  different  ground  fix>m  that  of  Massachusetts  and 
Vermont.  The  question  there  came  up,  in  reference  to  the  in- 
solvency of  the  bailee.  The  court  said :  "  To  what  extent  is  an 
officer  responsible  for  goods  by  him  attached  upon  on  original  writ, 
has  not  been  settled  in  any  adjudged  case,  which  has  occurred  to 
us.  He  is,  without  doubt,  to  be  considered  as  a  bailee,  and  an- 
swerable for  tiie  goods,  either  to  the  debtor  or  the  creditor,  if  they 
be  lost  by  his  neglect  or  fault. 

"  Is  he  answerable  beyond  this  T    We  are,  on  the  whole,  of 


■  GObart  p.  Cnndill,  S4  Temiont,  ISS 


D.qil.zMBlG001^IC 


§  364  BAIUfEllIT  OF  ATTACHED   PBOPEBTT.  [CHAP.  HV. 

opinion  that  he  is  not.  As  no  cases  directlj  in  point  are  to  be 
found,  we  must  resort  to  the  rules  vhicb  have  been  applied  in 
analogous  cases. 

"  It  seems  always  to  have  been  understood  as  settled  law,  that, 
wben  a  sheriff  takes  bail  in  any  suit,  if  the  bail  so  taken  be  Buf- 
ficient,  in  all  appearance,  when  accepted  as  bail,  the  Bheriff  will 
not  be  liable  for  their  insufficiency  in  the  end  to  satisfy  the  judg- 
ment which  the  plaintiff  may  recover.  And  if,  in  replevin,  the 
sheriff  take  persons  as  sureties  in  the  replevin  bond,  who  are  ap. 
p^rently  sufficient,  he  will  not  be  responsible  for  their  sufficiency, 
unless  he  was  guilty  of  negligence  in  making  inquiries  as  to  their 
cuMumstancee. 

"  There  seems  to  us  to  be  a  very  dose  analogy  between  the  cases 
of  taking  bail  and  replevin  bonds,  and  the  case-of  delivering  goods, 
which  have  been  attached,  to  some  pei-son  for  safe  keeping.  It  is 
true  that  when  goods  are  attached,  the  sheriff  may  retain  them  in 
his  own  custody,  in  all  cases,  if  he  so  choose.  But  it  would  often 
subject  him  to  great  inconvenience  and  trouble  so  to  retain  them. 
In  many  cases,  the  interest  of  both  the  debtor  and  the  creditor 
requires  that  they  should  be  delivered  to  some  person,  who  will 
agree  to  bo  responsible  for  them.  And  it  is  a  common  practice  so 
to  deliver  them ;  a  practice  which  is  not  only  lawful,  but  in  a  high 
degree  useful  and  convenient.  Lideed,  there  are  cases  in  which 
a  sheriff,  if  he  should  refuse  to  deliver  goods  to  a  friend  of  the 
debtor,  upon  an  offer  of  good  security,  would  deserve  severe  cen- 
sure. 

"  We  are,  therefore,  induced  to  hold,  that  if  a  sheriff  deliver 
goods,  wliich  ho  has  attached,  to  persons  who  are  apparently  in 
good  circumstances,  and  such  as  prudent  men  would  have  ttiougfat' 
it  safe  to  trust,  for  safe  keeping,  he  is  not  liable,  if  tlie  goods  be 
lost  Uu-ough  the  eventual  insolvency  of  the  persons  to  whom  they 
may  have  been  so  delivered."'  In  a  subsequent  case  the  same 
court  held,  that  the  officer  is  not  responsible  for  the  torl^ous  acts 
of  Ilia  bailee,  committed  witliout  his  knowledge  (»■  consent.' 

§  864.  Here,  then,  is  a  conflict  of  judicial  decisions,  between  ' 
which  we  will  not  attempt  to  decide.    The  weight  of  authority 

>  Ranlett  v.  Bell,  9  New  Hftmp.  433 ;  Howard  i>.  Whittemore,  9  Ibid.  134 ;  Bmce  a. 
Pettengill,  IS  Ibid.  341, 
*  BuTOQ  1-.  Cobleigh,  11  New  Huop.  U7. 
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appears  to  be  agMust  the  Nev  Hampshire  doctrine ;  but  the 
reasoning  upon  which  it  is  based  is  certainly  calculated  to  shake 
the  coufidence  wliich  might  otherwise  be  felt  in  the  opposite 
opinion. 

§  365.  What  has  been  said  with  regard  to  the  liability  of  the 
officer  refers  to  his  relation  to  the  plaintifT.  He  is  also  liable  to 
the  defendant  for  a  return  of  the  property  to  him  in  the  event  of 
the  attachment  being  dissolved,  or  the  demand  upon  which  it  was 
issued  being  satisfied.  Where,  howerer,  the  bailment  takes  place 
with  the  consent  of  the  defendant,  the  officer  is  not  answerable  to 
him  for  the  property,  until  a  reasonable  time  for  recovering  it  li-om 
the  bailee  shall  have  elapsed,  after  the  defendant  has  become  en- 
titled to  have  it  returned  to  him.^ 

§  366.  Having  thus  stated,  first,  the  general  propositions  bear- 
ing upon  this  contract,  and  then  the  rights  and  liabilities  of  the 
officer  in  rolation  to  bailed  property,  we  will  now,  before  proceed- 
ing to  the  examination  of  his  remedies,  bestow  attention  on  the 
rights  and  duties  of  the  bailee. 

§  867.  What  rights  does  tlie  bailee  acquire,  by  the  bailment,  in 
and  over  the  attached  property?  In  MassachuBetts,  he  has  alwaya 
been  considered  a  mere  naked  bailee,  having  no  property  in  the 
goods,  and  unable  to  maintain  an  action  for  tiiem,  if  taken  out  of 
his  custody  by  a  wrongdoer.  In  a  case  of  similar  character,  the 
court  there  once  held  differently ;  considering  that  a  naked  bailee, 
though  he  plight  not  maintain  replevin,  —  since,  to  sustain  that 
action,  property  in  the  plaintiff,  either  general  or  special,  is  neces- 
Bary,  —  yet  might  bring  trover  or  trespass;"  but  in  every  case 
where  the  point  has  arisen  in  the  case  of  a  receiptor  of  attached 
property,  the  same  court  has  held  that  the  receiptor  could  main- 
tain no  action  at  all."  The  same  doctrine  was  long  held  in  New 
York ;  *  hut  has  finally,  after  an  extended  dbcussion  before  the 
Court  of  Errors  in  that  State,  been  discarded ;  and  it  is  now  held 

'    1  BuKll  V.  Hunlingiton,  S  New  H«iDp.  I4S. 

*  Wnterm&n  o.  Robiawn,  5  Hmb.  803. 

*  Ludden  u  Leavitt,  9  Mau.  IM ;  Pti\ej  v.  ToMt,  Ibtd.  119 ;  Wutcd  v.  Lelsnd, 
Ibid.  365 ;  Boad  v.  Padelfard,  13  Ibid.  SM ;  Commonireftlth  v.  Mone,  It  Ibid.  917  ; 
Brownell  D.  MaDcbnter,  1  Pick.  333;  Wlutder  d.  Smilli,  11  Ham.  311. 

*  Dillenback  o.  Jerome,  7  Coven,  SM ;  Iforton  v.  The  People,  B  Ibid.  197 ;  HltcheQ 
«.  HinoMD,  a  Wendell,  esT. 
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Qiere,  th&t  the  receipter  m&j  maintaiu  repleviD.^  The  Snperiw 
Court  of  New  Hampshire,  at  an  early  day,  held,  that  for  the 
purpose  of  vindicating  his  possession  against  vrongdoers,  the 
receipter  has  a  special  proper^  in  tiie  goods,  and  may  maintun 
trover  against  one  who  takes  them  from  him.*  In  Vermont,  it 
was  decided  that  tiae  bailee  has  a  possessory  interest  in  the  prop- 
erty, whioh  will  enable  him  to  maiptajp  trover  for  it  against  a 
wrongdoer ;  that  in  order  to  muatain  the  action  it  is  not  neces- 
sary to  hold  that  he  has  property  in  the  goods ;  and  that  his  pos- 
session and  responsibility  over  to  tiie  officer  furnish  sufficient  title 
•  and  just  right  for  him  to  recover.'  In  Connecticut  it  is  held,  that 
the  receipter  may  mtuntain  trespass  for  a  violation  of  his  possw- 
siou.*  Justice  Stobt,  in  noticing  the  MassBchusetts  doctrine, 
says :  "  It  deserves  consideratioD,  whether  his  possession  would 
not  be  a  sufficient  title  against  a  mere  wrongdoer ;  and  whether 
his  responsibility  over  to  the  officer  does  not  furnish  a  just  right 
for  him  to  maintain  an  action  for  injuries,  to  which  such  respon- 
sibility attaches."'  And  Chancellor  Kxst  says;  "Though  the 
bailee  has  no  |HX>perty  whatever  in  the  goods,  and  but  a  mere 
naked  custody,  yet  the  better  opinion  would  seem  to  be,  that  hia 
possession  is  a  sufficient  ground  for  a  suit  against  a  wrongdoer."  ' 
It  may,  therefore,  be  considered  that  the  weight  of  auUiority  is 
largely  against  the  doctrine  advanced  in  Massachusetts;  which 
seems  alike  repugnant  to  well-established  principles,  and  to  tlie 
justice  due  to  bailees  in  such  oases. 

§  S68.  A  receipter's  position  resembles  in  one  respect  that  of 
b^ ;  in  that  he  may  at  any  time  while  liable  on  his  receipt  to  the 
officer,  retake  the  property  from  the  defendant's  possession,  and 
deliver  it  to  the  officer,  in  discharge  of  his  receipt.^ 

§  869.  Though  the  mere  fact  of  the  bailment  gives  the  receipter 
no  power  of  sale  of  the  goods,^  yet  if  he  make  such  a  sale  with 
the  assent  of  the  debtor,  and  acting  as  his  agent,  it  will  have  the 

>  Miller  D.  Adrit,  16  Wendell,  33S. 

'  Poole  V.  Sjmoadi,  1  Sew  Huap.  389 ;  Whitna;  n,  Fuvell,  10  lUd.  9. 

■  Tha7«r  v.  Bntchinaon,  13  Vennont,  504. 

*  BniTowi  0.  Stoddard,  3  Conn.  160. 

*  Stoij  on  Bulmeou,  )  133. 
'  S  Kent'a  Com.  56S,  sou  e. 

T  Bond  B.  Padelfbrd,  13  Uui.  3M ;  Merrill  v.  Cnnit,  IS  HiiiUy  STJ. 

*  Sibley  v.  Story,  8  Veniwnt,  IS. 
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Bune  effect  as  if  the  property  bad  been  restored  to  the  defendant, 
&nd  the  sale  had  been  made  bf  him  ;  ^  in  vhich  case  ve  have  seen 
that  the  sale  would  be  valid.*  A  sale  b;  &  receiptor,  with  the 
assent  of  the  attaching  plaintiff,  baa  the  effect  of  dissolving  the 
attachment.' 

§  370.  The  duties  of  the  bailee  are  suflSciently  apparent  from 
That  has  been  stated.  He  is  bound  to  keep  the  property,  and  to 
return  it  on  demand  to  the  officer,  and  to  take  reasonable  care  of 
it  while  it  is  in  his  custody.  He  cannot  be  required  to  exercise 
more  than  ordinary  care.*  For  any  omission  of  duty  in  any  of  ' 
these  particulars,  he  will  be  responsible  to  the  officer.  But  this 
obl^ation  to  return  the  property  to  the  officer  is  not  in  all  cases 
absolute.'  As  has  been  before  stated,  it  depends  upon  the  officer's 
liability  for  the  property,  either  to  the  plaintiff,  the  defendant,  the 
owner  of  it,  or  a  subsequent  attaching  creditor,  who,  by  placing  a 
second  writ  in  the  hands  of  the  same  officer  who  seized  the  goods 
in  the  first  place,  has  succeeded  in  obtaining  a  valid  lien  on  the 
property.  If  the  officer  is  not  accountable  for  the  goods  to  any 
one,  he  cannot  make  the  bailee  accountable  to  him.  When  wo 
come  to  consider  the  bailee's  defences  against  an  action  by  the 
officer  on  the  receipt,  we  shall  see  more  particularly  what  facts 
discbai^  his  liability. 

§  371.  The  remedies  of  an  officer  for  a  disturbance  of  bis  pos 
session  of  attached  property  are  not  confined  to  his  retaking  the 
property;  for  that  would  frequently  be  impracticable.  As  his 
special  property  continues  as  long  as  the  attachment  exists,  he 
may  maintain  trover,*  trespass,^  and  replevin,^  for  any  violation 
of  bis  possession  during  that  period.  And  this,  as  well  where  the 
property  has  been  bailed,  as  where  it  remains  in  his  own  hands  ; 
for,  though  be  have  not  the  actual  keeping  of  the  goods,  yet  the  . 

1  Clark  V.  Moim,  10  New  Hamp.  936. 

*  Denn;  D.  Witlud,  11  Pick.  519;  Bobiiuoii  ir.  Maiu&eld,  13  Ibid.  139. 

*  Eldridge  D.  Lency,  17  Pick.  353. 

*  CrosB  V.  Brovn,  41  Nev  Hunp.  SS3. 

*  Siory  on  Bailments,  g  133. 

'  Lnddeai).  L«avitt,9Ma«9.1<M;  Badlun  c.  Tucker,  1  I^k.  3S9 ;  Lowryv.  Walkv, 
B  Termont,  ISl ;  Lathrop  v.  Blake,  3  Fcmict,  46. 

7  Brovnell  c.  Mancheftor,  1  Pidc.  3Sa;  Badlam  e.  Tucker,  Ibid.  3S9;  Walker*. 
Poxcroft,  a  Matue,  370 ;  Stroat  v.  Brodbui?,  9  Ibid.  313 ;  Whiloey  v.  Ladd,  10  Ter- 
mont. IBS. 

*  Perlcr  n.  Foster,  9  Uau.  113;  Gordon  b.  Jenney,  16  Ibid.  465. 
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custody  of  the  bailee  being  that  of  hie  servant  or  agent,  and  his 
Epecial  property  being  still  in  existence,  he  is  regarded  as  haTing 
the  lawful  possession,  so  as  to  enable  him  to  maintain  an  action 
for  it.'  It  has  been  held,  indeed,  in  Massacbnsetts,  that  the  officer 
must  sue  for  hailed  property,  and  not  the  bailee ; '  but,  as  we  have 
*  just  seen,  the  weight  of  authority  is  decidedly  against  that  view 
of  the  subject. 

§  3T2.  Where  a  bailee  f^ls  to  redeliver  property  according  to 
the  terms  of  his  contraot,  the  officer  may  retake  it,  if  accessible ; 
but  no  case  has  met 'my  observation  in  which  it  was  held  Uiat  he 
is  under  obligation  to  do  so  ;  except  one  in  Mune,  where  it  was 
held,  that  the  plaintiflTs  approval  of  the  receipter's  ability,  did 
not  exonerate  the  officer  from  making  effort  to  find  the  property 
to  respond  to  execution,  or  from  the  duty  of  brii^ng  a  suit  oa 
the  receipt.'  His  right  of  action  on  the  receipt  accrues  upon  his 
demanding  tlie  property  from  the  bailee,  and  the  failure  of  &e 
latter  to  deliver  it.*  In  cases  where  the  btulment  is  created  by  a 
deputy,  his  principal  may  claim  to  have  made  the  bailment  him- 
self, and  may  sustain  an  action  in  his  own  name  upon  the  receipt ; ' 
or  the  deputy  may  sue  thereon ;  *  but  it  is  not  in  virtue  of  his 
office,  but  of  the  personal  contract  between  him  and  the  bailee, 
that  the  deputy  is  enabled  to  maintain  the  action.^  If  the  attach- 
ment was  made  by  a  person  specially  authorized  to  serve  the  writ, 
and  a  receipt  given  to  him,  aa  action  on  the  receipt  may  be 
maintained  in  Ids  name,  after  demand  made  upon  the  receiptor, 
by  an  officer  holding  the  execution  in  tlie  case.^  It  is  not  neces- 
sary, in  order  to  the  officer's  maintaining  an  action  on  the  receipt, 
that  he  should  be  still  in  office ;  but  if,  after  his  going  oat  of 
office,  the  property  be  legally  demanded  of  him  by  another  officer, 
so  as  to  make  him  liable  for  it,  he  may  demand  it  of  the  bailee, 
and  maintain  an  action  on  the  receipt.' 

§  S78.  As  in  other  cases  of  mere  deposit,  no  right  of  action 

1  BTOwnell  v.  MuicbeaCer,  1  Pick.  S39.  *  Laddcn  v.  LsftTitt,  9  Hau.  IM. 

'  Allen  e.  Doyle,  33  M«ine,  iSO. 

*  Page  D.  Thrall,  11  VMmont,  230;  SeoB  ».  WhiWemore,  7  Foster,  809. 

'  Davuv.  Miller,  lVennoiii,d;  Baker  d.  Foller,  31  Pick,  318;  Smith  o.  Wadlrigli, 
IS  Maine,  93. 
■  Spencer  v.  WOliama,  2  Termoot,  SOB. 
'  Hnlchinion  v.  Farkhant,  1  Aikens,  298. 

*  UaxfleM  e.  Scott,  17  Temon^  5S4.  *  Biadbnij  v.  Taylor,  8  Hain^  190. 
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accrues  to  tbg  bailor,  until  after  a  demand  made  upon  the  bailee, 
and  a  failure  hj  him  to  return  the  goods ;  unless  there  has  been  a 
TTongful  conversion,  or  some  loss  by  groas  negligence  on  his  part.^ 
The  necessity  for  a  demand  is  not  dispensed  with  by  proving  the 
receipter's  inability  to  redeliver  ;^  but  in  such  case  the  necessity 
for  a  demand  at  any  particular  place  is  dispensed  with ;  it  may  be  • 
made  wherever  the  officer  finds  the  receiptor.'  The  bailee's  lia- 
bility is  not  fixed  instantly  on  demand,  but  he  is  entitled  to  a 
reasonable  time  after  demand  to  deliver  the  goods,  and  an  action 
will  not  lie  on  the  receipt,  until  there  has  been  a  neglect,  after 
reasonable  time,  to  comply.*  If  the  bailee  baa  suffered  the  prop- ' 
erty  to  go  back  into  the  defendant's  possession,  no  demand  is 
necessary.^  And  it  was  held,  tbat  a  demand  was  not  necessary, 
where  the  tenor  of  the  receipter's  obligation  was,  that  he  should 
pay  a  sum  of  money,  or  keep  the  property  safely,  and  redeliver  it 
on  demand  ;  and,  if  no  demand  be  made,  that  he  should  redeliver 
it  within  thirty  days  after  rendition  of  judgment  in  the  suit,  at  a 
place  named,  and  notify  the  offiicer  of  the  delivery.*  It  is  not 
requisite  that  the  demand  be  made  by  the  officer  who  delivered 
the  property  to  the  bailee.  The  terms  of  the  receipt  are  to  be 
taken  with  reference  to  the  subjectrmatter,  and  only  import  that 
the  bailee  holds  the  property  in  subjection  to  the  attachment. 
Any  officer,  therefore,  holding  the  execution  in  the  case,  suffi- 
ciently represents  the  bailor,  to  make  the  demand,  and  a  delivery 
to  such  officer  would  be  in  effect  a  delivery  to  the  bailor.^  But  a 
return  on  tlie  execution  tliat  the  officer  had  demanded  of  the  re- 
ceiptor a  delivery  of  the  property,  is  no  evidence  of  a  demand.* 
But  if  anotlier  than  the  attacliing  officer  make  the  demand,  he 
must  make  known  his  authority  to  do  so,  or  the  demand  and  re- 
fusal will  not  be  considered  as  evidence  of  a  conversion." 

1  Stoij  on  Bailments,  J  lOT. 

*  Bicknell  v.  Hill,  33  Mune,  £97. 

■  Gilmore  i>.  McNeil,  46  Mains,  iS2. 

*  Jameaon  ei.  Ware,  B  Vermuat,  610 ;  Gilnuira  v.  McHul,  46  Maine,  S3S. 

■  WeUler  d.  Coffin,  11  Maaa.  196. 

*  Shaw  V.  LaDghton,  20  Maine,  966  i  HninphnTS  d.  Cobb,  S3  Ibid.  3B0 ;  WentworA 
V.Leonard,  4  Cuahing,  414;  Uodakin  v.  Cox,  7  Ibid.  471. 

)  Davii  V.  Miller,  I  Vennont,  9 ;  Stewart  v.  Flatta,  SO  New  Haap.  476 ;  Cram  v. 
Brown,  41  Ibid  SB3. 

*  BickncU  i>.  Hill,  33  Maine,  StT. 

■  Walbridge  v.  Smith,  BrayHm,  173.  In  Fhdpav.  Qilcbriil,  6  Fmler,  366,  Bbli, 
J.,  taid :  "  The  receiptor  ia  not  bound,  bj  law,  or  b?  hia  contract,  to  deliver  the  prip- 
•T^  to  anj  d^uty  Eheriff  or  other  officer  who  nu^  demand  it    U«  is  not  boiuid  to 
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§  875  BAILH£HT  OF  AJTAWSD  FBOFJEBTT.  [CHAP.  ZIV. 

§  S74.  la  the  New  England  States,  an  attachment  continiies  iu 
force  from  the  time  of  the  lev;  until  a  certain  period  —  in  most, 
thirty  days,  iu  Connecticut,  sixty  daye  —  alter  judgment  in  favor 
of  the  plaintiff.  If,  within  the  specified  period  after  the  judgment, 
the  plaintiff  do  not  cause  execution  to  be  issued,  and  levied  on  the 
attached  property,  if  acceseible,  or,  if  not  accessible,  to  have  it 
demanded,  within  Uiat  time,  of  the  officer  who  attached  it,  by  the 
officer  having  the  execution,  the  lieu  of  the  attachment  is  lost.^ 
If  the  execution  be,  within  that  time,  placed  in  the  hands  of  the 
officer  who  made  the  attachment,  he  being  still  in  office,  that  will 
be  sufficient  notice  to  him  that  the  plaintiff  claims  to  have  the 
attached  goods  applied  to  satisfy  tiie  execution.  When  the  execu- 
tion is  placed  in  the  hands  of  another  officer,  it  is  necessary  tiiat 
vithin  that  time  demand  sliould  be  made  upon  the  attaclung 
officer  for  the  goods,  in  order  to  bold  Mm  liable  for  them.'  It 
was  attempted  to  extend  this  rule  to  the  receipter,  and  to  hold 
him  discharged,  unless  a  demand  for  the  goods  was  made  upon 
him  within  the  designated  period  after  the  judgment ;  but  it  was 
held,  that  if  the  officer's  responsibility  for  the  goods  was  fixed,  so 
as  to  give  him  a  right  to  demand  them  of  the  receipter,  the  de- 
mand upon  the  latter  might  be  made  at  any  time  before  suit 
brought  upon  his  receipt.'  In  Vermont,  however,  it  is  required 
that  the  demand  shall  be  made  within  the  life  of  ike  execution.* 

§  375.  Care  should  be  teken  that  the  execution  under  which 
the  demand  is  made  of  the  bailee  should  be  regular  ;  for  it  seems 
he  is  at  liberty  to  inquire  into  that  fact,  and,  where  the  action  is 
agiuust  him  for  failing  to  deUver  the  property  to  be  levied  on  to 

tske  notice  of  [be  antlmrilj  of  otber  oSc«t«  to  bare  poaacsiioD  of  it,  nnlit  it  is  dis- 
Ijncll;  mBde  known  to  him.  He  has  m  riftht  to  b«  ntiBfled  thu  the  stnmger,  iriM 
comes  to  hioi  to  dem&nd  tha  goods,  has  a  legal  right  to  make  the  demaad,  so  that  a 
delivery  to  him  will  diBubnrgc  hia  obligations  ugion  bis  receipt.  Ad/  SDch  stranger 
who  comes  to  him  and  calls  tor  a  dolirerf  ot  the  properlj,  withont  making  known  the 
BDthoritf  he  has  to  raceite  it,  may  be  treated*  as  a  person  witbont  authority.  The  dnty 
of  making  known  bis  authority  it  on  him  irbo  ossiimea  to  make  a  claim  under  it  The 
ptr^  who  is  called  apon  is  under  no  dntj  to  inquire  whether  be  hu  authority  or  not" 
'  Howard  v.  Smith,  13  Pick.  902;  Collins  o.  Smith,  16  Vermont,  9;  Pearsons  v 
Tincker,  3G  Maine,  384;  WethereU  b.  Hngbes,  4S  Ibid.  81. 

*  RnmphrevB  II.  Cobb,  S3  Maine,  3B0;  Ayer  d.  Jameeon,  8  Vermont,  SftS ;  CoUio* 
t>.  Smith,  16  fbld.  9. 

*  Webster  d.  Coffin,'U  Mass.  196  ;  Colwoll  i>.  TUchards,  9  Gray,  3T4. 

*  Bliss  >.  Sterens,  4  Vermont,  88  ;  Allen  d.  Carly,  19  lUd.  65.  TIm  Sapreme  Conrt 
of  this  State  once  hold  tbut  the  demand  must  be  made  within  thirQ'  days  aAer  jndg> 
nust    Strong  d.  Hoyt,  3  Tyler,  308. 
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satisfj  an  irregular  execution,  he  may  take  advantage  of  the 
irregularity  to  defeat  the  action.  Thus,  where  an  execution  was 
placed  in  an  officer's  hands,  returnable  within  sixt;  days,  when 
by  law  it  should  have  been  returnable  within  one  hundred  and 
tweoij  days,  and  the  officer,  having  demanded  the  goods  of  the 
bailee,  brought  suit  on  the  receipt,  alleging  a  demand  that  the  aie' 
eutiaa  might  he  levied  on  iJte  goods,  the  declaration  was,  on  de- 
murrer, adjudged  insufficient,  because  tlie  execution  was  irregular, 
and  the  plaintiff  had  lost  his  claim  on  the  goods  by  failing  to  take 
out  a  regular  executiou.^ 

§  376.  It  does  not  appear  that  a  personal  demand  upon  the 
receiptor  is  necessary.  If  it  were,  it  would  be  in  his  power  to 
elude  it,  and  thus  avoid  his  responsibility.  It  is  held,  that  one 
who  makes  a  contract  to  deliver  specific  articles  on  demand,  should 
be  always  ready  at  hie  dwelling-house  or  place  of  business.  A 
demand  upon  him  persoually,  for  goods  which  he  could  not  carry 
about  him,  it  is  considered  would  be  liable  to  more  reasonable 
objection  than  a  demand  at  his  abode,  during  his  absence ;  and, 
therefore,  where  a  receiptor  was  absent  f^m  the  State,  it  was  de- 
termined that  a  demand  made  at  his  dwelling-house,  of  his  wife, 
was  sufficient.^ 

•  Juneson  d.  FtMack,  U  Vennont,  491, 

*  Mason  v.'  Brig^,  16  Moss.  153.  Std  oantra,  Phelps  v.  CKIchriiC,  8  Foater,  266; 
vbem  the  Superior  Court  at  New  Hampshire  take  the  opposite  gronnd,  and  ta,j  •  "  A 
deuund  (br  these  pnrpocea  li  in  its  aatiu«  penonal.  It  ib  a  call  b^  b  person  authoriicd 
to  recdre  property,  for  its  delivery,  made  npon  the  person  who'  is  lionnd  to  make  such 
delivery.  It  must  be  snch  that  the  person  require  to  deliver  the  pnipinty  may  &t  once 
ducharge  hlmulf  by  yielding  lo  the  clBim  and  giving  op  the  proper^.  Leaving  a  no- 
lice  aC  a  party's  honae  is  not  of  such  a  character.  It  gives  no  opportnnity  tor  the  pnrQr 
lo  do  what  is  demanded,  and  it  would  be  a  sufficient  answer  ibr  the  defendant  to  make 
in  anch  •  cue,  that  though  he  was  notified  to  give  Dp  the  proper^,  no  opportunity  wu 
afibrded  hiin  to  comply  with  the  notice.  No  reasonable  construction  can  bold  a  re- 
ceiptor bound  to  deliver  the  property  at  any  time  and  at  any  place  where  he  may  hap- 
pen Vt  be,  and  still  less  at  any  place  where,  after  a  demand  left  at  his  housei  he  nay 
happen  to  be  able  to  Snd  the  attaching  officer,  or  his  agent.  It  forms  no  part  of  the 
contract  of  a  deposilaij,  a  bulee  to  keep  property  without  compensadon,  to  r»lTj  the 
property  to  the  depoaitor,  in  order  to  return  it.  It  is  entirely  sufficient,  that,  having 
kept  the  property  according  to  his  contract  in  some  tcasonable  and  suitable  place,  he  !s 
there  ready  to  deliver  it.  If  a  demand  is  made  at  any  other  place,  the  bailee  is  entitled 
to  have  reasonable  time  and  opportuni^  to  make  tlie  delivery  at  that  place,  and  to  re- 
quire the  party  who  calls  fbr  the  property  to  be  there  to  receive  it.  Any  mode  of  mak- 
ing the  demand  which  preclndes  tlie  party  fhim  availing  himself  of  these  rights,  is 
deariy  tosofflcient,  and  therefore  the  leaving  a  written  demand  at «  receipter's  honte, 
is  not  evidence  eidier  of  a  breach  of  the  receipter's  ooninct,  or  of  a  conversion  of  ths 
proper^."    See  Gilmore  c.  McNeil,  4fl  Maine,  MS. 
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§  377.  It  has  been  held  In  New  Hampehire,  that  merely  proriBg 
a  demand  upon  the  bailee  for  the  goods,  without  bringing  to  hia 
knowledge  that  thej  are  demanded  for  the  purpose  of  being  sub- 
jected to  execution  in  the  case  in  which  they  it'era  attached,  does 
not  estabhsb  a  conrersiou  by  the  bailee.  The  court  say :  "  The 
receipter  is  in  no  default,  unless  it  appears  that  the  object  of  the 
demand  is  brought  at  the  time  to  his  notice ;  which  by  no  means 
necessarily  results  &om  the  deUvery  of  a  written  notice.  A  great 
variety  of  circumstances  may  exist,  which  would  preTeut  such  a 
communication  from  being  at  once  attended  to.  No  inference  is 
to  be  drawn  against  a  man  from  his  silence  or  inaction,  unless  it 
appears  that  he  was  aware  of  what  was  said  or  done,  to  affect  his 
interest.  The  burden  is  upon  the  party  who  relies  upon  such 
evidence,  to  establish  the  fact  that  the  party  against  whom  he 
desires  an  inference  to  be  drawn,  knew  and  understood  at  tho 
time  the  facts  necessary  te  justify  such  inference."^ 

§  377  a.  Where  one  becomes  a  receipter  for  property  attached 
in  several  cases,  a  demand  upon  him  for  the  property  in  one  of 
those  oases  is  sufficient  to  fix  his  liability  in  all  of  them,  if  judg- 
ment and  execution  shall  have  been  obtained  in  them,  so  as  to 
make  the  officer  liable  for  the  forthcoming  of  the  property  on 
execution.^ 

§  378.  Where  several  persons  jointly  become  receiptors,  a  de- 
mand of  the  goods  from  any  one  of  tliem  is  sufficient.'  In  such 
a  case,  where  it  was  ^reed  "  that  a  demand  on  any  one  of  them 
should  be  binding  on  the  whole,"  and  one  of  them  indorsed  on 
the  receipt  an  acknowledgment  that "  a  due  and  legal  demand  " 
had  been  made  on  him  by  the  officer,  it  was  considered  doubtful 
whether  such  an  admission  was  conclusive  upon  the  other  re- 
ceiptera,* 

§  379.  Trover  or  replevin  will  lie  against  a  receiptor,  upon  his 
refusal  or  neglect  to  comply  with  a  demand  for  the  delivery  of  the 
property ; '  but  assumpsit  seems  to  be  quite  as  much  resorted  to  in 

^  Fhdp*  B.  Gilchrist,  8  Foster,  S66.  ■  HincUef  v.  Biidgham,  46  Maine,  490. 

■  Griawold  u.  Piumb,  13  Mus.  39B. 

•  Fowlcs  B.  Pindar,  IS  Maine,  4!0. 

*  Bisseli  V.  HoDiiagioTi,  2  Hew  Hamp.  143;  Corgill  v.  Webb,  10  Ibid.  199;  Webb 
11.  Steele,  13  Ibid.  330]  Sibley  p.  Story,  8  Vermont,  iS  ;  Petles  u.  Mareh,  15  Ibid.  454; 
DezeU  r.  Odell,  5  HUl  [N.  Y.],  31S ;  Stereni  v.  Eunei,  3  Foit«r,  S68. 
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CHAP.  XIV.]  BAILMENT   07  ATTACHED  PBOPFBTT.  §  881 

such  cases.  Treepass  will  not  lie.'  Where  the  offioer  who  created 
the  bailment  lays  a  second  attachment  on  the  property,  while  in 
tiie  bailee^B  hands,  as  we  have  seen  he  may  do,  he  may  sustain 
the  action,  in  virtue  of  such  second  attachment,  though  that  undw 
which  the  property  was  bailed  may  hare  been  dissolTed.' 

§  880.  An  acknowledgment  by  the  bulee  of  a  demand  upon 
him  by  the  offioer,  is  BufBciont  evidence  of  a  refusal  to  deliver  the 
goods,  without  an  accompanying  admission  of  such  refusal."  The 
delivery  of  goods  by  the  bailee  to  another  person  under  an  adverse 
clium  of  title,  or  a  conveyance  thereof  by  morff;a^  to  pay  bis  own 
debts,  is  equivalent  to  a  conversion.*  But  if  the  conversion  be 
with  the  knowledge  and  assent  of  the  officer,  be  cannot  afterwards 
hold  the  receipter  liable  on  his  contraot.' 

§  381.  The  defences  of  which  the  bailee  may  or  may  not  avaU 
himself,  in  an  action  on  hie  receipt,  next  claim  attention.  It  is 
not  competent  for  him  to  show  that  the  officer  who  levied  the 
attachment  was  not  legally  qualified  to  act  as  such,  if  he  was  Ailly 
in  the  exercise  of  the  office  de  facto ; '  nor  can  he  set  up  that  the 
goods  were  not  attached,  as  stated  in  the  receipt,  though  the  &ct 
be  that  the  attachment  was  a  nominal  one,  and  that  the  officer 
never  did  actually  seize  them ;  ^  nor  can  he  deny  that  the  goods 
were  delivered  to  him  by  the  officer;*  nor  can  he  impeach  the 
judgment  in  the  attachment  suit,*  or  show  informality  or  irregu- 
larity in  the  attachment.'"  An  amendment  made  by  the  plaintiff 
in  the  action  in  which  the  property  was  attached,  but  which  did 
not  tend  to  increase  the  liability  of  the  defendant,  will  not  dis- 
charge the  receipter  from  his  accountability ; ''  but  where,  after  an 

1  VooAhuTj,  J.,  ia  SincUir  n.  Tarbox,  3  New  Hamp.  139. 

*  Whitcieri'.  Smith,  II  Mass.  all  j  WhJioef  u.  Farwell,  lONewHamp.  9. 

*  Cargill  V.  Webb,  10  Sew  Hamp.  I». 

*  Baker  v.  Fuller,  !1  FiA.  SIS ;  Steven*  v.  Ewqm,  S  Foiter,  568. 

*  SteVBTu  H.  EaiDC«,  S  Fuler,  968. 

■  Tajlor  u.  Nicholi,  19  TcrmoDt,  104. 

'  JevettB.  Torroj,  11  Mnsa.  219 ;  Lynuut  >.  Lrman,  Ibid.  917 ;  HoiriKm  v.  Blodget^ 
S  New  Hsmp.  Z3S ;  8penc«r  n.  Willianu,  a  Vermont,  909 ;  Lowry  tr.  Cadj,  4  Ibid.  BOt ; 
Allen  V.  Batler,  9  Ibkl.  123 ;  Fhillipi  v.  HaD,  S  Wendell,  610;  Webb  «.  Steele,  IS  Mew 
Bamp.  230 ;  Howea  v.  Spicer,  33  VennonC,  608. 

'  Spencer  e.  Wiltiame,  3  Tetmont,  a09 ;  Allen  v.  Bntler,  9  Ibid.  191. 

*  Brown  v.  Atwell,  91  Maine,  SSI. 
v  Drew  V.  Urermore,  40  Maine,  966. 

11  Smith  n  Brown,  14  New  Hamp.  67 ;  Hilkr  v.  Clark,  S  Pick.  41! ;  Lt^MB  v 
Loid,  9  Foster,  237 
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attachmeut,  an  additional  plaintiff  was  introduced  lato  the  suit,  it 
was  held  that,  as  the  ofiScer  could  not  be  made  liable  for  the  prop- 
erty to  the  plaintiff  so  brought  in,  he  could  not  maintain  an  action 
on  the  receipt.'  A  discharge  of  the  defendant  in  bankruptcy, 
after  judgment  against  liim  in  the  attachment  suit,  will  not  dis- 
charge the  bailee;^  even  if  the  petition  in  bankruptcy  was  filed 
before  Judgment  was  rendered  ; '  nor  the  commitment  of  the 
debtor  on  execution,  after  demand  made  on  the  receipter  for  the 
goods,  and  his  failure  to  deliver  them,  tliough  the  plaintiff  bring 
suit  and  recover  judgment  against  the  debtor  and  bis  surety,  for 
an  escape,  on  a  bond  given  by  them  for  the  prison  limits ;  *  nor 
will  the  fact  that  the  defendant  has  an  execution  against  the 
plaintiff  for  a  larger  amount  than  that  under  which  the  goods 
are  demanded  ; '  nor  will  an  agreement  between  the  plaintiff  and 
the  defendant  in  the  attachment  suit,  that  the  former  shall  not 
enforce  the  receipt,  and  a  forbearance  accordingly  to  enforce  it ;  * 
nor  will  the  fact  that  after  failing  to  comply  witli  the  demand  of 
the  officer  within  a  proper  time,  the  bailee  at  a  subsequent  time 
showed  the  officer  the  property,  and  told  him  to  take  it.^ 

The  question  has  arisen,  whether  a  bailee  can  set  up  as  a  de- 
fence to  an  action  on  his  receipt,  that  the  property  was  not  by  law 
subject  to  attachment ;  and  it  has  been  held  to  depend  upon  tlie 
officer's  liability  to  the  defendant  for  a  return  of  the  property  to 
him.  If  he  is  so  liable,  the  bailee  cannot  make  such  a  defence ; '' 
but  if  the  bailee  gave  the  property  back  into  the  possession  of  the 
defendant,  the  officer  is  no  longer  liable  to  the  latter  for  it,  and 
the  bailee  may  discharge  his  liability  to  him  by  sliowing  that  the 
property  was  exempt  by  law  from  attachment.' 

§  882.  If  an  officer,  after  having-  delivered  property  to  a  re- 
ceipter, seize  it  under  another  attachment,  and  take  it  out  of  the 
custody  of  the  receipter,  this  puts  an  end  to  the  contract  of  bail- 
ment, and  the  officer  cannot  recover  on  the  receipt,^    But  if  the 

*  HonlKm  r.  Chapin,  2B  Mftlne,  606.         ■  Smith  v.  Broim,  14  New  Hamp.  67, 

*  Towleti.Robinson.'iaNeir  Hamp.  408;  Lampis;  r.  Leavitt,  80  Ibid.  644. 

*  Twiniog  D.  Fool,  5  Gushing,  GI3. 
'  Jenne;  u.  Redman,  16  Maw.  464. 

■  Ivea  V.  Hunlln,  6  Cuihing,  534. 

1  Scoit  V.  Whittemore,  7  foster,  300 ;  Hillo.  Wi^a,  II  Ibid.  S9H. 

■  Smith  V.  CndwDith,  a*  Pick.  196. 

*  Thayer  v.  Hunt,  3  Allen,  449. 

u  Beach  d.  Abboti,  4  Termont,  609 ;  Bood  v.  Scott,  B  Had.  163. 
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bailee  himself,  after  the  bailtnent,  levy  aa  attachment  on  the  goods 
and  sell  them,  tliis  is  no  defence  to  the  action  on  his  receipt,  nor 
can  it  be  eet  up  in  mitigation  of  damages.'  Where,  howerer, 
before  the  bailment,  the  property  had  been  attached  in  another 
suit  ^^inst  the  same  defendant,  and  upon  the  execution  in  that 
case  had  been  seized  and  sold,  the  bailee  delivering  it  to  the 
officer  for  that  purpose,  it  was  held,  that  as  the  first  attaching 
officer  had  a  better  title  to  it  than  the  second,  the  latt«r  could  not 
maintain  an  action  on  the  receipt  taken  by  him.  And  it  was  con- 
sidered to  he  immaterial  whether  the  first  attachment  was  fraudu- 
lent or  not,  if  the  bailee  was  not  a  party  to  the  fraud ;  or  whether 
the  bailee  had  notice  or  not  that  the  plaintiff  in  the  suit  in  which 
he  became  bailee,  intended  to  contest  the  first  attachment  on  the 
ground  of  fraud.* 

§  S8S.  Where  a  receipt  for  attached  property  bound  the  makeiB 
to  return  the  property,  or,  at  their  choice,  to  pay  the  officer  certtua 
sums,  when  called  for,,  after  judgment  should  be  recorered  on  the 
demands  on  which  the  property  was  attached,  and  it  was  shown 
that  soon  after  the  execution  of  the  receipt  the  property  was 
sold  by  the  officer,  with  the  consent  of  the  plaintiff,  defendant, 
and  receipter,  and  the  money  paid  into  the  bands  of  the  re- 
ceipter ;  it  was  held,  that  the  sale  was  an  implied  rescinding 
of  the  contract,  and  that  the  officer  could  neither  maintwi  trover 
for  the  property,  nor  assumpsit  upon  the  receipt  for  the  money .^ 

§  384.  A  dissolution  of  the  attachment,  and  a  subsequent  de- 
livery of  bailed  property  by  the  bailee  to  tlie  person  entitled  to  It, 
discharge  the  bailee  from  liability  to  the  officer.  Therefore,  where, 
'  under  the  insolvent  law  of  Massachusetts,  an  assignment  by  an 
insolvent  is  declared  to  re^t  all  his  property  in  the  assignees, 
*'  although  the  same  may  be  attached  on  mane  process  as  the 
property  of  said  debtor ;  and  such  assignment  sheJl  be  effectual 
to  pass  all  the  said  estate,  and  dissolve  any  such  attachment " ; 
and  a  defendant,  after  an  attachment  and  bailment  of  his  property, 
made  an  assignment  in  insolvency,  and  after  the  assignment  the 
bailee  delivered  the  property  over  to  the  assignees ;  it  was  held, 
that  he  was  not  liable  on  his  receipt.* 

^  WLittiM  v.  Smith,  II  Mfts*.  311.  *  Websur  c.  Harper,  7  New  Hamp.  694. 

■  Kdlj  i>.  Daxter,  19  Vermonl,  310. 

*  Spngne  v.  WbmiUad,  9  UetcalT,  416;  Battarfleld  *.  CkxiTcne,  10  Cnshing,  317. 
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§  S85.  Where  a  horse  was  attached  and  deliTered  to  a  bailee, 
and  before  the  expiration  of  the  time  limited  for  its  delivery  it 
died,  without  any  fault  of  the  bailee,  he  was  held  not  to  be  an- 
swerable for  its  Talue.'  Iii  such  caee  no  fault  on  his  part  is  to  be 
presumed.  The  presumption  is  the  other  way  ;  and  if  it  is  sought 
to  charge  him  for  fault,  such  fault  must  be  proved.'  But  where 
the  bailee  permitted  the  horse  to  be  sold  bj  the  defendant  to  a 
third  person,  who  took  the  same  into  his  possession,  and  the  horse 
tiien  died,  its  death  was  held  to  be  no  defence  to  an  action  on 
the  bailee's  receipt.' 

§  S86.  An  officer  is  not  bound  to  accept  from  a  receipter  a 
different  article  from  that  attached,  though  it  be  of  the  same 
description,  quality,  and  quantity.*  And  if  a  receipter,  when 
the  attached  property  is  demanded  of  him  by  the  officer,  deliver 
to  him  other  like  property,  which  is  sold  by  the  officer,  and  being 
insufficient,  the  officer  sue  him  on  the  receipt,  it  is  ao  defence 
for  the  receipter  to  say  that  the  property  delivered  was  in  lieu  of 
that  attached,  unless  the  officer  expressly  agreed  it  should  be  so 
received.  In  such  case  it  is  the  duty  of  the  bailee  to  redeliver  the 
same  property  he  had  received,  or  pay  the  value  of  it.  If  he 
substituted  other  property,  which  was  sold  on  the  execution,  he 
would  be  liable  stjll  for  the  property  attached ;  but  the  proceeds 
of  that  sold  would  extinguish  that  liability  j>ro  tanto} 

§  387.  Where  a  partnership  gave  a  receipt  for  property  which 
had  been  attached  on  a  writ  against  a  former  partnership,  com- 
posed in  part  of  the  same  persons,  tlie  debts  of  which  the  re- 
ceiptors, as  successors  of  the  former  firm  had  agreed  to  pay,  the 
receipters,  when  sued  on  the  receipt,  were  not  allowed  to  contest 
its  validity  on  the  ground  that  the  property  of  the  new  partner^ 
ship  was  not  liable  to  attachment  upon  a  demand  against  the 
<dd  firm.' 

§  388.  We  hare  seon  that  the  right  of  the  officer  to  retake 

>  Shaw  ti.  Langhton,  SO  Maine,  SM. 

■  Crow  o.  Brown,  41  Neir  H>mp.  883. 

*  Thsjer  D.  Ham,  a  Allen,  449. 

<  Scolt  E.  Whittemora,  T  Foster,  309 ;  Anthonj  v.  Comstock,  1  Bhod*  Uand,  4M  j 
Gilnure  i>.  McNeil,  16  Maine,  SSS. 

*  Sewell  e.  Sowlei,  IS  VermonC,  171  i  Smith  v.  Hitchdl,  91  Uidnfl,  187. 

■  Moiriaon  *.  Blodgett,  8  N«w  Uarap.  S3B. 
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bailed  property  from  the  poBseBsiou  of  the  bailee  depends  on  his 
lialnlitj  therefor,  either  to  the  plaintiff,  the  defendant,  or  another 
ereditor  of  the  defendant,  1^0  has,  through  the  same  officer, 
laid  a  second  attachment  on  the  property,  irhilfl  it  vae  Btill  in 
the  bailee's  possession.  The  same  rule  applies  where  the  officer 
saes  on  the  receipt.  The  law  recognizes  the  bailee's  right  to 
permit  the  property  to  go  back  into  the  defendtuit's  possession ; 
and  where  he  does  so,  considers  his  receipt,  in  effect,  as  a  contract 
to  pay  the  demand  upon  which  the  property  was  attached ;  ^  and 
it  is,  therefore,  well  settled  tliat,  in  such  case,  the  bailee's  liability 
to  the  officer,  where  there  is  only  one  attachment,  depends  alto- 
getjier  upon  tiie  officer's  liability  to  the  pluutiff;  and  that,  if 
the  officer  be  no  longer  liable  to  the  plaintiff,  he  cannot  maintain 
an  action  on  the  receipt.'  And  where  the  officer,  no  longer  liable 
to  either  plaintiff  or  defendant  in  the  action  in  which  the  bulmeut 
was  created,  seeks  to  enforce  the  receipt  for  the  benefit  of  a 
second  attaching  creditor,  it  is  a  sufficient  defeuce,  that,  before 
tiie  second  attachment  was  'made,  the  property  had  gone  into 
the  defendant's  possession,  and  that  the  first  attachment  was 
satisfied  before  the  officer  demanded  the  property  of  the  bailee.' 

§  889.  If  an  officer  attach  property  as  being  the  defendant's,  he 
may  notwithstanding  show,  in  an  action  by  the  plaintiff  against 
him  for  not  having  it  in  hand  to  satisfy  the  execution  in  the  case, 
that  it  did  not  in  fact  belong  to  the  defendant.*  This  proceeds 
from  Uie  olmous  principle,  that  the  officer  shall  not  be  responsible 
to  the  plaintiff  for  not  doing  that  which  he  was  under  no  legal 
obligation  to  do ;  and  as  he  is  under  no  obligation  to  keep  the 
property  of  one  man  to  answer  the  debt  of  another,  he  cannot  be 
made  liable  for  not  doing  so.  If,- then,  in  such  a  case  the  property 
has  been  bailed,  it  being,  as  we  have  seen,  a  well-settled  principle 
that  the  bailee's  liability  to  the  officer  depends  upon  the  officer's 
accountability  for  the  property  to  some  one  else,  it  follows,  that, 
where  the  property  is  not  the  defendant's,  the  officer  should  not 

1  Whitna/  v.  Fanrell,  10  Sew  Bunp.  9. 

*  Fiaher  r.  Butlett,  8  Maine,  laa  ;  Cair  e.  Fulaj,  IS  Ibid.  SIB ;  Bvwjvr  v.  Uuon, 
19  Ibid.  49;  Honlton  v.  Clupin,  98  lUd.  HB;  Loin?  t>.  Stennt,  S  VRrmont,  113; 
JuneMD  D.  Fftddock,  14  Ibid.  491  ;  FrMt  v.  Kellogg,  93  Ibid.  308. 

■  WUtnej  H.  Fanren,  10  Naw  HMDp.  9 ;  HiQ  v.  Wiggto,  11  Fotter,  393. 

*  Fallerv.  Holden,  4Hua.  49S,'  Dennjn.  Willard,  11  Pick.  519;  Cuudav.  Sontk 
wick,  le  Ibid.  S58 ;  Dewey  d.  Field,  4  Hetealf,  881  i  Sftwjrer  *.  MsHni,  19  Haiiu,  49 ; 
Bnrt  n.  PerUnj,  9  Onqr,  317. 
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be  alloved  to  hold  the  reoeipter  aoBwerftble  for  it,  ii  it  has  gone 
into  the  posseeBion  of  the  rightful  owner.  The  mere  &ot  that,  at 
the  time  of  the  attachment,  the  property  did  not  helong  to  &o 
defendant,  will  not,  of  itself,  be  a.  Eufficient  defence  against  the 
bailee's  liability  on  his  receipt;  for  the  ofGcer,  being  liable  to  tfaa 
true  owner,  mast  obtun  possession  of  the  proper^  in  order  to 
restore  it.*  But  where  it  appears  not  only  tiiat  the  property  bo- 
longed,  but  has  been  delirered,  to  a  third  person,  it  is  unquestion- 
able that  the  officer  cannot  maintain  an  action  against  the  bailee 
for  it.'  In  Louisiana,  it  would  seem  not  to  be  necessaiy  to  show 
that  the  property  had  gone  back  into  the  hands  of  the  actual 
owner,  If  it  was  in  the  hands  of  those  who  were  entitled  to  the 
possession  of  it ;  as  where  it  was  consigned  by  the  owner  to  com- 
mission merchants,  and  the  latter  took  it  from  tne  possession  of 
the  officer,  upon  executing  a  bond  to  return  it ;  there,  the  com- 
mission merchants  being  entitled  to  retain  tneir  possession,  which 
was  in  l^;al  contemplation  the  possession  of  the  owner,  would  not 
pe  reqiiircd  to  show  that  the  owner  had  the  actual  custody  of  the 
property.' 

§  390.  Where,  however,  in  a  receipt  which  admitted  the  prop 
erty  to  have  been  attached  as  the  defendant's,  the  following  clause 
was  embodied  —  "and  we  further  agree  that  this  receipt  shall  be 
concludve  evidence  against  us  as  to  our  receipt  of  said  property, 
its  value  before  mentioned,  and  our  liability  under  all  circum- 
stances to  said  officer  for  the  full  sum  above  mentioned" — it  was 
held,  tliat  the  receiptors  would  not  be  allowed  to  avoid  their  lift* 
bility,  by  proving  that  the  property  was  not  the  defendant's.* 

§  S91.  Another  important  question  here  arises,  —  how  fiu*  is 
the  receiptor  estopped  by  his  receipt  from  asserting  property  in 
himself  in  the  goods  attached,  when  they  belong  to  him  ?  This 
depends  upon  the  circumstances  under  which  he  undertakes  to 
assert  it.    If  sued  by  the  defendant  for  a  return  of  the  goods, 

^  riiher  V.  Bartlett,  8  Maine,  133 ;  Scott  s.  Whittcmora,  7  Poller,  SOS  ;  Ciaik  v.  Oftj 
lord,  Si  Conn.  4B4. 

■  LcoTDed  n.  Bryant,  13  Mbm.  334 ;  Fisher  d.  Bartlett,  8  Ukine,  193 ;  S&w^bt  r.  Mk- 
SOD,  19  Ibid.  «9;  Staale;  r.  DrinkwBter,  43  Ibid.  46Sj  Quine  v.  Hnyta,  3  Hobiiuon 
(La.),  SIO;  Lathnip  n.  Cook,  14  Uune,  414;  Scott  i>.  Whittemore,  7  Foster,  309; 
Clark  V.  Oaylord,  34  Conn.  434 ;  Bnrt  e.  Perkina,  9  Qnij,  ai7. 

•  Quine  o.  Mayea,  3  RobinKin  (La.),  510. 

*  PenoLscoi  Boom  Corporation  ».  Wilkin*,  37  M^ue,  84S. 
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after  dissolution  of  the  attachmeDt,  his  receipt  does  not  conclude 
him  £rom  showing  that  thej  belonged  to  himself,  and  not  to  the 
defendant.^  If  the  receipter,  after  having  delivered  up  the  prop- 
ertj  according  to  his  contract,  bring  replevin  against  the  officer 
for  it,  he  is  not  estopped  from  m^ntaining  the  action,  by  reason 
of  having  given  the  receipt,  and  herein  having  acknowledged  that 
the  articles  attached  were  the  property  of  the  defendant ;  for  the 
engagement  was  performed,  and  the  estoppel  could  not  be  per- 
mitted to  extend  beyond  the  terms  and  duration  of  the  con 
tract.' 

§  892.  But  as  between  him  and  the  officer,  in  an  action  by  the 
latter  on  the  receipt,  where  the  receipt  admits  the  goods  to  be  the 
defendant's,  or  to  have  been  attached  as  his,  it  has  been  repeatedly 
held,  that  the  bailee  is  estopped  by  the  receipt  from  setting  up 
property  in  himself.'  And  in  New  York,  it  was  so  ruled  in  a  case 
where  tlie  receipt  contained  no  such  admission,  but  simply  an  ac- 
knowledgment of  having  received  the  property,  and  a  promise  to 
redeliver  it  at  a  certain  time  and  place.*  Later  cases,  however, 
qualify  tiiis  general  role.  While  it  is  conceded  on  all  hands  that 
a  receipter  who  conceals  from  the  officer  his  ownersttip  of  the 
property,  and  sufiers  it  to  be  attached  as  the  defendant's,  thereby 
preventing  the  officer,  perhaps,  from  attaching  other  property,  is 
precluded,  when  sued  on  the  receipt,  from  setting  up  property  in 
himself;  yet  it  is  considered  to  be  materially  different  where  he 
makes  known  to  tiie  officer,  at  the  time  of  the  attachment,  that  the 
property  is  his,  and  not  the  defendant's.  In  such  case  it  is  held 
in  Massachusetts,  that  the  t)Mlee  may  set  up  property  in  himself, 
not  aa  a  bar  to  the  action,  but  as  showing  the  officer  entitled  only 
to  nominal  damt^es  ;*  while  in  Vermont  and  in  California  it  Is 
eonsidored  to  constitute  a  full  defence."  And  in  New  Hampshire 
it  was  held,  that  the  giving  of  a  receipt  for  the  property  by  the 

>  Bbttod  v.  Cobleigh,  II  Kew  Hamp.  597. 

'  Johna  D.  Cborch,!  13  Pick.  5ST ;  Lathrop  v.  Cook,  14  Maine,  414. 

■  John!  t.  Chnrch,  13  Pick.  SST ;  RotnnMn  v.  Uansfleld,  13  Ibid.  139 ;  Bonl^  n. 
Haimltan,  is  Ibid.  40 ;  Dewe;  v.  Field,  4  Hetcalf,  381 ;  Sawyer  o.  Muon,  19  Ualne, 
49  i  PMiobacot  Boom  Corpora^on  v.  Wilkini,  37  Ibid,  345 ;  Bamn)  v.  Cobleigh,  1 1  Nen 
Hamp.  567 ;  Draw  v.  Livennore,  40  Maine,  366. 
.      «  DeuUn.  OdoU,  sHillfN.  Y.),  315, 

*  Bnnler  v.  Harailion,  15  Pick.  40. 

*  Adami  v.  Fox,  17  Vermont,  3S1 ;  Bleven  v.  Freer,  10  Califonila,  173.  See  Joim 
B-  Qilbert.  IS  Conn.  907. 
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ownei  of  it,  is  no  bu  to  an  action  of  tre^Mss  by  liim  against  the 
attaching  officer.^ 

§  893.  The  only  remaining  topic  t^  ooneideration,  in  this  eon* 
nection,  is  the  measure  of  the  officer's  recovwy  in  the  acticm 
a^nst  the  bailee.  Whether  he  shall  r«coTer  onl;  nominal  dam- 
^es,  or  the  full  valae  of  the  property,  or  the  amount  of  Uie 
plaintiff's  demand,  not  exceeding  the  value  of  the  property,  is  to 
be  determined  by  the  &ct8  of  each  case.  Where,  at  the  instito^ 
tion  of  his  suit,  he  has  a  ^11  right  of  action  against  the  receiptor, 
but  afterward,  and  before  obtaining  judgment,  he  is,  by  the  plain- 
tiff's fulure  to  take  the  needful  steps,  released  from  responsibility 
to  him,  and  at  the  same  time  the  property  has  gone  back  into  the 
defendant's  posseeraon ;  ae  he  is  no  longer  liable  to  either  plaintiff 
or  defendant,  he  can  recorer  only  nominal  danu^s  against  the 
reoeipter.* 

§  894.  Where  the  value  of  the  property  is  stated  in  the  receipt, 
it  is  not  to  be  considered  as  descriptiye  of  the  property,  but  as  a 
port  of  the  contract,  and  as  constituting  a  stipulation  for  a  rule 
of  damages  against  the  receiptor  in  case  of  a  non-delivery  of  the 
property ;  and  hence  an  officer  will  not  be  allowed  in  an  action  on 
the  receipt,  whether  in  form  ex  eontractu  or  ex  delicto,  to  give  evi- 
dence that  the  property  was  of  greater  value  than  that  stated  in 
the  receipt;^  and  of  course  the  receipter  cannot  give  evidwice 
that  it  was  of  less  value.*  In  such  case,  where  all  the  articles  are 
valued  at  a  gross  sum,  the  receipter  cannot  avoid  his  liability,  pro 
tanto,  by  tendering  to  the  officer  part  of  the  goods,  unless  he  has 
a  reasonable  excuse  for  not  delivering  the  residue."  But  if  the 
value  of  each  article  is  separately  stated  in  the  receipt,  and  the 
bwlee  tenders  part  of  them  to  the  officer,  the  latter  oan  recover 
only  for  the  articles  not  tendered,  according  to  their  admitted 
value.* 

I  Mom  V.  Hurd,  IT  ITsw  Hsmp.  34S. 

*  Norrii  D.  Bridgtuun,  14  Mdne,  439 ;  MaoltaD  r.  Ctu^b,  38  Itnd.  SOS ;  Famluun  v. 
Cram,  19  Ibid.  79. 

■  Panoiu  i*.  Strong,  laVennoat,  339  ;  Drown  n.  Smith,  3  ISew  Hsmp.  299 ;  Bemick 
V.  AtkioBOQ,  11  Ibid.  SSG ;  Jones  v.  Gilbert,  IS  Conn.  S07. 

*  Smith  V.  Mitchell,  31  Maine,  387. 

*  Drown  o.  Smith,  3  New  Hamp.  399 ;  Remick  e.  Atldiuon,  II  Ibid.  IM. 

■  Bemick  ».  Atkinaoo,  II  New  Hamp.  2S6. 
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§  395.  Whether  the  officer  can  recover  the  full  value  of  tiie 
property,  depends  upon  bis  being  liable  to  that  extent  for  it  to 
some  one  else.  If  the  amount  of  the  judgment  in  the  attachment 
suit  he  greater  than  the  ntlue  of  the  property,  then  the  measure 
of  the  recover;  is  the  value  of  the  property.'  If  it  has  gone  back 
to  the  defendant's  possession,  and  its  value  exceeded  the  amount 
of  tiie  judgment  in  the  attachment  suit,  the  rule  of  damages  is  the 
amount  of  the  judgment  and  costs  ;^  but  if  the  amount  of  the  a.t- 
tachmente  upon  it  is  less  than  the  value  stipulated,  the  recovery 
cannot  be  for  a  greater  amount  than  that  necessary  to  satisfy  the 
attachments.^  But  where  the  bailee  ha«  converted  the  property  to 
his  own  use,  or  still  holds  it,  the  officer  is  not  only  authorized,  but 
obliged,  to  take  judgment  for  the  full  value ;  and  if  be  take  it  for 
less,  he  will  be  liable  to  the  defendant  for  the  deficiency.* 

§  Sd6.  The  judgment  which  an  officer  may  recover  against  a 
receiptor  is  merely  collateral  to  the  debt  due  from  the  defendant 
to  the  plaintiff  in  the  attachment,  and  for  the  benefit  and  security 
of  tiie  officer ;  and.  when  the  defendant  has  no  clum  on  him,  and 
bis  obligation  to  the  plaintiff  is  removed,  by  the  payment  of  the 
debt  for  which  the  attachment  issued,  the  judgment  becomes  a 
mere  dead  letter,  and  cannot  be  enforced.'  But  if  the  debt  be 
satisfied  (0a-  tho  officer  has  sued  on  the  receipt,  &at  will  not  bar 
his  action,  but  he  will  still  be  entitled  to  recover  nominal  dam- 


1  CroM  o.  Brown,  41  New  Bunp.  283. 
'  Crou  D.  Brown,  41  New  Hamp.  SS3. 

*  Famham  v.  Crtun,  IB  Muae,  79. 

•  BiueU  p.  Huntington,  S  New  Hamp.  US ;  Whitney  v.  Harwell,  10  Ibid.  9 ;  E 
t.  iStaon,  19  Maine,  49;  Catlln  d.  Lowtb/,  1  D.  Clilpman,  3M. 

•  Puldock  D.  PaJner,  19  Vermont,  SSI ;  Srowu  v.  Crockett,  SS  Maine,  SST. 

*  Stewart  v.  Platta,  SO  New  llamp.  476. 
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CHAPTEE   XT. 

ATTACBHBHTS  IHPBOTTDEHTLT  ISSUED,  AND   THE   ULUIS   OF  VOfBAT- 

ma  THEu. 

§  897.  -  IssDiNa  an  attachment  improvidently,  is  to  be  distin- 
guished  &om  isBuiiig  it  irregularly.  la  the  latter  case,  the  defect 
appears  upon  the  face  of  the  proceedings,  and  may  be  taken  ad- 
vantage of  by  a  motion  to  quash  or  dissolve.  In  the  former,  all 
the  preliminary  Bteps  may  be  regular,  and  yet  the  attachment 
have  been  improTidently  granted,  because  the  allegations  oa 
which  it  issued  vere  untrue.  Such  is  the  difiereuce  between 
these  two  classes  of  cases.' 

§  898.   Where,  as  in  the  Xew  England  States,  under  the  ordl- 

1  LiLorieitr.  Gilpin,  6  Dui^  311,  tke  Coort  of  Appeals  of  Krataekraaetlw  foSmr- 
iag  Unpuge :  "  Upon  the  ftice  of  the  record  of  thii  ■tCachmsnt,  that  it,  upon  the  Oks 
of  the  bond  ttnd  attachment  itielf,  [here  can  be  no  qnsation,  nor  it  anj  made,  ai  to  It* 
haTing  bean  iuned  bj  the  proper  jintlce,  in  the  proper  eoantj,  and  in  a  proper  can,  ao 
hr  aa  the  cnae  b  to  be  made  oat  to  the  jnatice,  in  oTder  to  anthoriie  the  emanatton  of 
the  proceai,  or  bo  far  as  it  is  to  be  stated  in  the  procees  itself,  in  order  to  ahov  it«  v»- 
lldi^.  In  issniog  the  attachment,  therefore,  the  justice  has  oomplied  with  erer^  requi- 
litiMi  of  the  law,  and  npon  the  Csoe  of  the  record  there  ii  no  want  of  jnrisdiction  to 
issne  process  in  the  case;  no  miijndgment  in  deciding  npon  the  facts  necessary  to 
aniborize  'the  process ;  no  exoeas  of  jurisdiclion,  either  m  the  natora  of  the  process 
iHoed,  or  in  iHoing  It  in  a  case  in  which  the  law  does  not  anthorise  such  proeeaa  to  be 
ned  oat.  For  the  Jnatice  is  not  made  the  judge  of  the  &cts,  nor  is  he  to  inqnini  into 
them,  except  as  they  are  presented  in  the  staleineDt  of  the  applicant  fbi  the  writ,  and 
as  thns  presented  they  are  toffideat.  ....  The  antbority  of  the  Justice  does  not  depend 
In  any  degree  npon  the  truth  of  the  statement  made  by  the  applicnnt,  and  on  the  groond 
of  which  the  attachment  issnes,  bnt  npon  the  anffldency  of  the  statement  itself  jrben 
compared  with  the  law.  To  prore  the  fklsit;  of  a  atatement  which  is  snffldent  in  itself 
doe*  not,  tberelbre,  disprove  the  antbority  or  Jnrisdlclion  of  the  justice,  nor  prore  nor 
make  the  process  roid  ibr  want  of  antbority.  Bach  proof  makes  out  a  case  of  process 
Dndnly  or  improperly  issned,  not  on  tbe  ground  of  want  of  authority  in  the  officer  to 
issue  it,  bnt  on  the  groend  that  tbe  statement  which  gare  the  antbority  in  the  particolar 
case  Is  nntroe  as  to  a  fact,  which,  if  tmly  stated,  would  haTs  shown  that  there  was  no 
antbority  in  the  pardcalar  case.  Such  proof  might  perhape  be  aufflcient,  in  a  direct 
proceeding  for  the  pnrpose,  to  authorize  the  annulment  orTacation  of  the  process;  it 
would  certainly  be  snfficient  to  abate  the  allacbment  on  proper  pleading.  But  until  it 
is  set  aside,  or  in  some  manner  annulled,  it  remains  a  part  of  the  record  of  the  proceed- 
ing,— Jimctat  officio,  it  ia  true,  bnt  unaffected  by  the  extraneous  matter,  and  being  per- 
fect and  regular  in  itself,  and  still  ehowing  on  Its  ftce  that  It  was  issned  by  l^al  an- 
tbority, It  ia,  therefore,  still  aufflcient  lo  justify  tbe  imntediaie  act*  which  it  commanded, 
though  not  tending  to  justify  the  illegal  act  of  obtaining  it  npon  a  f  ' 
dw  acttud  l^jniy  consequent  upon  that  act." 
[268] 


D.qit.zeaOvGoOt^lc 


CHAP.  XV.j     AND  THE  UEAHS  OF  DEFEATIHa  THEH.         §  400 

naty  process  of  Bummons  &n  attacbmeDt  may  bo  made,  if  the 
plaintiQ*  so  directs,  it  is  of  no  importanoe  to  the  defendant  to  be 
allowed  to  impeach  the  attachment  for  improyidence ;  but  where, 
as  elsewhere  is  imiTersally  the  case,  en  affidavit  alleging  certain 
facte  is  required,  to  authorize  an  attachment  to  issue,  this  privi- 
lege is  of  great  value  to  defeudante,  vho  might  otherwise  be 
remedilessly  ruined  by  the  recklessness  or  bad  faith  of  creditors ; 
aud  it  is  in  many  States  secured  to  them  hj  statute. 

§  S99.  There  can  hardly  be  room  for  doubt  tiiat,  without  the 
aid  of  express  statutory  provision,  a  defendant  may,  in  one  form 
or  another,  contest  the  truth  of  the  grounds  alleged  by  the  plain- 
tiff for  obtaining  the  attachment.  In  Mississippi,*  Arkansas,*  and 
Texas,"  it  is  not  so ;  but,  as  the  following  review  will  exhibit,  this 
doctrine  is  upheld  in  New  York,  Pennsylvania,  New  Jersey,  Mary- 
land, South  Carolina,  Tennessee,  Kentucky,  Indiana,  and  Illinois. 
The  modes  by  which  the  contest  may  be  instituted  are  different, 
as  will  be  seea  in  the  succeeding  sections,  setting  forth  as  well 
those  used  without,  as  those  used  with,  statutory  authority. 

§  400.  In  New  York,  prior  to  the  adoption  of  the  Oode  of  Pro- 
cedure, the  mode  of  defeating  an  attachment  improvidently  issued, 
was  by  mpersedeaa,  obtained  from  tlie  Supreme  Court,  on  affid^ 
Tits  filed  by  the  defendaiit,  showing  the  falsity  of  that  on  which 
the  writ  was  obtained.  That  court,  at  an  early  day,  asserted  its 
jurisdiction  in  such  cases,*  and  subsequently  constantly  exercised 
it.  Therefore,  where  an  attachment  was  obtained  on  an  allegar 
tion  that  the  defendant  had  departed  the  State,  with  the  intent 
of  avoiding  arrest,  and  of  defratiding  his  creditors,  a  aupertedeaa 
was  awarded,  upon  the  relation  of  Uie  defendant,  showing  that  be 
had  not  departed  the  State,  but  had  openly  made  a  journey  within 
it.'     So  where,  from  the  evidence  given  by  the  defendants,  it  ap- 

>  Hmlth  V.  Herring,  10  Stnedea  ft  Mnrahall,  SIS. 

I  TsjIoT  V.  Ric&rds,  9  Arkanaas  ((  Eii)<;IiBh},  37^ ;  Handel  t.  Feet,  18  Ibid.  £S6. 

•  CloadD.  Smilh,  1  Texas,  611.  In  Alabama  itwaiatone  time  helil,  that  Ibe  alio. 
gations  of  tbe  aMdaTit  were  tTBTCisable,  and  tnigbt  be  JQTestigated  and  decided  bj  k 
JQTj.  Brown  r.  Hassey,  3  Stewart,  338.  Thi«  opinion,  however,  wai  afterwardi  in 
efi'ect  overruled,  in  Middlebrook  v.  Ames,  S  St«wart  &  Porter,  1S8.  SubscqQently,  hj 
statntc,  the  derendant  was  precluded  from  canCeating  tbe  truth  of  the  afSdavit;  and 
thont;h  the  atatnte  referred  only  )o  original  attaehmente,  itwai  held,  in  Jones  d.  CDolt- 
nell,  9  Alabama,  695,  to  sftply  aa  well  to  an  andllaiy  attachment,  taken  out  in,  and  in 
aid  of,  a  suit  alreadj  inatitnted  hj  snmmonj. 

*  Lenox  e.  Howland,  3  Cainia,  333.  '  Etfortt  CUpman,  1  Wendell,  66. 
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peared  that  thej  had  not  absconded,  and  were  not  concealed,  &t 
the  time  tlie  petition  for  an  attachment  iras  presented.^ 

In  thiG  State,  since  the  adoption  of  the  Code  of  Procedure,  the 
courts  have  asserted  their  inherent  right  to  control  their  own 
process,  and  to  inquire  into  the  grounds  upon  which  it  has  issued, 
and  to  receive  proofs  in  relation  thereto,  on  special  motion,  though 
the  Oode.gives  no  authority  for  such  a  proceeding.' 

On  such  a  motion  the  defendant  may  introduce  affidavits  against, 
and  the  plaintiff  supplemental  affidavits  in  support  of,  the  ground 
of  attachment  sworn  to  in  the  first  instance ;  and  if  by  all  the 
affidavits  sufficient  appears  to  warrant  the  issuing  of  the  attach- 
ment,  the  court  will  not  set  it  aside  for  any  insufficiency  in  the 
affidavit  on  which  it  issued.' 

A  motion  to  vacate  an  attachment  because  the  ground  upon 
which  it  was  issued  was  not  true,  must,  in  that  State,  be  made  at 
the  first  opportunity,  or  an  excuse  be  shown  for  not  so  making  it. 
It  comes  too  late  after  judgment.*  But  where  it  was  made  before 
judgment,  and  was  referred  by  the  court  to  a  referee  to  hear  the 
proofs,  and  report  his  opinion  thereon,  and  before  Ms  report 
was  made  judgment  was  entered,  it  was  held,  that  the  motion 
might  be  heard  and  passed  upon  after  the  entry  of  the  judg- 
ment.' 

§  401.  In  Pennsylvania,  it  was  early  held,  that  the  court  would 
make  inquiry  in  attachment  cases  into  the  plaintiff's  cause  of  ac- 
tion, as  in  cases  of  capiai,  and  where  a  sufficient  cause  did  not 
appear,  would  dissolve  the  attachment.'  This  right  of  inquiry  in 
Biich  coses  is  now  firmly  establislied  in  that  State,  and  the  practice 
has  been  regulated  by  several  reported  decisions.^  It  is  the  prac- 
tice there,  too,  to  allow  tiie  defendant  in  a  domestic  attachment, 
to  show  by  affidavits,  that  he  had  not  absconded,  as  alleged,  and 
upon  tlie  same  being  satisfactorily  shown,  to  dissolve  the  attach- 

>  Hatier  <rf  WMner,  3  WenddU,  434. 

*  Morgan  v.  Averj,  7  BKibonr,  6M  ;  Ofmbi  e.  TompUni,  IS  Ibid.  SU. 

*  Cammanii  t>.  Tompkini,  1  Code  Reports,  IS;  St.  Aauit  e.  De  Beixcedoo,  S  Sao- 
ford  Sup.  Ct  703. 

*  Lawrenceii.Joiies,  15 Abbott Pract.R.  110.    SeeFotter v.Di7fai,ieindiaii»,I5B. 
■  TbompBon  r.  Culrer,  16  Abbott  Prut  B.  97;  a.  o.3S  Barbour,  44S;  34  Howud 

FncLR.  3S«. 

*  Vienne  o.  M'CMty,  1  Dallu,  169. 

1  Vienne  v.  M'C«r^,  1  Dallai,  16fi,  note  a,  and  the  eaaef  Hum  dted. 
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ment.  In  a  case  of  this  description,  the  ooort  eaid,  "  The  affi- 
davit on  which  a  domestic  attachment  is  grounded,  has  never 
been  held  to  be  conclusive ;  such  a  doctrine  vould  be  attended 
■with  the  most  pernicious  consequences  " ;  and  intimated  that  the 
plaintiff  might  sustain  his  affidavit  by  contrary  proofs  to  those 
presented  by  the  defendant.^ 

§  402.  In  New  Jersey,  the  power  and  duty  of  the  court  to 
inquire  into  the  misuse  and  abuse  of  this  process,  was  declared 
to  rest  on  tbe  most  ancient  and  established  principles,  and  to 
be  as  applicable  to  writs  of  attachment  aa  ^ny  other  process. 
There  ttie  truth  of  the  allegations  on  which  the  writ  issues  is 
brought  up  on  motion  to  dissolve  the  attachment,  sustained  l^* 
affidavits.' 

a 

§  408.  In  Maryland,  it  was  decided,  that  every  fact  is  cogniza> 
ble  by  the  court,  which  would  show  that  the  attachment  issued 
improvidently ;  and  evidence  dehora  the  proceedings  might  be  re- 
sorted to;  and  proof  made  to  the  court  ;^  either  under  a  motion  to 
quash  or  under  a  plea.* 

§  404.  In  South  Carolina,  the  defendant  may  contest  the  alle- 
gations in  the  affidavit,  and  if  successful  in  disproving  them,  the 
attachment  will  be  dissolyed.  As  to  the  mode  of  accomplishing 
Has,  tlie  decisions  appear  not  to  be  quite  consistent.  In  a  case 
of  domestic  attachment,  it  was  held,  that  "  a  shorthand  method 
of  quashing  by  ipotion  "  was  inadmissible : "  afterwards,  in  a  case 
of  foreign  attachment,  this  course  was  allowed ; '  though  in  a 
subsequent  case  it  was  considered  that,  whatever  may  have  been 
the  practice,  a  judge  ought,  in  a  doubtful  cose,  to  refuse  a  motion 
to  quash  an  attachment  by  an  affidavit ;  and  the  propriety  of  a 
plea  in  abatement,  and  a  trial  of  the  issue  by  a  Jury,  was  rec(^ 
nized.'' 


*  Campbell  v.  Morris,  3  Harrli  &  M'Henry,  635. 

*  Lambd«D  p.  Bowie,  S  Marylsnrl,  334  ;  Govel  ■.  Bbtdbs,  IS  Hud.  STS. 

*  Havis  V.  Trapii,  i  Nott  &  M'Conl,  130. 

■  WbMler  «.  Degoaa,  3  Son  &  M'Cord,  323. 

*  Shiewtbury  e.  Feanon,  I  U'Cord,  331. 
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§  405.  In  Tennesaee,'  Kentucky,^  Indiana,'  and  Ulincris,*  it  is 
held,  that  the  defendant  maj  plead  in  abatement,  trayersiog  the' 
allegations  of  the  afiSdavit. 

§  406.  The  preceding  eectiona  show  the  yiews  of  this  subject 
entertained  bj  the  courte  of  the  sereral  States  iii  which  it  haa 
been  considered,  unconnected  with  statutory  prorisions.  Before 
fHN>ceeding  to  refer  to  Eucb  prorisions  existing  in  other  States, 
and  the  decisions  thereunder,  it  should  be  remarked,  that  in 
whatever  mode  a  contest  of  the  truth  of  the  affidavit  may  be 
fdlowed,  it  should  nrecede  the  defendant's  appearance  and  plea 
to  the  action.  If  ne  have  already  pleaded  to  tiie  action,  or  do  so 
at  the  same  time  that  he  pleads  to  the  affidavit,  or  a^rwards,  he 
cannot  controvert  the  affidavit."  And  in  no  case  will  he  be  al- 
lowed  to  give  e^dence  to  contradict  the  affidavit,  unless  he  have 
pleaded  to  it  in  abatement,  where  that  is  the  mode  of  contesting 
it.'  And  in  Illinois,  applying  the  common  law  rule  in  regard  to 
pleaB  in  abatement,  it  was  held,  that  this  plea  could  not  be  filed 
a^r  a  continuance.^ 

§  406  a.  Where  an  attachment  has  been  vacated  by  the  court, 
after  an  jnquiiy  into  the  merits  of  the  ground  upon  which  it  was 
issued,  another  attachment  by  tlie  same  party,  on  the  same  ground, 
where  no  pew  facts  are  presented,  cannot  be  sustained.  "The 
defendant  ia  not  to  be  continually  vexed  by  the  same  application  ; 
nor  are  the  same  or  different  tribunals  to  hear  and  decide  upon 
the  same  matters  more  than  once."  ^ 

§  407.  A  plea  in  abatement,  where  allowed,  must  directly  and 
fally  negative  the  all^ations  of  the  affidavit.  Thus,  where  the 
affidavit  stated  that  the  defendant "  was  removing  and  about  to 

1  Eania  v.  Tajlor,  S  Sneed,  b36 ;  laaitcks  v.  Edwards,  7  Eninphref  a,  469 ;  Dann  d. 
iSjKt,  S  Ter^r,  414. 

*  A^ggi  r.  Stwffk,  Haidin,  6S ;  Moore  v.  HairkiDS,  6  Daiw,  989 ;  Lorier  v.  Qilpiii, 
Ibid.  3n. 

■  Yoorhees  v.  Hoagland,  6  BtackTord,  333;  Abbott  v.  WuriDw,  7  Ibid.  5T3.     . 

*  Bates  V.  Jenkins,  1  Illinois  {Brcese),  Appendix,  35. 

*  H^gs  u.  Shaffer,  Hardin,  6S ;  Lindslej  v.  Malone,  S3  Penn.  State,  34 ;  Habj  v. 
Sbnman,  13  Miuoori,  947 ;  Cannon  b.  UcManoa,  17  Ibid.  345 ;  CoUini  v.  Nichols,  7 
Indiana,  44T. 

*  Moore  r.  Havkini,  6  Dana,  389. 
T  Archer  v.  Ckfliit,  31  IlUnoii,  306. 

*  Schlcmmer  v.  Myersl^,  19  Howard  PiBCl.  B.  413. 
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remove  his  property  Team  the  State,"  and  the  defendant  pleaded 
that  "  be  was  not  remoTing  from  Ihe  State,  nor  vaa  he  remoTuig 
his  property  from  the  State,"  it  was  considered  to  be  no  answer  to 
the  affidavit,  and  demurrable.^ 

§  408.  In  Louisiana,  the  Code  of  Practice  provides  that  Hie 
defendant  may  prove  in  a  gummary  way,  after  having  given  due 
notice  in  writing  to  the  adverse  party,  that  the  allegations  on 
which  the  order  for  attachment  had  been  obtained,  were  false ; 
in  which  case  the  attachment  will  be  dissolved.^  And  it  la  not 
necessary  that  such  a  defence  should  be  set  up  by  [Jea  or  excep- 
tion." It  is  considered  there,  that  the  affidavit  has  a  greater  effect 
than  merely  enabling  the  party  to  obtain  process  against  Hm 
defendant,  and  that  in  making  proof  under  such  a  defence,  the 
defendant  must  show  sufficient  to  throw  the  burden  of  proof  on 
the  plaintiff ;  *  and  in  a  case  where  the  evidence  on  behalf  of  the 
defeijdant  efiected  no  more  than  merely  making  the  matter  doabt 
fill,  it  was  held,  that  tlie  attachment  should  not  be  dissolved.'^ 
In  Ohio, -however,  it  is  held,  that  a  denial  by  the  defendant  of 
the  ground  of  attachment,  throws  the  burden  of  proof  on  the 
idaintiff." 

§  409.  In  Missouri,  the  right  conferred  upon  tiie  defendant  by 
statute,  to  contest  the  truth  of  the  plaintiffs  affidavit,  by  a  plea 
"in  the  nature  of  a  plea  in  abatement,"  has  given  rise  to  a 
number  of  ai^udications.  The  language  of  the  statute  ia  as 
follows :  "  Id  all  cases  where  property  or  effects  shall  be  attached, 
the  defendant  may  hie  a  plea,  in  the  nature  of  a  plea  in  abate- 
ment, witiiout  oath,  putting  in  issue  the  truth  of  the  facte  alleged 
in  tlie  affidavit,  on  which  the  attachment  was  sued  out.  Upon 
such  issue,  the  plaintiff  shall  be  held  to  prove  the  existence  of  the 
facte  alleged  by  him,  as  the  ground  of  the  attachment ;  and  if  the 
issue  be  found  for  him,- the  cause  shall  proceed;  but  if  it  be 
found  for  'the  defendant,  the  suit  shall  be  dismissed  at  the  costs 

>  W}iite  *.  WilaoTi,  10  Dlinoli  (i  QClman),  tl, 

*  LonitiAiu  Code  of  Fncdce,  An.  198. 

*  Bead  v,  Ware,  3  Louuiaaa  Annual,  498. 

*  Bramgard  v.  Andenon,  16  Lonisians,  341 ;  Oflht  v.  Idwirdi,  9  EobiiiWD  (La.}t 
90;  8imon<  v,  Jacobs,  JS  Lonkiaiia  Annual,  435, 

*  Moore  r.  Angiolette,  13  Martin,  533. 

*  Owton  v.  Paige,  B  OIuo  State,  397. 
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of  the  plaintiff."  ^  la  order  to  see  tl)e  force  of  some  of  the  cases 
to  be  cited  from  the  Reports  of  this  State,  it  is  necessary  to 
mention  here,  that  the  affidavit  for  an  attachment  must  state 
that  the  affiant "  has  good  reason  to  believe,  and  does  balieTe  " 
the  facts  alleged  as  a  ground  for  obtaining  the  attachment.  The 
plea  autliorized  bj  the  statute,  being  therein  designated. as  "in 
the  nature  "  of  a  plea  in  abatement,  was  at  one  time  held  to  be  in 
fact  such  a  plea,  and  to  be  governed  bj  the  same  principles,  sub- 
ject to  the  same  rules,  and  liable  to  the  same  consequences  as  a 
plea  in  abatement ; '  and  therefore  not  amendable  after  demurrer ; ' 
but  afterwards  this  position  was  abandoned,  and  the  plea  held  to 
be  not  strictly  within  the  rules  of  pleading  at  common  law 
applicable  to  pleas  in  abatement,  and  that  it  might  be  amended. 
Tlierefore,  where  the  affidavit  alleged  that  "  the  defendant  has 
absented  himself  from  his  usual  place  of  abode  in  the  State  of 
Missouri,  so  that  the  ordinary  process  of  law  cannot  bo  served 
upon  him,"  and  the  defendant  filed  a  plea  saying  that  "at.  the 
time  stated  in  the  affidavit,  he  had  not  absented  himself  fi?om  his 
usu^  place  of  abode  in  this  State,  so  that  the  ordinary  process  of 
law  could  be  served  upon  Mm  "  ;  and  the  plaintiff  demurred  to 
the  plea ;  and  the  defendant  asked  leave  to  amend  by  inserting 
the  word  "  not "  after  the  word  "  could  "  ;  it  was  held,  that  he 
was  entitled  to  make  the  amendment.*  If,  after  filing  such  a 
I^ea,  the  defendant  plead  to  the  merits  of  the  action,  it  is  a  waiver 
of  the  plea  in  abatement.'  Where  time  has  elapsed  between  the 
date  of  the  affidavit  and  the  issue  of  the  writ,  this  plea  puts  in 
issue  the  truth  of  the  facts  alleged  at  the  time  the  writ  was  ob- 
tained." This  mode  of  contesting  the  truth  of  tlie  facts  sworn 
N  to,  being  provided  by  the  statute,  tliat  question  cannot  be  investl- 
jgated  on  a  motion.'  And  after  the  filing  of  a  plea  in  abatement, 
it  is  not  competent  for  the  plaintiff  to  dissolve  his  attachment, 
and  carry  on  his  action  as  if  it  had  been  commenced  by  summons ; 
for  the  statute  gives  the  defendant  the- right  to  try  the  truth  of 
the  affidavit,  and  if  the  issue  be  found  for  him,  to  haVe  the  suit 

1  Beriwd  StatntM  of  MiMOori  of  1S4S,  pp.  139, 140. 

*  LiveQKOod  V.  Shaw,  10  Miiaouri,  ST3 ;  Hatr;  e.  Sbnman,  19  Ibid.  MT. 
'  LiTengiwd  c,  Shxtr,  ID  Hugoiui,  373. 

*  Cajce  IF.  RigMlale,  17  HiMoarl,  S3. 

*  Ruij  n.  Shaman,  13  Uiuonri,  M7j  Cannon  n.  HcManni,  17  Ibid.  345. 

*  Graham  t>.  Bradbnrj,  7  Miuonri,  asi. 

*  Oraham  b.  Bradbniy,  7  HiMoori,  3S1 ;  Bemif  v.  natte  Oonntjr,  tO  Ibid.  S69. 
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dinnissed.^  Tliis  plea  does  not  put  in  issue  the  belief  of  the 
person  mailing  the  affidavit,  nor  the  goodness  of  the  reasons  for 
hifi  belief,  but  the  truth  of  the  facts  charged.'  Nor  can  tiie 
intentions  of  the  defendant  be  inquired  into  under  it,  except 
in  those  cases  in  which  the  statute  contemplates  such  an  investi- 
gation. .  Therefore,  where  the  affidavit  averred  that  the  defendant 
bad  absconded  or  absented  herself  from  her  usual  place  of  abode, 
BO  that  the  orduiar;  process  of  law  could  not  be  served  upon  her ; 
and  it  was  shown  on  the  trial  that  her  conduct  had  been  of  that 
character  wMch  might  well  induce  the  belief  that  she  had  ab- 
sconded at  the  time  the  writ  issued ;  it  was  held,  that  the  court 
did  right  in  refusing  so  to  instruct  the  juiy  as  to  place  before 
them  the  question  as  t«  the  intentions  of  the  defendant,  and  in 
instructing  them  that  the  only  matter  for  their  detennination 
was,  whether,  at  the  time  of  the  making  of  the  affidavit,  the  de- 
fendant actually  had  absconded  or  absented  herself,  as  charged." 
Under  this  plea  the  defendant  cannot  take  advantage  of  a  misno- 
mer. Elisha  Swan  and  Nelson  Deming  were  sued,  and  traversed 
the  all^ation  that  they  were  non-residents,  and  attempted  to 
giye  in  evidence  that  Deming's  name  was  not  "  Nelson,"  but 
"  Anson  L." ;  but  it  was  held  to  be  inadmissible.*  Upon  a  trial 
of  an  issue  under  such  a  plea,  it  was  held,  Uiat  evidence  that 
the  defendant  was  largely  indebted  to  others  besides  the  plaintiff 
was  immaterial.'^  Where  three  grounds  of  attachment  were  al- 
leged, and  the  defendant  pleaded  in  abatement  to  two  of  them 
only,  it  was  held,  that  the  omission  to  plead  to  the  third  ground 
was  not  an  admi^on  of  its  truth.' 

§  409  a.  Where  two  several  grounds  are  stated  in  the  affidavit 
for  the  attachment,  and  a  plea  in  abatement  is  filed  to  the  affidavit, 
U  is  not  necessary  that  both  grounds  should  be  proved,  but  the 
proving  of  either  will  be  sufficient  to  sustain  the  attachment.^ 

§  410.  In  Iowa,  a  statutory  provision  formerly  existed,  authoriz- 
ing the  defendant  "  to  join  issue  upon  the  facts  and  allegations  set 

1  Hense  v.  Oiben,  5  UlHonri,  M4. 

■  Chenanlt  V.  Chipron,  S  Himari,  43S ;  Dfder  v.  CodtDut,  7  Ibid.  500. 

*  Temple  n.  Cochnn,  IS  Miasotui,  lie. 

*  Swan  V.  O'Fallon,  7  Uiaeoari,  SSI. 

*  Switzer  v.  Canon,  9  Miuonri,  740. 

«  EiiticT  B.  Smith,  II  Miisonri.  396.        >  Tncker  r.  Frederick,  38  MUsonri,  974.' 
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forth  in  the  affidavit,"  which  issne  was  to  be  tried  by  a  jmy,  and 
if  found  for  the  defendant,  Hie  attachment  Tas  to  be  dissolrod;! 
but  in  the  Code  of  that  State,  adopted  in  1851,  the  groimds  on 
vhich  the  attachment  is  soi^ht  must  be  incorporated  in  the  peti- 
tion,  and  me.y  be  denied  in  the  same  manner  as  any  otiier  allega^ 
tion,  and  if  not  denied  vill  be  considered  as  admitted.' 

1  B«TiB«d  StUatM  of  low*,  lSi3,  p.  7S.  ■  Coda  of  Lnn,  ch.  104  ud  10>. 
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CHAPTER   XVI. 

DiasoLnnoH  or  as  attachhxnt. 

§  411.  The  dissolution  of  an  attachment  neoessorily  diBcharges 

from  its  lien  the  efiecte  or  credits  on  vhich  it  was  executed,  whether  ^-  r 

reduced  to  possession  by  the  officer,  or  sutgected  in  the  hands  of  i.^'  s  _  J 

garnishees.    When  dissolved,  the  defendant  is  entitled  to  a  return  ^-  •..  '^ 

of  the  property,  on  demand,  unless  the  judgment  of  dissolution  -  X'  .  ^^ 

be  suspended  by  writ  of  error  or  appeal.     This,  it  is  said,  takes  ^  •  ^^ 

away  the  defendant's  right  to  demand  a  return ;  and  the  officer,  Sy  'J 

if  he  have  notice  of  the  writ  of  error  or  appeal,  would  not  be  jus-    )  v 

tified  in  returning  the  property.    But  if  before  writ  of  error  or  *^  (^ 


appeal  the  defendant  demands  it,  and  the  officer  gives  it  up,  it  was 
held  in  Alabama,  that  the  latter  cannot  afterwards,  on  reversal  of  N^ 
the  judgment,  be  held  responsible  for  it.^  This  was  ruled  in  a  case 
where  the  judgment  dissolving  the  attachment  was  rendered  "  at  O 
the  spring  term"  of  the  court,  and  the  writ  of  error  was  not  sued 
out  until  the  following  November,  and  in  the  intervening  June 
the  sherifiF  returned  the  proceeds  of  the  attached  property  to  the 
defendant. 

But  where  the  attachment  plaintiff  acts  promptly  in  taking  the 
case  to  a  higher  court,  by  appeal  or  writ  of  error,  operating  as  a 
supersedeas,  it  were  a  great  injustice  to  him  to  bold  that  the  officer 
who  attached  the*  property  may  give  it  back  to  the  defendant,  and 
escape  all  liability  for  it  to  the  plaintiff,  when  the  judgment  dis- 
s(^ying  the  attachment  is  reversed,  and  the  plamtiff's  right  to 
hold  the  property  has  been  established.  In  such  case,  there  would 
hardly  seem  room  for  doubt  that  the  contrary  view  taken  by  the 
Supreme  Court  of  Iowa  is  correct.  There  the  attachment  plain-  ■ 
tiff,  at  the  same  term  of  the  court  at  winch  his  attachment  was 
dissolved,  and  within  four  days  after  the  dissolution,  appealed 
from  the  judgment,  and  gave  a  supersedeas  bond ;  but  in  the 
interval  the  officer,  mthout  any  order  of  the  court,  gave  back  the 
attached  property  to  the  defendant.  On  the  appeal  the  judgment 
dissolving  the  attachment  was  revei-sed ;  and  the  Supreme  Court 

1  SbeiTOd  D.  Davis,  IT  Alabama,  313. 
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held,  that  the  pldntiff  bad  not  lost  bis  right  to  recourse  upon  the 
attached  effects.^  But  in  another  branch  of  the  Eame  case,  that 
court  subsequently  held,  that  this  decision  had  uo  reference  to  a 
case  where  the  rights  of  third  penons  vere  iuTolved.  And  so, 
where  a  sum  of  money  was  in  the  hands  of  the  clerk  of  the  court, 
as  proceeds  of  the  sale  of  part  of  tlie  attached  property,  and  be- 
tween tl)e  time  when  the  attachment  was  dissolYsd,  and  that  of 
taking  the  appeal,  the  clerk,  without  knowing  that  the  appeal 
would  be  taken,  pud  over  the  money  to  the  defendant;  it  wae 
held,  that  he  could  not  be  made  liable,  if  he  pud  it  in  good  fUth ; 
that  if  the  plaintiff  wished  the  money  to  remun  in  statu  quo,  he 
should  have  notified  the  clerk  of  his  intention  to  appeal ;  and  that 
if  the  clerk  bad  paid  it  over  after  such  notice  he  would  liave  been 
liable.^  But  in  every  such  case  it  is  undoubtedly  the  safest  course 
for  the  officer  to  require  an  order  of  the  court  for  the  payment  of 
the  money  to  the  defendant. 

§  412.  Where  two  attachments  were  executed  on  the  same 
effects,  and  that  first  executed  was  qnasbed,  and  _tbe  judgment 
^^uashing  it  was  reversed,  but  in  the  mean  time  the  property  waa 
sold  and  the  proceeds  paid  to  the  plaintiff  in  the  second  attach- 
ment ;  it  was  decided  that  the  first  attaching  creditor  was  entitled 
to  recover  from  the  second  the  money  paid  over  to  him.*  But 
where  over  three  years  elapsed  before  the  writ  of  error  was  prose- 
cuted, it  was  held,  that  the  attachment  was  not  revived  as  agiuost 
third  p 


§  413.  Where  property  is  attached  and  Bold,*and  the  proceeds 
paid  to  the  plaintiff,  a  reversal  of  the  judgment  by  an  appellate 
court,  on  grounds  not  affecting  the  merits  of  the  pluntiff's  claim, 
will  not  entitle  the  defendant  to  recover  the  proceeds  back  from 
the  plaintiff,  where  it  appears  that  he  prosecuted  his  suit  in  good 
faith,  beheving  himself  legally  entitled  to  do  it.  If  prosecuted, 
however,  for  the  purpose  of  obtaining  an  undue  advantage,  by 
getting  hold  of  the  proceeds  of  tlie  sale  of  the  property,  he  would 
not  be  permitted  to  avail  himself  of  an  advantage  thus  improperly 
obtained.'* 

1  Donfortli  0.  Carter,  4  loira,  330.  *  Danforth  v.  Rnport.  II  Ion,  MI 

■  Capertoa  v.  M'Corkle,  6  Gratun,  ITT. 

*  Harrow  e.  Ljon,  3  Q.  Greene,  157. 

*  Jackson  v.  HoUovraj,  14  B.  Mooroe,  133. 
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§  414.  As  attachmeat  is  merely  a  creature  of  statute,  its  ezist- 
esce  and  operation  in  any  case  can  continue  no  longer  than  the 
law  authorizing  it  is  in  force.  If,  during  the  progress  of  a  suit 
by  attachment,  tlie  law  under  which  it  was  instituted  be  repealed, 
without  providing  for  the  prosecution  of  pending  suits,  there  can 
be  no  further  proceeding,  and  the  attachmeat  will  be  dissolved.^ 

§  415.  Obriousl;^  a  final  judgment  for  the  defendant,  as  it  leavei 
no  ground  for  further  proceedings  against  him,  ipio  facto  dissolres 
an  attachment,  and  leaves  &e  attached  property,  in  relation  to  the 
defendant  as  well  as  subsequent  attacbers,  in  the  same  condition 
as  before  the  service  of  the  writ.' 

Under  such  circumstances,  as  well  as  where  the  attachment  is 
dischai^d  by  a  payment  of  the  debt,  the  officer  is  bound  to  return 
the  attached  property  to  the  owner ;  but  he  cuinot  be  charged  as 
ft  wrongdoer,  for  holding  it  until  satisfactory  evidence  be  ^ven 
him  Uiat  the  attachment  has  been  vacated." 

§  416.  Defects  in  the  plaintiff's  proceedings  are  equally  &tal  to 
an  attachment,  unless  remediable  by  amendment.  They  are  usually 
found  in  the  two  preliminaries  to  the  granting  of  the  writ,  the 
affidavit  and  the  bond ;  of  which  we  have  heretofore  treated.*  Id 
such  cases  the  dissolution  or  quashing  of  the  attachment  is  geo-  ' 
erally  effected  through  a  motion,  based  on  defects  apparent  on  the 
lace  of  the  proceedings.  Indeed,  on  the  hearing  of  such  a  motion, 
nothing  will  be  considered  but  what  is  thus  apparent.'  And  the 
motion  must  specify  the  grounds  upon  which  it  is  made.  It  is  not 
sufficient  to  say  that  it  is  made  "  because  the  writ  was  improperly 
issued  " ;  there  must  be  a  statement  of  tlie  points  of  objection 
upon  which  the  moving  party  will  rely.*  If  there  is  any  intrinsic 
defect  in  the  proceedings,  not  discernible  on  their  face,  it  cannot 
be  brought  before  the  court  on  a  motion  of  this  description,  but 
must  be  reached  in  some  other  mode.  For  example,  an  attach- 
ment bond  is  executed  in  the  name  of  the  plaintiff,  by  an  attorney 

1  Stq>benioD  E.  Doe.  8  Blackford,  508. 

■  Clapp  V.  Bell,  4  Man.  99 ;  Johnaon  n.  Edson,  S  Aikens,  399 ;  Snydom  v.  Eo^t- 
tord,  23  Pick.  469 ;  Harrow  u.  Ljtm,  3  G.  Qreene,  157 ;  Brown  v.  Batru,  3  Ibid.  «». 

*  Wheeler  v.  nichole,  33  Maine,  233. 

*  See  Chnpten  V.  and  VL 

*  Baldwin  V.  Confer,  9  Smedea  ft  Hanholl,  SIS ;  HiQ  p.  Bond,  3S  Howard  Praet 
S.  ST3 ;  Cooper  i;.  Reeves,  13  Indiana,  53 ;  Wright  v.  Smith.  19  Teuu,  397. 

*  Freeborn  c  Glaier,  ID  Caafbmia,  337. 
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in  tact.  The  attorney  may  have  had  sofficient  authority,  or  he 
may  not ;  but  whether  or  not,  the  court  will  not  inquire  into  that 
&ot  OD  a  motion  to  dissolre.  The  scrutiny  will  not  extend  beyond 
the  record ;  and  if  there  is  a  bond  there,  though  it  may  is  iaot 
have  been  executed  without  any  valid  authority,  it  is  sufficient  jrro 
hac  nice  to  suBtiun  the  attachment.^  So,  where  an  attachment  is 
taken  out  by  a  corporation,  the  court  >riU  not,  on  such  amiotion, 
allow  the  defendant  to  show  that  the  corporation  had  no  power 
imder  its  charter  to  execute  the  bond.' 

In  Pennsylrania,  however,  on  a  rule  to  show  cause  why  an  at- 
tachmeut  Bhould  not  be  set  aside,  the  defendant  was  allowed  to 
show  that  the  plaintiff  had  obtained  judgment  in  another  State 
on  the  same  demand,  and  levied  execution  there ;  and  the  attach 
ment  was  quashed."  But  it  was  not  regarded  as  any  objection  to 
an  attachment,  that  the  plaintiff  had  sued  out  an  attachment  in 
another  State  for  the  ^ame  cause  of  action,  unless,  perhaps,  the  . 
defendant  bad  there  given  bail.*  But  the  pendency  of  another 
Buit  by  attachment  in  the  same  State,  for  the  same  cause  of  action, 
was,  in  Misstssippi,  held  to  be  good  in  abatement.' 

§  416  a.  Whether  one  not  a  party  to  the  record,  but  who  has 
an  interest  in  the  question,  can  make  a  motion  to  quash  the  at- 
tachment, for  defects  apparent  on  the  face  of  the  record,  does  not 
appear  to  have  been  decided ;  but  in  Alabama  it  was  held,  that  no 
such  motion  could  be  made  by  such  a  person,  for  matter  dehori  the 
record,  and  which  is  properly  triable  by  a  jury.^ 

§  417.  It  is  not  admissible  for  the  defendant,  in  order  to  dis- 
solve an  attachment  on  motion,  to  show  that  the  debt  was  not 
due ; '  or  that  tho  amount  claimed  by  the  plaintiff  is  unconscion- 
able or  unreasonable.^  This  would  be  to  try  in  a  summary  and 
collateral  way  the  main  issue  in  the  cause.     Nor  can  he  move  to 

1  Idndner  V.  Aamn,  5  Hoviml  (Mj,),  EBl ;  Spew  c.  King,  6  SmedM  &  Marahill,  !7S ; 
Jackson  v.  StaDley,  S  Alab&nm,  3!6 ;  Lowry  v.  Stowe,  7  Porter,  4S3 ;  Calhoan  ».  Coi- 
WDS,  S  Alabama,  si ;  Qoddard  v.  Cunningham,  6  Iowa,  400. 

*  Bulk  of  AugiutB  V.  Conre/,  38  MUaissippi,  6GT. 

*  Downing  v.  Phillips,  4  Yeates,  274. 

*  Fishar  i>.  Conseqna,  3  Washington  C.  C.  383;  Clark  v.  Wilw>n,  8  Ibid.  660. 
'  James  ».  Dowel),  T  Smedea  &  Uaraball,  S3S. 

*  Cockrell  u.  McGraw,  33  Alabama,  536. 

'  Fisher  v.  Taylor,  2  Martin,  79, 1 13 ;  Smith  s.  Elliot,  3  Ibid.  SM ;  B^u  v.  Biadr. 
t  California,  I3S. 

*  Lud  V.  Gaddis,  e  Iowa,  ST. 
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duoharge  the  attachment  on  the  ground  that  the  property  attached 
did  not  belong  to  himJ 

§  418.  It  ia  said  that  a  motion  to  dissolve  an  attachment,  for 
irregularities  itt  the  proceedings,  is  addressed  to  the  discretion  of 
tibe  oourt,  and  maj  be  acted  on  or  declined  at  pleasure ;  and  this 
discretion  will  not  be  controlled  by  mandamus,^  or  revised  by  an 
apellate  court  on  error.'  But  where  the  judgment  of  a  court  has 
been  had  in  this  summary  mode,  its  correctness  may  be  examined 
on  error ;  *  bat  not  unless  the  reasons  for  dissolving  the  attach- 
ment are  spread  upon  the  record,  or  preserved  in  a  bill  of  excep- 
tions.' Where,  however,  the  objection  to  the  attachment  is  not  on 
the  ground  of  irregularity,  but  because  it  was  sued  out  upon  a 
cause  of  action  not  contemplated  by  the  statute,  the  court  in 
which  the  action  is  pending  should  dismiss  the  suit,'  and  if  it  do 
.  not,  the  appellate  court  will  review  its  action,  and  itself  exercise 
the  remedy.' 

§  419.  The  refusal  of  the  court  in  which  the  attachment  was 
brought,  to  dissolve  it  on  motion,  does  not  preclude  ita  doing  so  at 
the  final  hearing.' 

§  420.  A.  mis-recital,  in  the  writ,  of  the  court  to  which  it  is 
returnable,  is  no  ground  for  dissolving  an  attachment,  where  the 
nature  and  character  of  the  writ  show  that  it  could  be  returnable 
only  in  a  particular  court.'  In  Alabama,  where  the  practice  is  to 
recite  in  the  writ  the  grounds  of  attachment  set  forth  in  the  affi- 
davit, and  an  affidavit  alleged  that  the  defendant  "  so  absconds  or 
conceals  himself  that  the  ordinary  process  of  law  cannot  be  served 
on  him,"  and  the  writ  recited  that  oatli  had  been  made  that  the 
defendant "  hath  removed,  or  is  about  to  remove  himself  out  of 
the  county,  or  so  absconds  or  conceals  himself  that  the  ordinary 

1  Longdon  v.  Conklio,  10  Ohio  State,  US. 

■  Ei  parte  PntD&m,  90  AUbUDK,  ES9. 

*  Bejnoldi  D.  bell,  3  AlabuiiK,  ET;  MaMe/v.  Wdker,  8  Ibid.  16T;  BUIkiiiii.  Honnti, 
tS  Hud.  472;  HndsoaK.  Dailf,  13  lUd.  TSS;  Qea  v.  AIsbamaL.  I.  ftT.  Co.,  Ibid.  9T»; 
CHll  V.  I>owns,  SS  Ibid.  670 ;  LindalBf  v.  Malona,  13  Fenn.  Sute,  34. 

*  Il«7nolda  r.  Bell,  S  AlabAma,  37. 

*  Cobb  r.  O'Neal,  1  Howard  (HI.),  B81 ;  n«(ib<)ni  v.  Glaitf,  10  Calflbnla,  S3T, 

*  Elliott  r.  Jackion,  3  WiKsiuin,  349. 
'  Gri»irold  B.  Sharps,  9  California,  IT. 

■  Talbot  0.  Pierce,  14  B.  Honioe,  199. 

■  Brrd  D.  Hopkini,  8  Smedei  &  ManhaH,  441  j  Wlitrton  o.  Conger,  9  Ibtd.  Slu 
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process  of  lav  cannot  be  served  upon  him  " ;  it  was  held,  that  the 
writ  did  not  follow  the  terms  of  the  afGdavit,  and  left  it  uncertain 
as  to  the  ground  of  the  proceeding,  and  it  was  quashed.^  A.  con- 
traij  doctrine,  however,  was  maintfuned  in  MissisEippi,  where  it 
was  held,  that  such  a  mis-recital  would  not  vitiate  the  attachment, 
if  the  record  showed  that  the  proper  averment  was  made  in  the 
affidavit.' 

§  420  a.  The  issue  of  an  attachment  on  Sunday  is  at  common 
law  an  irregularity,  which,  if  appearing  on  the  face  of  the  writ, 
will  justify  the  quashing  of  it.  But  if  it  di;»  not  so  appear,  Ihe 
court,  where  the  act  of  the  derk  it  Judiciid,  and  not  merdy  mmia 
terial,  cannot  order  the  clerk  to  alter  the  date  of  the  writ,  so  as  to 
make  it  show  that  it  was  issued  on  Sunday,  and  then  quash  it.' 

§  421.  Every  attempt  to  overturn  an  attachment,  on  account 
of  defects  in  the  plaintiff's  proceedings,  must  precede  the  defend- 
ant's plea  to  the  merits.  When  he  eo  pleads,  he  is  considered 
to  have  waived  all  exceptions  to  such  defects;^  and  the  court 
can  make  no  order  quashing  the  attachment,  which  can  interfere 
with  the  trial  of  the  issues  made  by  the  pleadings."  When  the 
defendant  appears  and  moves  to  dissolve  the  attachment,  it  is 
held,  in  Missouri,  to  be  such  an  appearance  to  the  action  as 
will  authorize  a  judgment  by  default  against  him,  if  be  fails  to 
plead  to  the  merits,  whether  he  was  served  with  process  or 
not ;  **  but  not  so  in  Louisiana  or  Illinois,  if  he  was  not  bo 
served.' 

§  422.  An  attachment  may  be  dissolved  as  to  subsequent  at 
tachments,  and  yet  remun  in  force  as  against  the  defendant.  A 
portion  of  this  subject  has  been  presented  in  the  chapter  on  Simul- 
taneous, Successive,  Conflictiug,  and  Fraudulent  Attachments,  and 

'  Woodlej  V.  Shirley,  Minor,  H. 

<  Lovcladj  B.  Horkins,  6  Sniedea  k  Monhall,  413 ;  Clanton  v.  Laiid,  13  Ibid.  66S 

*  Mstthem  V.  Anilej,  31  Alkbuna,  90. 

*  GumoQ  f.  Barnnger,  a  DeToreux  &  Bmta«,  609 ;  8ion^  e.  M'Neill,  Harper,  IH , 
Tonng  B.  Grej,  Ibid.  38 ;  Watson  ti.  M'AUiiter,  7  MaitiD,  36S ;  Eoden  v.  Steuner  Btn- 
ry  Clay,  S  RoUnion  (La.),30;  Symona  r.  Northeni,  4  Jones,  941;  Jadab  d.  Dancan, 
i  Bailey,  454;  GiU  v.  Downg,  36  Alabama,  670;  MemphU  B.  B.  Co.  ■>.  Wik«z,  48 
Tfsah.  State,  161. 

'  Carr  c.  Coopwood,  S4  MisuHippi,  SS6. 

<  Wbitjagc  Budd,  5  MiMOuri,  443 ;  Erana  o.  King,  7  Ibid.  411. 

*  Bonner  v.  firown,  10  Lonviana  Armnml^  334;  Jobnion  0.  Buell,  SG  Blioou,  M. 
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in  that  on  Bailmeut  of  Attached  Propertf .  But  there  is  a  cla.<« 
of  cases  which  may  properly  be  considered  in  this  connection, 
involving  the  dissolution  of  the  attachment,  or  the  loss  of  its 
lien,  as  against  subsequent  attachers,  iy  tome  act  or  Ttegligmce  of 
the  attacking  officer. 

§  42S.  It  ia  undoubte^y  the  duty  of  an  officer,  in  attaching 
personal  property,  to  reduce  the  same  to  possession,  so  far  as, 
under  the  cirpumstances,  can  be  done.  And  since  taking  posses- 
sion in  the  first  instance  is  of  no  value  unless  it  be  continued, 
and  as  an  abandonment  of  the  possession  by  the  officer  would 
leave  other  officers  and  the  community  without  any  notice  or 
intimation  of  an  existing  attachment,  it  is  necessary  that  the 
officer  should,  himself,  or  by  another,  retain  hia  control  or  power 
of  taking  immediate  custody  of  the  property,  wherever  it  is 
capable  of  being  reduced  into  actual  possession.  If  he  do  not, 
he  will  be  regarded  as  having  abandoned  his  attachment,  and 
its  lien,  as  to  subsequent  attachers,  or  bond  fide  purchasers  from 
the  defendant,  wilt  be  lost.^  As  to  the  defendant,  however,  no 
such  result  will  take  place.  Hence,  where  a  steamboat  was 
attached,  but,  by  agreement  between  the  plaintiff  and  the  mast«r 
of  the  boat,  was  allowed  to  proceed  on  its  voyage,  with  the  under- 
standing that  on  its  return  it  should  be  delivered  to  the  sherilt, 
subject  to  the  writ,  it  was  held  that,  as  between  the  parties  to  the 
action,  the  lien  of  the  attachment  was  not  extinguished.^ 

§  424.  It  is  held,  that  it  is  the  officer's  return  upon  the  writ 
which  perfects,  if  it  does  not  constitute,  the  attachment ;  and 
that  though  he  may  seize  property,  yet  unless  he  make  a  proper 
statement  of  it  in  writing  on  the  writ,  it  cannot  be  deemed  an 
attachment.  The  right  of  the  officer  to  hold  the  property  attached 
is  perfect,  before  the  return  of  the  writ,  and  will  continue  till  the 
return  day,  up  to  which  time  he  is  allowed  to  make  his  return, 
and  any  delay,  within  that  time,  will  not  invalidate  the  attachment. 
But  if  he  do  not  make  a  return  at  all,  the  attachment  is  considered 

1  Nicboli  V.  Puun,  18  Maine,  9S1 ;  W&cerhotiM  v.  Smith,  23  Itnd.  S37 ;  Baldwin  v. 
JtcluoD,  IS  Mua.  131  ;  Sundenon  v.  Edwards,  16  Fick.  144 ;  Brace  b.  Holden,  31  Ibid. 
187 ;  Tainlor  B.  Williami,  7  Conn.  371 ;  Pomroj  v.  Kingaley,  I  T;1cr,  394 ;  Fitch  v. 
ttogaa,  7  Vermont,  403;  Saofbrd  v.  Boring,  IS  California,  939;  Ctiadbourae  v.  Smn- 
ner,  16  New  Hamp.  139. 

*  Conn  V.  Oaldwdl,  S  nUnob  (I  OOniMiJ,  S31 ;  Pifield  v.  Woottez,  31  Yermont,  31 5. 
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to  be  diseolTfid ;  but  not  in  such  seDse  as  to  mvalidate  it  ab  initio, 
where  the  future  to  retam  results  from  the  eetdemeut  of  the  suit 
between  the  parties  before  the  return  da;.' 

§  425.  The  necessity  of  great  circnmBpection  on  the  part  of 
attaching  officers,  in  keeping  possession  of  attached  property,  is 
strikingly  illustrated  in  a  case  in  Massachusetts ;  where  an  officer 
suffered  certain  articles  he  had  attached,  to  be  mixed  with  other 
articles  of  a  like  kind  wliioh  had  been  previously  attached  by 
another  officer,  who  then  returned  an  attachment  of  the  whole 
by  himself.  It  was  held,  that  the  officer  who  permitted  the  goods 
he  had  attached  to  be  mixed .  up  with  those  seized  by  the  other, 
thereby  lost  his  special  property  in  the  goods,  aud  that  the  other 
officer  was  entitled  to  hold  them.* 

§  426.  While  it  is  unquestionably  true  that  the  preservation 
of  the  lieu  of  an  attachment  depends  upon  the  continued  posses- 
sion, actual  or  constructiTe,  of  the  attached  property,  by  the  at- 
taching officer,  it  is  also  true  that  the  taking  of  the  property  out 
of  his  custody  by  a  wrongdoer,  without  any  act  on  the  officer's 
port  abandoning  it,  will  not  defeat  the  attachment.  Under  such 
circumstances,  he  may  follow  and  retake  it  wherever  he  may 
find  it,  in  virtue  of  his  special  property  in  it,  or  he  may  maintain 
an  action  against  the  wrongdoer,  or  against  another  officer  who 
has  subsequently  attached  it.' 

§  427.  A  question  here  arises,  as  to  Qie  effect  upon  an  attach- 
ment of  the  removal  of  the  attached  property,  by  the  officer, 
beyond  bis  bailiwick,  into  a  foreign  jurisdiction.  It  seems  clear 
tiiat  the  mere  fact  of  such  removal,  without  regard  to  the  circum- 
stances connected  with  it,  will  not  dissolve  the  attachment.  In 
determining  its  effect,  therefore,  regard  must  be  had  to  the  object 
and  nuuiner  of  the  removal.  The  first  point  to  be  determined  is, 
whether  the  purpose  of  the  officer  in  the  removal  was  a  lawful 
one ;  and  next,  whether  his  possession  of  the  property,  personally 
or  by  another,  was  continued.  If  the  purpose  was  lawful  aud  tiie 
possession  continued,  the  attachment  would  not  be  dissolved.  But 
if  the  purpose  was  unlawful,  though  his  possession  remained,  or  if 

1  Wilder  v.  Holden,  34  Pick.  S ;  Bum  it.  Batterfisld,  <  duhing,  313 ;  William*  v. 
Bnbtntt,  U  Ora;,  U]. 
*  Gordon  v.  Jeantj,  16  Mau.  46B.  *  ButterSeld  v.  Clcmenee,  10  Cnabing,  969. 
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lavful,  fuid  he  lost  his  possession,  his  special  property  ia  the  goods 
would  be  deveBted.  Thus,  where  an  officer  attached  certain  Bheep 
in  Massachusetts,  and  delivered  them  to  a  keeper  in  Bhode  Island, 
taking  his  obligation  to  redeliver  them  on  demand  ;  it  was  held, 
that  there  was  no  pretence  that  the  officer's  special  property  was 
thereby  determined.^  Here,  the  purpose  was  entirely  lawM,  and  ' 
the  possession  of  the  keeper  was  that  of  the  officer. 

But  where  a  sheriET  attached  certain  cotton  at  Ticksbnrg,  in 
Hississippi,  and  witiiout  authority  of  law,  or  of  the  parties  to 
the  suit,  shipped  it  to  a  commission  merchant  in  New  Orleans, 
widi  instmcUonB  to  sell  it  at  private  sale,  and  remit  the  proceeda 
to  him,  and  the  proceeds  were  attached  in  the  hands  of  the 
merchant  by  another  creditor  of  the  defendant,  and  the  Yicksbui^ 
sheriff  claimed  them ;  it  was  held,  that  the  officer  had  violated 
his  official  duty  in  sending  the  cotton  to  New  Orleans,  and  that  his 
special  property  in  it  was  lost.' 

§  4^.  It  ia  of  special  importance  that  on  officer  should  not 
leave  attached  property  in  the  possesBion  of  the  defendant,  anless 
authorized  thereto  by  Bome  statutory  provision.  The  possession 
of  personal  property  is  the  only  indicium  of  ownership ;  and  to 
suffer  a  debtor  to  ret^n  possession  of  bis  property  after  it  has 
been  attached,  is  primd  faeie  evidence  that  the  attachment  is 
fraudulent  in  respect  of  other  creditors ;  whose  attachments,  or 
a  bond  fide  purchase  from  the  defendant,  will  prevul  against  the 
attachment  whose  lien  has  thus  been  lost.'  And  in  such  case  it 
has  been  held,  that  the  officer  has  not  even  constructive  possession 
of  the  property.*  Hence  he  cannot,  consistently  with  the  preser- 
vation of  bis  lien,  constitute  the  defendant  bis  agent  to  keep  the 
proper^.'  But  tbou^  the  lien  will  be  lost  by  suffering  tiie 
property  to  go  back  into  the  possession  of  the  debtor,  that  result 
will  not  be  produced  by  the  defendant  or  his  family  being  allowed, 
without  interfering  with  tiie  officer's  possession,  t«  use  such  arti- 
cles as  will  not  be  injured  by  snch  use.  Therefore,  where  at- 
tached effects  were  left  in  the  house  inhabited  by  the  defendant, 

>  Bn>inie1l  t.  MxachetUsr,  I  Pick.  aai. 

*  Dick  e.  Buley,  3  LoniiUna  Anna*!,  974. 

*  Gover  v.  Steven*,  IE)  Maine,  9S ;  Dunklee  r.  Falsi,  G  New  Hunp.  SS7 ;  Fomroy  n. 
Kiogsley,  1  Tjler,  M4 ;  Toinlor  v.  William,  7  Coon.  S7I ;  Baker  u.  Wuren,  fl  Grar, 
697 ;  Flanagan  v.  Wood,  39  Vennont,  331. 

,*  Knap  V.  Spr^ne,  9  Mua.  998  ;  Fillabnrj  v.  Smal},  IB  Maine,  435. 

*  Q<nrar  s.  Bleveiu,  I»  Malna  03. 
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in  the  chai^  of  a  keeper  appointed  by  the  officer,  and  the  keeper 
BU^red  the  defendant's  family  to  nse  tliem,  the  court,  finding  tiiat 
the  use  was  permitted  from  motives  of  humanity  and  compassion, 
and  not  with  a  design  to  cover  the  property  against  creditors  hy  a 
pretended  attachment,  held  that  the  attachment  was  not  therehy 
dissolved.' 

§  429.  Where  an  officer  leaves  attached  goods  in  the  possession 
of  tlie  defendant,  or  has  unauthorizedly  ceased  to  retain  posses- 
sion of  them,  and  another  officer  attempts  to  attach  them,  notice 
to  him  of  the  first  attachment  will  not  prevent  his  acquiring  a 
lien  on  them ;  for,  though  an  attachment  may  have  been  made, 
yet  tlie  second  officer  may  justly  assume  it  to  have  been  aban- 
doned, when  the  possession  of  the  first  officer  was  relinquished.' 
But  if  the  second  officer  know  that  there  is  a  subsisting  attach- 
ment, &nd  an  unrescinded  contract  of  bailment,  although  the  de- 
fendant might  at  the  time  have  the  possession  of  the  property,  he 
cannot  acquire  a  lien  by  attaching  it.' 

§  430.  Where,  as  in  several  States,  the  sale  of  attached  prop- 
erty on  »te«ne  process  is  authorized,  if  an  officer  make  such  sale 
of  part  of  the  attached  effects,  and  realize  thereirom  a  sufficiency 
to  pay  the  debt  on  which  the  attachment  was  obtained,  it  is  held, 
in  Vermont,  that  that  will  not  dissolve  the  attachment  as  to  the 
remainder,  or  impw  the  creditor's  lien  on'  it,  whatever  may  be 
the  officer's  liability  .for  attaching  more  property  than  was  needed 
to  satisfy  the  debt.* 

§  431.  Tlie  doctrines  so  far  stated,  apply  to  the  acts  of  the 
officer  himself.  We  come  now  to  a  class  of  cases  which,  for 
convenience,  require  a  separate  notice,  as  involving  the  results 
of  acts  done  by  parties  other  than  the  officer,  though  the  general 
principles  are,  on  the  whole,  similar.  It  is  customary,  and  often 
necessary,  for  attaching  officers  to  place  attached  property,  for  safe 

I  B^iriD  V.  Jackioii,  13  Uau.  131.  Bee  Train  >.  Wellington,  Ibid.  495 ;  Young  ■>. 
Walker,  la  New  Hamp.  503. 

'  Bugle;  V.  White,  4  Pick.  39S ;  Sandenon  d.  Edwards,  IB  Ibid.  144 ;  Gower  v.  Sta- 
Teiu,  19  Maine,  93;  Young  v.  Walker,  13  New Bunp.  SOS;  Flanagan  tr.  Wood,  33 
Termont,  339. 

*  Young  V.  Walker,  13  New  Eamp.  BOS. 

*  Manhal)  v.  Town,  38  TerBunt,  14. 
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keeping,  in  chaj^  of  servants  appointed  hj  theniBelves,  whose 
possession  is  the  possession  of  the  officer.  In  such  case  the  lien 
of  the  attachment  ia  in  no  sense  lost  by  the  officer's  possession 
oeasiDg  to  be  personal.  But  if  the  servant  placed  in  charge  of  the 
fffopertf  abandon  it,  ajid  it  come  into  the  possession  of  an  adverse 
clMmant,'  or  be  attached  by  another  officer,^  the  hen  of  the  first 
attachmaut  will  be  lost. 

§  432.  In  such  cases,  what  act,  what  species  of  possession,  and 
what  degree  of  vigilance,  will  constitute  legal  custody,  is  often  a 
question  of  difficulty,  depending  upon  a  variety  of  circumstances, 
having  respect  to  the  nature  and  situatjon  of  the  property,  and 
the  purposes  for  which  custody  and  vigilance  are  required ;  such 
as  protection  from  depredation  by  thieves,  preservation  from  the 
weather  and  other  causes  of  damage,  and  especially  giving 
notice  to  other  officers,  and-  to  all  persons  having  conflicting 
cliums.' 

Where  wood  and  lumber  lying  on  a  wharf  were  attached,  and 
placed  by  the  officer  in  chat^  of  a  keeper,  and  on  a  Sunday 
morning  tlie  keeper  went  away  (h>m  the  wharf,  and  returned  in 
the  afternoon,  having  in  the  mean  time  secured  the  property  in 
Uie  manner  usual  on  Sundays,  by  locking  the  gates  of  the  wharf 
and  taking  the  key  with  him ;  it  was  held,  that  there  was  no 
neglect  on  the  part  of  ^e  keeper,  that  his  custody  was  still 
legal,  and  that  the  attachment  was  not  abandoned.*  So,  where 
an  attachment  was  levied  on  a  parcel  of  hewn  stones  lying  scat- 
tered about  on  the  ground,  which  were  placed  by  the  officer 
in  chai^  of  the  plaintiff,  whose  place  of  business  was  about 
fifty  or  sixty  rods  flrom  the  place  where  the  stones  lay,  and  in 
ffight  of  them,  and  whose  boarding-house  was  also  in  sight  of 
them ;  it  was  held,  that,  though  no  removal  of  the  stones  took 
place,  yet  the  officer  remained  in  the  constructive  possession  of 
them.  The  court  said :  "  It  ifl  not  necessary,  to  continue  an 
attachment,  that  an  officer  or  his  agent  should  remain  constantly 
in  the  actual  possession.  The  nature  of  the  possession  and 
custody  which  an  officer  is  to  keep,  will  depend  upon  the  nature 
and  position  of  the  property,  as  sliips,  rafts,  piles  of  lumber, 
I  of  stone,  or  lighter,  or  more  portable,  or  more  valuable 

■  Sud«noa  B.  EdvanU,  16  Kck.  144. 
*  Vet^plK*  *.  I>)Ucb,  13  Pick.  8M. 
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goods.  In  general  it  may  be  said  that  it  eball  be  such  a  cnstody 
as  to  enable  an  officer  to  retun  and  assert  his  power  and  control 
over  the  property,  so  that  it  cannot  probably  be  vithdrawn,  or 
taken  by  another  without  his  knowing  it.  Here,  it  ie  manifest 
the  officer  did  not  intend  to  abandon  the  attachment,  and  that  iha 
measures  he  took,  considering  tho  bulky  nature  of  the  property, 
and  the  situation  in  which  it  was  placed,  were  sufficient  to  con- 
tinue bis  possession  and  preserve  his  attachment."  ^ 

§  48S.  In  tills  connection  may  properly  be  considered  the  effect 
of  the  death  of  the  defendant  upon  an  attachment.  The  deeisionti 
on  this  Eubject  are  few,  and  mostly  so  connected  with  local  statutes 
as  to  have  little  general  applicability.  Of  this  description  are  the 
reported .  cases  in  Maine  and  Massachusetts.  In  a  case  in  the 
latter  State,  where  the  effect  of  the  defendant's  bankruptcy  after 
the  lery  of  an  attachment  was  under  consideration,  Shaw,  0.  J., 
in  delivering  the  opinion  of  the  court,  used  the  following  lan- 
guage :  "  As  a  question  of  policy  and  expediency,  we  are  inclined 
to  the  opinion  that  when  it  becomes  necessary  to  settle  and  close 
up  the  affairs  of  a  debtor,  whether  at  his  decease  or  during  his 
life,  true  equity  would  require  that  all  his  property,  which  has 
not  become  appropriated  and  vested  by  his  own  act  or  tlie  opera- 
tion of  law,  should  be  applied  to  the  payment  of  bU  his  debts, 
and  that  an  attachment  on  meme  process,  being  a  sequestration 
of  his  property,  and  placing  it  provisionally  in  the  custody  of  the 
law,  should  give  way  to  the  more  general  sequestration  of  all  his 
property  for  the  satisfaction  of  all  his  debts.  In  that  case  the 
creditor  will  receive  the  whole  amount  of  his  debt,  if  there  be 
assets,  and  his  satisfaction  pro  rata,  if  there  be  a  deficit ;  and  as 
between  him  and  other  creditors  there  seems  no  equitable  ground 
on  which  he  should  have  more.  Such  is  the  law  in  Massachusetts 
in  regard  to  the  settlement  of  the  estate  of  a  deceased  insolvent 
debtor,  where  the  settlement  and  distribution  of  tlie  estate  must 
necessarily  be  final.  Upon  the  appointment  of  an  administrator, 
who  takes  the  property  as  trustee  for  all  the  creditors,  all  attach- 
ments on  meme  process  are  dissolved."  " 

In  Pennsylvania,  where  a  foreign  attachment,  as  under  the 
custom  of  London,  is  a  proccES  to  compel  the  appearance  of  a 
non-resident  debtor,  by  distress  and  sale  of  the  property  attached, 

1  Hemmeniraj  v.  Wheder,  14  Fkk.  408.       *  Dkrenpon  v.  TUton,  10  UctcalC  UO- 
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it  is  held,  that  the  de&th  of  the  defendant  before  final  judgment 
disBolTes  the  ftttachment,  if  he  shall  not  hare  entered  special 
hail.  But  his  death  after  final  judgment  does  not  have  that 
effect.  In  the  case  in  which  these  points  vere  decided,  the  court 
say :  "  If  these  proceedings  were  in  all  respects  in  rem,  tliey  would 
not  abate  bf  the  death  of  the  defendant.  For  some  purposes  tbey 
are  to  he  bo  considered;  for  execution  can  only  be  against  the 
goods  attached,  and  not  againet  the  person  of  the  defendant ;  bat 
to  every  purpose  tbey  are  not ;  for  by  entering  special  bail,  the 
attachment  is  dissolved,  and  it  then  becomes  a  mere  personal 
actioii."  *  The  United  kStates  Circuit  Court  for  the  District  of 
Columbia  held  the  same  position.^ 

In  Louisiana,  it  was  decided  that  an  attaching  creditor  acquires 
no  privil^e  upon  the  property  of  a  debtor,  in  that  State,  who  dies 
during  the  pendency  of  the  suit,  and  whose  estate  is  administered 
upon  there,  so  as  to  entitle  him  to  priority  of  payment  out  of  the 
assets  of  the  estate.^ 

In  Tennessee  the  rule  is,  that,  if  the  defendant  die  pendente  liUy 
no  judgment  can  be  rendered  without  making  bis  administrator  a 
party  ;  and  after  judgment  against  the  administrator,  no  order  for 
the  sale  of  real  estate  attached  can  be  made,  witliout  making  the 
heirs  parties  to  the  proceeding ;  *  but  where  these  steps  were  taken, 
the  court  ordered  a  sale  of  the  land ;  which  was  in  effect  to  hold 
that  the  attachment  was  not  dissolved  by  the  death  of  the  defendant.* 

In  Missouri,  it  was  decided  that  the  death  of  the  defendant 
before  judgment  dissolves  the  attachment ;  *  and  that  if  the  death 
take  place  after  the  rendition  of  a  judgment  without  personal 
service,  and  therefore  binding  only  the  property  -  attached,  tliQ 
same  result  will  follow.^ 

.  In  South  Carolina  it  was  held,  that  a  foreign  attachment  abates 
by  the  death  of  the  defendar^t  pending  the  suit ;  but  when  the 
garnishee  lias  made  de&nlt,  judgment  may  be  bad  against  him 
after  the  defendant's  death.* 

I  Filch  B.  HoM,  4  Sergeant  &  Rawie,  6S7. 

*  PsDcost  u.  Washington,  6  Crench,  C.  C.  507. 

*  Cctiina  v.  DuRy,  T  Loaiuana  Annual,  89. 

*  Oraen  u.  Sharer,  3  Humphreya,  139. 

*  Perkins  v.  Norvolt,  6  Hnraphreja,  161. 

*  Sweringen  u.  Ebcriu*,  T  Miiaouri,  4S1. 
'  Huriaon  o.  Benfro,  13  Ifiaioiiri,  Hi. 

■  Eeoned;  t.  Bagset,  I  Baj,  4S4;  Crocker  o.  Baddifib,  1  CoTUtitntional  Court  B«p. 
(TrcMlirar),  83. 
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In  New  York  it  was  held,  tbat  the  pliuntiff  acquired  hy  the 
attachment  a  right  m  the  property  attached,  which  could  not  ba 
defeated  by  the  death  of  the  defendant,  if  the  action  survived^ 
and  the  court  had  power  to  continue  it  against  the  repreeeiitatiTe.* 

§  433  a.  Whatever  diversity  of  views  may  exist,  as  to  the  effect 
upon  a  pending  attachment  of  the  death  of  tho  defendant,  there 
can  be  no  doubt  tbat  a  suit  by  attachment,  commeDced  after  the 
death  of  tlie  defendant,  is  utterly  void,  and  therefore  that  no  at- 
tachment of  property,  or  proceeding  by  garnishment,  in  such  suit, 
can  have  any  validity  whatever.' 

§  434.  The  same  views  which  would  abate  or  dissolve  an  at- 
tachment upon  the  death  of  a  person,  would  produce  a  like  result 
in  the  case  of  the  civil  death  of  a  corporation  ;  and  it  has  been  bo 
decided  in  Fennsylvania  and  Alabama.' 

§  485.  In  this  connection,  too,  may  properly  be  considered  the 
effect  upon  an  attachment  of  an  act  of  bankruptcy  committed  by 
the  defendant  after  the  levy  of  the  writ.  Does  that  act  dissolve 
an  attachment  previously  made  1  This  question  has  excited  elab- 
orate discussion  by  some  of  the  first  jurists  of  the  country.  It 
will  at  once  be  seen  to  turn  altogether  on  the  point  whether  an 
attachment  is  a  lien,  iu  such  sense  as  to  be  within  that  clause  of 
the  Bankrupt  Ziaw  which  protects  existing  liens  against  the  opera- 
tion of  the  law.  If  a  lien,  the  attachment  cannot  he  dissolved  by 
an  act  of  bankruptcy  on  the  part  of  the  defendant. 

The  late  Justice  Stort,  on  more  than  one  occasion,  daring  the 
existence  of  the  General  Bankrupt  Act  of  1841,  decided  that  an 
attachment  was  not  a  Uen,  either  in  the  sense  of  the  common  law, . 
or  of  the  maritime  law,  or  of  equity ;  but  only  a  contingent  and 
oondiUonal  charge,  until  the  judgment  and  levy ;  and  therefore 
was  dissolved  by  the  defendant's  bankruptcy.*  In  this  judgment, 
that  learned  jurist  stood  opposed  by  every  other  tribunal  in  the 

I  Uoore  p.  Th»yer,  10  Barbonr,  258 ;  ■.  c.  8  Howanl  PwcL  B.  47 ;  3  Code  Reportor, 
176 ;  Thacher  v.  Bancroft,  15  Abbott  FracL  £.  343. 

■  Loring  e.  Folgtr,  7  Qraj,  SOS. 

■  Fumen  and  Mechanica'  Bask  v.  Little,  8  Walts  &  Sergeant,  907 ;  Paichall  ■■ 
Wbllaett,  11  Alabama,  i73.  In  Lindeli  r.  Bentoa,  6  Musoari,  361,  it  wiu  held,  that 
the  civil  death  of  a  corporation,  after  the  gamiihinent  of  ita  debtor,  did  not  prereot 
tba  ntgec^a  of  the  gamisbee  to  liabili^. 

■  7otter'i  Can,  S  Stoij,  131 ;  Bellowi  and  Peck'i  Cue,  3  Su>i7, 438. 
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United  States  before  which  the  questioo  was  made,  except  tho 
Supreme  Court  of  Louisiana.^  The  great  weight  attached  to  hia 
views  on  any  question  led,  a^r  the  promulgation  of  those  decis- 
ious,  to  several  very  ahle  opinions  in  favor  of  the  opposite  conclu- 
sion. Indeed,  in  every  instance  where  the  subject  was  passed 
upon,  with  the  single  excepdou  just  named,  the  lien  of  tlie  attach- 
ment  was  sustained.  The  District  Court  of  the  tluited  States  for 
Vermont,^  the  late  Justice  Thompson,  of  the  Supreme  Court  of  the 
United  States,'  and  the  Supreme  Courts  of  Maine,*  Kew  Haiai>- 
shire,''  Maseacbusetts,*  New  Jersey,^  and  Mississippi,^  all  concurred 
in  that  result.  The  Supreme  Court  of  Connecticut,  in  a  case 
arising  under  the  Bankrupt  Act  of  1800,  also  held  views  opposed 
to  those  of  Justice  Story .^  We  are  therefore  justified  in  cousider^ 
uig  it  settled  that  an  attachment  is  not  dissolved  by  the  bankruptcy 
of  the  defendant. 

>  I^ilier  V.  Toie,  S  BoUiuan  (L^).  4S7. 

*  Downer  u.  Bndtett,  S  Lvw  Reporur,  3S9;  1.  o.  SI  Termont,  5W;  Bovall'a  Cw^ 
6  Iaw  Reporter,  800  ;  ■.  c.  21  Vflrmaat,  630. 

*  Haughton  v.  EnstiB,  S  Law  Reporter,  SOS. 

*  Franklht  Bank  0.  Buehelder,  S3  Maine,  M. 

*  Kitmdge  v.  Warren,  14  Nev  Homp.  S09;  Ettti«dge  v.  Emanon,  16  Ibid.  SST; 
Boffam  V.  Scaier,  IS  Ibid.  160. 

■  Daveupon  v.  TiltoD,  10  UeMOf,  3S0. 
I  Vr«daDd  e.  Brown,  1  Zabriakie,  114. 

*  Wells  V.  Brander,  10  Smedea  &  Manihall.  SiS. 

■  Insnliain  v.  FMlipa,  1  Dar,  117. 
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CHAPTER   XVII. 

HOmCR  TO  ABSENT  DEPENDANTS  BT  PUBUOAHOH. 

§  486.  Tee  mere  issue  of  a  writ  of  attacbmeat,  and  leTjiag  it 
on  the  property  of  the  defendant,  without  service  of  process  on 
him,  without  notice  to  him  in  any  way,  and  without  appearance 
on  his  part,  is  not  a  sufficient  foundatiou  for  a  judgment  in  the 
attachment  suit  against  him.^  And  as  in  many  cases  the  absence 
of  the  defendant  would  preclude  the  possibility  of  service  of  pro- 
cess on  him,  provision  is  usually  made  in  attachment  laws  for 
notice  by  publication  to  absent  defendants,  of  the  institution  and 
pendency  of  attachment  suits  against  them,  in  order  that  they 
may,  if  they  see  proper,  appear  and  defend.  This  is  one  of  the 
guards  provided  for  the  protection  of  defendants,  and  the  require- 
ments of  every  statute  in  this  respect  should  be  strictly  enforced. 

§  437.  This  notice  is  not  necessary  to  give  the  court  jurisdiction 
of  the  action.  Its  object  is  simply  to  inform  the  defendant,  if  pos- 
sible, that  proceedings  have  been  taken  against  him.  Whether  a 
court  has  jurisdiction  of  any  particular  proceeding  is  determiaod 
by  establishing  its  authority  to  take  the  first  step  therein.  Whether 
it  can  legally  continue  to  exercise  that  jurisdiction,  depends  upon 
the  taking  of  the  proper  steps  after  the  first.  When,  therefore,  in 
au  attachment  cause,  the  ground  required  by  statute  has  been  laid 
for  the  issue  and  execution  of  the  process,  and  the  process  has 
been  issued  and  executed,  the  jurisdiction  of  the  court  has  at- 
tached. K  this  ground  be  not  laid,  there  is  no  right  to  take  the 
first  step,  and  that  and  all  subsequent  ones  are  simply  void. 
When,  however,  jurisdiction  has  been  attained,  the  subsequent 
proceedings  must  conform  to  the  law,  in  order  to  make  the  action 
of  the  court  effectual.  Want  of  such  conformity  will  be  error, 
and,  therefore,  a  good  ground  for  reversing  the  judgment  of  the 
court;  but  vrill  not  make  the  proceedings  void.  When,  therefore, 
notice  to  the  defendant  by  publication  is  required,  it  is  not  an  ele- 

'  Edward  v.  Toomer,  14  Smedet  ft  Muvball,  TS ;  Bidlef  v.  lUdlej,  M  Muwawppi, 
H8i  Martin  v.  Drjden,  S  niinoU  (1  Oilman),  187. 
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meat  of  the  jurisdiction  of  the  court,  but  is  oecessaiy  to  authorize 
the  court  to  exercise  its  jurisdictiou  i>j  giving  judgment  in  the 
cause.^  And  it  must  appear  in  the  record  that  the  court  had  sat^ 
isfactory  eridence  that  the  qotice  waa  giTon,  or  the  evidence  itself 
must  be  therein  set  out.' 

§  4S8.  Thi^  subject  presents  itself  iu  a  twofold  aspect:  1.  As 
to  the  sufficicnof  of  the  notice,  as  the  foundation  for  further  pro- 
ceedings iu  the  cause ;  and,  2.  As  to  the  effect  of  failing  to  publish 
notice,  or  of  publishing  an  insufficient  one,  upon  the  validity  of 
the  subsequent  proceedings  in  the  suit,  when  afterwards  called  in 
question  irOer  alio». 

§  439.  Under  the  &tst  head,  the  sufficiency  of  the  notice  to 
authorize  judgment  against  the  defendant  depends  upon  its  con- 
formity to  the  statute  in  its  terms  and  its  publication.  As  to  the 
terms,  there  should  be  a  substantial,  if  not  a  strict  compliance 
with  the  law.  Therefore,  where  the  advertisement  was  required 
to  "  state  the  names  of  the  parties,  the  day,  month,  and  year,  ' 
when,  and  from  what  court,  and  for  what  sum,  the  writ  issued," 
and  it  omitted  to  state  the  day,  month,  and  year  when  the  writ 
issued,  it  was  held  to  he  insufficient.' 

§  440.  In  UisBouri,  where  the  statute  required  "  the  court  to 
order  a  publication  to  be  made,  stating  the  nature  and  amount  of 
the  plaintiff's  demand,"  &c.,  it  was  held  that  stating  in  the  notice 
"^at  an  action  of  assumpsit  for  the  sum  of  $408.70  had  been 
commenced  against  him,"  was  a  sufficient  statement  of  the  nature 
of  the  plaintiff's  demand.* 

§  441.  In  Michigan,  the  statute  requires  the  clerk,  upon  the 
return  of  the  writ,  to  make  out  an  advertisement,  stating  the 
names  of  the  parties,  the  time  when,  from  what  court,  and  for 
what  sum,  the  writ  waa  issued.  A  notice  containing  all  the  statute 
required,  was  made  out  and  published,  bearing  date  November  23, 
1843,  and  stating  that  ttie  writ  was  issued  on  the  12th  of  June, 

1  Puine  t>.  Moorsluid,  15  Ohio,  435;  WiUianu  v.  Stcwut,  3  WiKonsiD,  T73;  B«ecll 
'^  Abboll,  6  Vermont,  5S6.    Std  contra,  Calhoan  v.  Ware,  34  Muaiaaippi,  U6.. 

*  Foyles  v.  Kcl»o,  1  Blackford,  SIS ;  Hajwood  v.  McCrory,  33  Dlinou,  469. 
■  Ford  s.  Wilnon,  Tappan,  335. 

*  Rloan  V.  ForM,  II  MiMonri,  1S6. 
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1848,  and  wiiB  "  returnable  to  the  eecond  Tuesday  after  the  first 
Mouday  in  November  -nesA"  instead  of  imtant.  It  fras  held  to  be 
a  mere  clerical  mistake,  vhich  would  not  midead,  and  did  not 
vitiate  the  proceeding.' 

§  442.  In  regard  to  the  time  of  publication,  it  was  held,  that 
where  publication  was  required  to  be  made  for  two>  mouths,  it  was 
not  sufficicut  to  publish  it  for  eight  weeks.* 

§  443.  Under  a  statute  requiring  notice  to  be  published  for  four 
weeks  sucoessively,  an  affidavit  was  made  stating  that  it  had  been 
80  published,  once  every  week,  commencing  on  the  24tb  of  Apnl 
and  ending  on  tlie  5tli  of  May ;  and  it  was  held,  that  the  state- 
ment that  it  had  been  published  four  weeks  successively  was  suf- 
ficient, and  the  additional  statement  assigning  the  dates  of  the 
commencement  and  conclusion  of  the  publication,  was  surplusage, 
and  did  not  vitiate  the  previous  general  statement.' 

§  444.  Where  the  law  provided  that  the  defendant  should  be 
notified  of  the  pendency  of  the  attachment,  by  publication  of  a 
notice  in  .a  newspaper  for  four  weeks  successively ;  and,  in  case 
sixty  days  should  not  intervene  between  the  first  insertion  of  the 
notice  and  the  first  term  of  the  court,  the  cause  should  be  con- 
tinued ;  it  was  held,  that  the  proper  rule  for  the  computation  of 
time  in  such  case,  was  to  exclude  the  day  on  which  the  notice 
was  first  inserted,  and  include  the  day  on  which  the  term  com- 
menced ;  and  that  a  notice  first  inserted  on  the  27th  of  May,  was 
not  good  for  a  term  of  court  beginning  on  the  25th  of  July.*. 

§  445.  Where  the  law  declared  that  no  judgment  should  be 
entered  on  the  attachment  until  the  expiration  of  twelve  montiis ; 
during  which  time  the  plaintiff  should  cause  notice  of  the  attach- 
ment to  lie  advertised  three  weeks  successively  in  a  public  news- 
paper ;  it  was  held,  that  publication  at  auy  time  within  the  twelve 
months  was  safiicient.*  And  where  the  statute  does  not  fix  any 
time  within  which  the  publication  shall  be  commenced,  it  was  held, 

'  Dreir  v.  Dequindre,  S  Donglau,  63. 

'  Pyle  u.  Cravaiu,  4  Littell,  IT ;  Liwlin  tt.  Claj,  Ibid.  SB3. 

*  SwK^  f.  Doe,  13  Smedes  &  Mtrnhii]],  SI7. 

*  VairiD  d.  Edmonson,  10  Illinois  (S  Gilman),  270. . 

*  Hnriow  0.  Becktle,  1  BUckfcrd,  237. 
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tliiit  a  delay  of  publication  Tor  two  years  and  a  half  .vas  not  a  so^ 
ficieot  ground  for  setting  aside  tbe  attachment  prpceedlags.^ 

§  446.  A  common  occurrence  is  for  legislatures  to  change  the 
times  of  holding  courts.  Wliere  by  any  such  law  the  term  of  a 
court  is  fixed  for  a  time  anterior  to  that  at  which  it  was  formerly 
established,  and  the  full  time  required  by  law  for  publication  of 
noUce  is  thereby  abridged,  no  proceedings  in  the  attachment  suit, 
depending  for  their  validity  upon  the  correct  publication  of  the 
notice,  ctm  properly  be  taken.  Therefore,  where  the  law  required 
publication  for  six  months,  and  after  puhlicatiou  was  ordered,  the 
legislature  passed  a  law  requiring  the  court  to  be  held  at  an  earlier 
day  than  before,  wliich  allowed  only,  four  months  for  publicatioD, 
and  judgment  was  taken  at  the  end  of  four  months,  it  was  con- 
sidered erroneous,  and  was  reversed.^ 


§  447.  But  a  much  more  serious  question  than  any  that  have 
been  mentioned,  arises  when  title  is  claimed  under  judgments  in 
attachment  cases,  where  there  has  been  insufficient  publication,  - 
or  none  at  all.  Upon  this  point,  it  was  decided  in  Indiana,  in  an 
acUon  of  ejectment  for  the  recovery  of  land,  purcliased  at  sheriff's 
sale  in  an  attachment  suit,  that  insufficiency  of  publication  did  not 
invalidate  the  proceedings,  so  as  to  allow  them  to  he  impeached 
collaterally.^ 

§  448.  In  Ohio,  in  a  similar  case,  it  was  at  one  time  held,  that 
the  fact  of  the  notice  required  by  statute  not  having  been  given, 
made  the  judgment  and  sale  under  it  void,  and  that  tlte  purchaser 
at  the  sale  acquired  no  title;*  but  the  Supreme  Court  of  that  State 
afterwards  reversed  itself  on  this  point,  and  held,  as  has  also  been 
held  in  Vermont,*  New  York,*  and  Wisconsin,''  that  the  proceed- 
ings of  the  court  are  not  so  invalidated  by  the  failure  to  make 
publication,  as  to  make  the  sale  under  them  void.^     But  in  Uary-  ■ 

1  Hatter  of  Clirii,  3  Bmlo,  167. 

*  Saffancu  D.  Bennett,  S  Howard  (Ui),  STT;  Colwdl  v.  Bftok  of  StonbenTllla,  9 
Ohio,  3^9,  2d  Edidon,  3T7. 

*  Zeigenhagen  b.  Doe,  I  IndianK,  396. 

*  Wnmsr  B.  Wobater,  13  Ohio,  505, 

*  Beech  v.  Abbott,  6  Vermont,  686. 

*  Matter  of  CInrk,  3  Denio,  167. 

'  WiUiani*  V.  Stewart,  3  Wisconsin,  773. 

'  Pkine  o.  Uoorelaod,  1 5  Ohio,  439.    In  thii  cbm  fhe  aclloii  wac  ^ectmenl^  and  Iht 
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land  a  judgment  rendered  without  notice,  personal  or  constructiTe, 
to  the  defendant,  or  appearanco  by  hint,  is  wholl;  7oid,  though 
property  be  attached.* 

ilefbDdaiil  claimed  title  nnder  m  iheriff's  deed,  made  ia  pnnnaDce  of  r  Mie  under  exe- 
cation,  in  en  tttochmenc  suit,  where  tbe  notice  reqnii^  b;  atatnte  irai  not  giTen.  Tbia 
title  was  impeached  on  the  ground  of  the  nulUtj  of  the  proceeding*  in  the  attachment 
loit.    We  preaent  the  opinion  of  the  coart  on  tbii  point 

"  Are  tbe  proceedings  in  attachment  TOid  I  It  ia  contended  thej  are  void,  becanse 
00  notice  of  the  pendency  of  tbe  aCtachmeat  was  given,  aa  required  b/  the  atatnla.  If 
the  jurisdiction  of  the  coart  once  attached,  aubaequent  iTregnlaritiea  woatd  render  the 
■  jodgment  voidable  oalj ;  and  it  would  remain  ridid  nntU  reverted,  and  cannot  be  im- 
peached collalcrallj. 

"What,  then,  gjvca  tbe  court  jnriidictian  tn  a  proceeding  in  attadmentt  The  filing 
of  the  proper  affidavit,  issuing  the  writ,  and  attaching  the  propertjii  Tbe  moment  the 
writ  goes  into  the  handa  of  tbe  officer,  he  ia  authorized  and  required  to  seize  tbe  prop- 
enj.  When  thia  ia  done,  the  property  ia  taken  out  of  the  posaescion  of  tbe  debtor  inia 
the  Guatody  of  the  law.  The  court  have  authority,  at  any  time  after  the  return  of  the 
writ,  to  direct  property  of  a  perishable  nature  to  be  sold.  It  ii  not  until  after  tbe 
return  of  the  writ  that  the  clerh  ie  directed  to  make  out  the  advertiaemenC,  which  the 
plaiatiS'  ia  required  to  have  pobtished  as  the  atslate  directs.  If  be  neglects  to  have 
Buch  notice  published,  fl>r  six  weeks  successively,  tbe  atatnte  directa  that  the  attachment 
thai]  be  diamiased  with  coata.  Here,  then,  for  a  period  of  aix  weeks,  at  kaat,  if  the 
publication  of  the  iiottce  only  givee  jurisdiction,  the  court  both  have  and  have  not  jo- 
riadiccion  over  the  property  seized  in  attachment.  It  ia  contended  tbe  court  baa  no 
jurisdicdon,  and  yet  the  statute  authorizes  the  court  to  ezerdae  a  judicial  act  over 
proper^  attached,  namely,  to  determiue  whether  it  is  perishable,  and  if  ao,  to  direct  its 
aale.  Will  it  be  contended,  then,  that  tbe  court  haa  juriadictiou  over  periahabte  prop- 
erty before  notice  consammatcd,  but  not  over  proper^  not  perishable  t  Thia  is  a  dis- 
tinction not  authorized  by  the  statute. 

"A  court  acquirea  juriadicdon  by  ita  own  proceaa.  If  the  proceaa  of  the  court  be 
executed  upon  the  person  or  thing  concerning  which  t^e  court  are  to  pronounce  judg- 
ment, jurisdiction  i*  acquired.  The  writ  draws  the  peraon  or  thing  within  the  power 
of  the  court ;  the  court  once  having  by  ita  proceas  acquired  the  power  to  adjudicate 
npon  a  person  or  thing,  it  boa  what  is  called  jurisdiction.  Thia  power  or  juriadiction 
ii  acquired  only  by  ita  proceaa.  To  give  jurisdiction  is  the  object  of  process.  The  mode 
of  executing  or  aerving  proceas,  ia  sometimea  directed  or  permitted  to  be  by  notice  of 
publication.  All  proceaa  iaauea  under  the  seal  or  the  conn.  Notice  by  publication  ia 
not  proceaa,  hut,  in  certain  casea  in  contemplation  of  law,  ia  equivalent  lo  service  of 
process.  The  process  in  attachment  is  the  writ  authorizing  and  directing  a  aeiiura 
of  the  property.  No  process  ia  iaaued  againat  the  peraon,  because  the  proceeding  is  in 
rai.  The  statute,  however,  regards  it  bnt  just  Uial  notice  should  be  given  to  the 
debtor,  not  for  the  purpose  of  giving  the  court  juriadiction  over  tbe  aubjecumatter,  but 
to  permit  the  debtor  to  have  an  opportunity  to  protect  his  righta,  and  directs  that  the 
writ  shall  be  quashi'd  if  it  be  not  given.  The  distinction  ia  between  a  lack  of  power  or 
want  of  juriadictLoa  in  the  court,  and  a  wrongful  or  defective  execution  of  the  pon-er. 
In  the  first  instance,  all  acts  of  the  court  not  having  juriadiction  or  power,  are  void,  — 
in  tbe  latter,  voidable  only.  A  court,  then,  may  act,  first  without  power  or  jurisdic- 
tion ;  accond,  having  power  or  juriadiction,  may  exerdae  it  wrongfully ;  or,  third,  ii^ 
tegulariy.  tn  the  first  instance,  the  act  or  judgment  of  the  court  is  wholly  void,  and 
ia  at  though  it  had  not  been  done.  The  second  is  wrong,  and  muat  be  rcveraed  on 
error.  The  third  is  im^ulor,  and  muat  be  corrected  by  motion.  The  latter  is  whero 
tlie  power  ia  righlftlly  exercised,  but  in  an  irregular  way.    Hence  there  it  a  wt  dit- 

I  Clark  V.  BiTMi,  1«  Mujlud,  171. 
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§  449.  But  whaie  no  process  is  served  on  the  defendant,  nor 
property  attached,  nor  garnishee  charged,  nor  appearance  entered, 
a  judgment  against  the  defendant,  based  on  a  publication  of  the 
pendency  of  the  suit,  will  be  void,  and  may  be  impeached  collat- 
ertdly,  or  otherwise,  and  forms  no  bar  to  a  recovery  sought  in 
opposition  to  it,  nor  any  foundation  for  a  title  claimed  under  it.^ 

tSncliOD  bstwera  %  d«ftct  oT  power,  a  wrongftil  exerdve  of  power,  ami  an  uregnlaT 
flzercbe  of  power. 

"Kow,  wlut  hat  happoned  Id  (Ma  inatancet   Tfae  conn  had  ths  power,  bj  the  Berries 
•fits  poMM,  to  proceed  and  ^Te  jadgmeat;  bat  a  circnmataiice  occurred,  after  baring  ' 
acqulnid  anch  power,  which  forbade  tbem  the  exerdBe  of  it;  bui  haiing  it,  the/  did 
exerciaa  il,  which  waa  error.    But  it  can  only  be  corrected  bj  a  writ  of  error. 

"  We  reaC  the  case,  ilfkedly,  apon  the  ground,  ao  Ikr  aa  the  proceedings  in  attachment 
an  concerned,  that  there  waa  a  judgment  of  a  court  of  competent  juriadktian,  iinre~ 
Tsrsed,  conferring  ibe  power  to  aell  the  land  ia  qneatlon,  which  cannot  be  impeached 
in  this  collaiaral  way ;  that  the  defects  and  inegularitiea  comploioed  of  should  haTa 
been  remedied  by  writ  of  enor,  or  motion." 

1  Eaton  e.  Badger,  S3  New  Htunp.  328 ;  Carlolon  e.  WMhingtoa  loa.  Co.  86  Ibid 
16> :  Ante,  S  S. 
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CHAPTER   IVIII. 

aABNISHMENT.  • — GENERAL  TIEWB.  —  DITI3I0K  OF  TBE  SUBJECT. 

§  450.  We  come  aovr  to  that  operation  of  ui  attachment, 
whereby  property  that  cannot  be  seized  may  be  reached  by  the 
'  process,  and  debts  dae  to  the  defendant  may  be  subjected  to  tbe 
payment  of  his  debts.  Tliis  is  the  sole  and  distinctive  featare  of 
attachment  by  the  custom  of  Loudon,  from  vbich,  as  before  re- 
marked, have  sprung  the  systems  of  attachment  laws  m  tbe 
United  States. 

§  451.  The  peculiar  operation  of  the  process,  by  which  effects 
of  tlie  defendant  which  cannot  be  seized  and  taken  into  custody 
may  still  be  rendered  liable  to  the  payment  of  his  debts,  has  re- 
ceived the  designation  of  gamitihment,  or  warning,  and  the  person 
in  whose  hands  such  effects  are  attaclied  is  styled  a  gamithee,  be- 
cause of  his  being  gamUhed^  or  warned,  not  to  pay  the  money  or 
deliver  the  property  of  the  defendant  in  his  hands  to  him,  but  to 
appear  and  answer  the  plaintiff's  suit.'  This  designation  exists 
in  all  the  States,  except  those  of  New  England,  where  the  party 
80  warned  is  called  a  truttee,  and  the  process  under  which  he  is  , 
warned  is  called  truttee  procets.  In  Vermont  and  Connecticut,  he 
is  also  sometimes  called  &  factor,  and  the  process,  factorizing  procett. 
The  terms  garrmhment  and  gamUhee  being,  however,  so  nearly  of 
universal  use,  will  be  retained  throughout  this  work. 

§  452.  Garnishmeilt  is  in  the  nature  of  a  proceeding  tn  rent, 
since  its  aim  is  to  invest  the  plaintiff  with  the  right  and  power  to 
appropriate,  te  the  satisfaction  of  his  claim  against  the  defendant, 
property  of  the  defendant's  in  the  garnishee's  hands,  or  a  debt  due. 
from  the  garnishee  to  the  defendant.*    It  is,  in  effect,  a  suit  by  the 

>  Th»  bdng  the  tint  intnnce  of  the  use  of  this  word  in  Ibis  book,  I  deem  it  proper 
to  Temuk,  that  I  have  studioiulj  avoided  the  very  prevalent  —  indeed,  dmoit  nniver- 
la]  —  cOTTDption  of  it  into  "garniahwd,"  which  dlafigurcs  the  Keporta  of  this  conntr/. 
I  have,  with  eqnal  care,  shnnncd  tbe  displacement  oF  the  ffotdi  "  garnish  "  and  "  gar- 
nishing," by  "gamithee"  (used  as  arerl)],  and  " gamLshaing." 

'  Priv.  Londini,  956;  Comyns's  Digest,  Attnclunont,  E. 

■  111  Strong  e.  Smith,  1  Uetcolf,  4T«,  tbe  Supreme  Court  of  Uassachnsetti,  Mud: 
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defendant,  in  the  plaintJETa  name,  against  the  gamiEhee,  without 
reference  to  the  defendant's  concurreace,  and,  indeed,  in  opposi* 
tioQ  to  his  will.  Hence  the  plaintiff  usually  occupies,  as  agaiuBt 
the  garnishee,  jiist  the  positdon  of  the  defendant,  with  no  more 
rights  than  the  defendant  had,  and  liable  to  be  met  by  any  defence 
which  the  garnishee  might  mako  against  an  action  by  the  defend- 
ant. Where,  however,  the  garnishee  holds  property  of  the  de- 
fendant under  a  fraudulent  transfer  or  arrangement,  the  right  of 
the  [Jaintiff  to  hold  tlie  garnishee  is  not  limited  by  the  defendant's 
right  against  the  latter.  And  there  are  other  cases,  as  we  shall 
hereafter  see,  in  which  a  garnishee  may  be  held,  though  the  de- 
fendant could  not  at  the  time  of  the  garnishment  maintain  an 
Action  against  him.' 

Garnishment  is  not  only  in  effect  a  suit  by  the  defendant  in  the 
plaintifiTs  name  against  the  garnishee,  but  it  has  in  several  in- 
stances been  held  to  be  in  fact  a  suit,  in  the  legal  acceptation  of 
the  term.  In  Alabama,  garnishment  was  regarded  as  a  suit,  where 
an  administrator  was  garnished,  within  six  raonthB  after  grant  of 
letters  of  administration,  and  the  proceeding  was  objected  to,  he- 
cause  of  a  statutory  provision  which  declared  that  "  no  suit  must 
be  commenced  against  an  administrator  as  such,  until  six  mouths 
after  the  grant  of  letters  of  administration.""  lu  the  Circuit 
Court  of  the  United  States  in  Arkansas,  before  Daniel,  J.,  the 
question  came  up  in  this  shape.  A.,  a  citizen  of  Arkansas,  re- 
covered judgment  in  that  court  against  B.,  a  citizen  of  Texas,  and 
issued  execution  thereon,  under  which,  in  conformity  with  a 
statute  of  Arkansas,  C,  a  citizen  of  that  State,  was  summoned  as 
garnishee.  The  question  was,  whether,  'as  the  plaintiff  and  the 
garnishee  were  citizens  of  the  same  State,  the  court  had  jurisdic- 
tion of  the  proceeding.  If  the  garnishment  was  a  suit,  it  came 
within  the  provision  prohibiting  the  court  from  taking  Jurisdiction 
of  a  suit  between  citizens  of  the  same  State.  The  court,  in  the 
foUowtng  terms,  held  it  to  be  a  suit :  "  The  proceeding  must  be 
regarded  as  a  civil  suit,  and  not  as  a  process  of  execution  to  en- 

"  The  tmitee  proceu  oparaUu  ai  k  spedes  of  compnliorj'  itatnte  usignment,  by  wbieli 
%  credilor  ma^  obtain  that  bj  operation  of  law  which  hU  debtor  might  Toliintarilf 
uiign  to  him,  in  pifment  of  hit  debt" 

1  Pott,  )  4fi4. 

*  Moore  v.  Stainton,  a  Alabama,  B3I ;  Trarij  v.  Tartt,  8  Ibid.  ST4.  See  Tbora  «. 
WoodrafF,  S  Arkansas,  B5 ;  Oonnan  v.  Swagger^,  4  Snced,  SfiO ;  JotiM  v.  Now  York 
ft  Erie  B.  B,  Co.,  I  Grant,  4B7 ;  Ualley  u.  Altman,  M  Wiaconiiii,  Sd. 
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force  a  judgment  already  rendered.  It  may  be  used  as  a  means 
to  obtain  satisfaction  of  a  demand,  in  tlie  same  manner  as  a  suit 
may  be  resorted  to  on  a  judgment  of  a.notlier  State,  with  a  view  to 
coerce  the  payment  of  such  judgment.  In  this  proceeding  "the 
parties  have  day  in  court ;  an  issue  of  fact  may  be  tried  by  a  jury, 
evidence  adduced,  judgment  rendered,  costs  adjudged,  and  execu- 
tion issued  on  the  judgment.  It  is  in  every  respect  a  suit,  in  which 
the  primary  object  is  to  obtain  judgment  against  the  garnishee,  and 
certainly  cannot  with  any  plausibility  be  treated  as  process  of  exe- 
cution, or  as  part  of  tlie  execution  process ;  for  if  so,  there  conld 
be  no  necessity  or  propriety  in  resorting  to  tliis  forum  to  investi- 
gate the  relations  of  debtor  and  creditor."  * 

'  §  453.  Garnishment  is  an  effectual  attachment  of  the  effects  of 
the  defendant  in  the  garnishee's  hands,^  differing  in  no  essential 
respect  from  attachment  by  levy,  except,  as  is  said,  that  the  plain- 
tiff does  not  acquire  a  clear  and  full  lien  upon  the  specific  property 
in  the  garnishee's  possession,  but  only  such  a  lien  as  gives  him  tlie 
right  to  liold  the  garnishee  personally  liable  for  it  or  its  vahio.^ 
The  defendant's  rights  in  the  property  are  so  far  extinguished,  as 
to  prevent  his  making  any  disposition  of  it  which  would  interfere 
with  its  subjection  to  the  payment  of  the  plaintiff's  demand,  wlien 
that  shall  have  been  legally  perfected  ;  but  for  every  purpose  of 
making  any  demand  which  may  be  necessary  to  fix  the  garnishee's 
liability  to  hira,  or  of  securing  it  by  legal  proceedings  or  otherwise,  ■ 

1  TanetsU  v.  Wortbingtoa,  Hempstead,  662,  Sed  eBidra,  Kiddcrlin  b.  M;er,  S 
Mitea,  2^. 

1  Kennedj  u.  Brent,  B  Cran^h,  IBT;  Parker  e.  Kinimnll,  8  Mass.  136;  Bluadell  d. 
Ladd,  14NcwHanip.  129;  Bartingune  c.  Bell,  16Mase.  31S;  Swctt  t'.  Bron-n,  !>  PLk. 
178;  Tindell  c.  Wall,  Buabee,  3  ;  Tillinghmti'.Joliiigon,  5  Alabama,  514;  Thompson 
r.  Allen,  4  Stewart  ft  Porter,  184;  Bryan  B.  Loslilsy,  13  SmeduB  Sl  MnrshsU,  !(M ; 
Watkins  u.  Field,  6  Arkansai,  391 ;  Martin  u.  Foreman,  18  Ibid.  249;  Hacker  u.  Slo- 
Tene,  4  McLean,  MS. 

>  Wulrotl  v.  Keith,  2  Foster,  196;  Mooro  «.  Holt,  ID  Grattan,  2S4 ;  Johnson  i,  Gor- 
ham,  6  California,  195.  It  is  a  common  expression  bj  coana,  that  by  gamiahmunt  the 
pUinliff  acquires  a.  lion  on  the  debt  due  from  the  garnishee  to  the  defcindant ;  hnt  per- 
haps the  riew  stated  in  the  text  is  the  more  prO()«r  one.  In  Illinois  it  waa  held,  that 
gamiahmeDt  impoBea  no, lien  upon  tbe  cfTecta  in  the  garnishee's  hands,  and  does  not 
put  tbem  in  cuiadia  legit.  Bigelow  t>.  Andresa,  31  Iliinoia,  322.  In  South  Carolina, 
on  the  other  hand,  the  Court  of  Appeals  eaid :  "  Our  opinion  is,  that  an  actual  seizure 
i«  not  essentiiil  to  create  (he  attachment  lien,  bat  that  the  service  of  the  wrir,  on  one  in 
whose  CDStoJy  or  control  the  assets  of  the  abeent  debtor  may  be;  is  suflicictil  lo  make 
the  whole  asaeta  in  his  hands  secnre  and  liable  in  law,  to  answer  any  judgment  that 
■hall  be  secured  and  awarded  upon  that  process."  Rennekerv.  Davis,  10  Richardson 
Eq.  !89.  In  Vermont,  gnmishmenC  was  termed  on  "  inebosie  lien."  Wilder  v. 
Weathcrhoad,  .la  Vermont,  76S. 

[.too] 
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his  rights  remaiQ  aaimpaired  hy  the  pendhig  ganiishmeiit,  but,  of 
course,  can  be  exercised  only  in  subordination  to  the  lien  thereby 
created.^  From  the  time  of  the  garnishment,  the  effects  in  the 
garnislioe's  possession  are  considered  aa  in  cuetodia  legis,  and  the 
garnishee  is  bound  to  keep  them  in  safety,  and,  it  was  said  by  the 
Supreme  Court  of  the  United  States,  is  not  at  liberty  to  change 
them,  to  convert  them  into  money,  or  to  exercise  any  act  of  own- 
ership over  them.'.  He  acquires  a  special  property  in  them,  as 
ageut  of  the  court,*  and  is  entitled  to  hold  them,  until  the  ques- 
tion of  hia  liability  is  determined,  as  well  against  the  defendant  as 
Against  any  subsequent  purchaser  or  pledgee ;  *  even  though  the 
attachment  be  against  a  person  other  than  the  ostensible  owner 
from  whom  tlie  garnishee  received  them.*  They  cannot  lawfully 
be  levied  on  and  taken  out  of  his  possession ; '  hut  if  that  should 
he  done,  the  officer  seizing  must  bold  them  subject  t^  the  lien  of 
the  creditor  who  effected  the  garuishment.'  If  so  taken,*  or  if 
taken  from  him  by  a  wrongdoer,*  it  will  not  discharge  the  gar- 
nishee's liability  ;  but  it  may  furnish  ground  for  delaying  proceed- 
ings until  damages  can  be  recovered  of  the  party  taking  them.^* 
But  if  the  garnishing  plaintiff  cause  a  levy  and  sale  under  exe- 
cution to  be  made  of  the  property,  he  cannot  afterwards  hold  the 
garnishee  in  respect  thereof.^' 

§  453  a.  The  position  assumed  by  the  Supreme  Court  of  the 
,  United  States,  as  stated  in  the  next  preceding  section,  that  the 
garnishee  is  bound  to  keep  the  effects  in  his  hands  safely,  and  is 
not  at  liberty  to  change  them,  to  convert  them  into  money,  or  to 
exercise  any  act  of  ownership  over  them,  must  be  understood  with 
reference  to  the  facts  of  the  case  before  that  court.     There  the 

'  Hicki  p.  Gleiuon,  20  Vennont,  IS9. 

"  Bra«bear  ».  West,  7  PeCere,  608;  MnlCiiiglj d.  Boyd,  20  fiomrd  Sup.  Ct.  ISS; 
Biggs  B.  Eonns,  7  Dana,  40S.  See  Suuiiels  ;i.  Raymond,  4  Cuihing,  314,  vrb«T«,  ander 
the  Maisarhasetta  aUtnte,  a  view  is  en  lartamed,  which,  >o  for  al  that  Sute  is  coocemed, 
msterialt;  modifl«a  the  garniahee'*  potition. 

■  Erakine  d.  Staley,  13  Leigh.  406. 

*  Walcott  V.  Keith,  3  Foster,  196. 

*  Stiles  g.  DaTia,  1  Black,  101. 

*  Scholefield  B.  Bcadlee,  S  Martja,  495 ;  Bnkine  v.  Stalej,  13  L^h,  406. 
I  Bnrlin^ame  d.  Bell,  16  Moss,  318;  Swett  v.  Brown,  5  Pick.  178. 

■  Parker  v.  Kinsman,  8  Masi.  436. 

*  DeapMcIi  Line  p.  Bellamy  Man^  Co.,  IS  New  Hamp.  306. 
^0  Despatch  Line  d.  Bellamy  Man.  Co.,  13  Hew  Hamp.  306. 

11  QoOdard  v.  Hapgood,  39  Tenaoat,  3S1 ;  Ctapp  n.  Bogers,  38  Now  Hamp.  483. 
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property  in  the  garnishee's  hands  was  merchandise;  coucemiDg 
which  die  position  taken  was  undoubtedly  correct.  But  where 
the  attachment  of  cAosm  in  action  is  authorized  by  statute,  the  rule 
is  not  carried  to  the  same  extent.  In  Missouri  this  is  authorized, 
and  a  garnishee  may  there  be  charged  in  reepect  of  ekotet  in  tu^ion 
in  his  hands  belonging  to  the  defendant.  In  a  case  which  arose 
there,  a  bank  was  summoned  as  garDishee,  having  in  its  possessioD, 
for  collection,  a  bill  of  exchange  belonging  to  the  defendant,  upon 
which  it  brought  suit  against  the  acceptor,  who  set  np  the  garnish- 
ment of  the  bank  as  a  bar  to  its  right  to  maintain  an  action  on  the 
bill ;  but  it  was  held,  that  the  bank's  ri^t  of  action  was  not  lost 
by  the  &ct  of  die  garnishment.' 

§  454.  Garnishment  cannot  be  extended  in  its  operation  beyond 
the  mere  matter  of  reaching  the  property  or  effects  of  the  defend- 
ant. It  has,  and  can  have,  no  eSect,  as  an  attachment  of  dia 
property  of  the  garnishee,  as  security  for  the  payment  of  the  judg- 
ment which  may  be  recovered  i^inst  him,  as  garnishee ;  nor  can 
any  distinct  proceeding,  unless  expressly  authorized  by  statute,  be 
based  on  the  garnishment  to  accomplish  tliat  object.  Therefore, 
where,  in  a  proceeding  in  chancery,  certain  parties  were  garnished, 
and  afterwards  the  complainant  filed  a  supplemental  bill,  suggest- 
ing that  ihey  were  bankrupt,  and  had  sent  large  quantities  of  their 
goods  to  certain  parties  for  sale  at  auction,  and  that,  if  the  proceeds 
of  the  sale  of  the  goods  should  be  paid  to  the  garnishees,  they  would 
contrive  so  to  dispose  of  them,  that  the  complainant  would  lose 
all  benefit  of  the  decroe  ;  and  the  court  thereupon  granted  a  re- 
straining order  on  the  auctioneers ;  and  upon  their  answering, 
showing  tlie  balance  remaining  in  their  hands,  they  were,  on  the 
final  hearing,  decreed  to  pay  it  to  the  complainant ;  it  was  held, 
that  the  proceeding  was  unauthorized.^  Much  less  is  there  any 
authority  for  a  Court  of  Chancery  to  attach  a  debt  due  to  a  debtor 
of  the  defendant,  and  apply  it  tp  the  payment  of  the  defendant's 
debt." 

§  454  a.  Garnishment  can  have  no  retroactive  efiect,  so  as  to 
alTect  prior  transactions  between  the  garnishee  and  the  defendant, 

'  Bnnk  of  the  Slate  oT  BCisouri  o.  Bi«doir,  31  IfUnoari,  533. 
^  Woir  V.  Tappan,  9  Duia,  861.     See  Parker  v.  Fur,  9  Browne,  Stl 
'  Jon«<i  r.  Huntington,  9  N£issanri,  MB. 
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or  to  subject  the  former  to  liability  on  account  of  property  of  tho 
latter  which*  was  in  his  hands  previous  to  the  ganiishment,  but 
not  at  that  time.  Thus,  where  the  garnishee,  prior  to  the  gamish- 
meot,  had  had  property  of  the  defendant  in  his  possession  under 
a  secret  trust,  which  would  have  been  void  as  against  creditors ; 
but  before  he  was  garnished  he  had  delivered  the  property  to  the 
defendant ;  it  was  held,  that  he  could  not  be  charged.^ 

§  454  b.  Gramishment  can  have  no  eSect  to  overthrow  trusts, 
in  order  to  reach  moneys  supposed  to  belong  to  a  debtor.  What- 
ever of  money  or  property  of  the  debtor  ie  sought  to  be  reached 
by  this  proceeding,  must  be  his  abtohUely,  disencumbered  of  any 
trust  declared  in  bis  favor,  or  that  of  any  other  person.  Thus, 
where  a  testator  bequeathed  to  his  son  a  sum  of  money  "/«■  the 
tupport  of  hiTtu^  and  family,  and  for  no  other  pii^yote  "  ;  and  a 
part  of  that  sum  had  been  recovered,  and  paid  to  the  attorney 
of  the  son,  in  whose  hands  it  was  attached ;  the  court  held,  that 
the  money  was  a  tru»t  fimd  under  the  will,  in  which  the  son  had 
no  such  absolute  right  as  to  authorise  its  being  attached  for  his 
debts,  either  before  or  after  it  came  into  his  hands.  "  The  will," 
said  the  court,  '*  should  be  carried  out  according  to  the  intent 
of  the  testator.  And  we  can  have  no  possible  doubt  that  it  was 
his  object  to  create  the  money  in  the  hands  of  his  son  a  trust 
fimd,  for  the  use  specified  in  the  wiU.  The  testator  not  only  used 
affirmative  words,  appropriate  to  create  a  trust  fund,  but  he  saw 
fit  at  the  same  time  to  add  a  negative.  The  words  are,  — '  for 
the  support  of  himself  and  family,  and  for  no  other  purpose.'  To 
hold  that  under  this  will  the  sou  took  the  money  absolutely  as 
his  own,  and  not  as  a  trust  fund,  would  be  to  pervert  the  use  of 
language,  and  the  obvious  intent  of  the  testator.'*  * 

§  455.  In  garnishment,  as  in  the  case  of  a  levy,  attachments 
take  precedence  in  the  order  of  their  service.  The  right  of 
several  attaching  creditors,  as  between  themselves,  by  virtue  of 
their  successive  processes,  to  reach  the  effects  of  their  common 

>  B«iley  ».  Rom,  20  New  Hamp.  S03.  Sea  Bnwraon  e.  Wallace,  Ibid.  SBT.  In  Whit- 
lier  D.  Frescott,  4S  Maine,  367,  it  wa«  held,  that  one  vho  hod  received  a  gratuitous  gift 
of  money,  will  not  be  chargcnble  therefor  aa  gamiihee  of  the  donor,  altbongh  the  debt 
•ned  for  exiited  prior  to  the  gifl,  if  the  ease  doea  not  disclose  that  the  donor  was  insol* 
Tent  or  largelj  indebted. 

■  White  a.  While,  30  Veroant,  33S. 
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debtor  in  the  hands  of  a  garnishee,  is  a  matter  of  strict  lav,  and 
unless  the  creditor  in  the  prior  process  perfects  his  tight  as  against 
the  garnishee,  hj  obtaining  final  judgment  that  may  be  enforced 
in  the  manner  provided  by  law,  hia  process  will  fail  to  postpone 
or  defeat  the  s\ibsequent  attachers  in  reaching  such  effects.  Thus, 
where  a  garnishee,  under  an  arrangement  with  the  first  of  several- 
attaching  creditors  and  the  defendant,  paid  his  debt  to  such  credi- 
tor, and  the  latter  did  not  prosecute  his  suit  to  Judgment  against 
the  garnishee  and  Uie  defend^t,  the  garnisheo  was  held  still 
liable  to  a  subsequent  attaching  creditor,  who  completed  his 
judgment,  and  wlioso  process  was  served  prior  to  such  arrange- 
ment.^ And  so,  if  a  junior  attachment  be  first  ripened  into  a 
judgment,  that  gives  no  right  to  priority  of  recourse  against  the 
garnishee,  over  a  writ  previously  served.'  And  where  one  has 
been  subjected  to  garnishment  in  different  jurisdictions,  and  mates 
known,  to  the  court  in  wliich  be  was  last  served,  the  fact  of  the 
previous  garnisliment,  that  court  will  take  such  measures  as  it 
may  deem  expedient,  to  protect  him.from  double  liability,  and  at 
the  same  time  to  continue  his  responsibility  to  its  authority,  in 
the  event  of  his  release  from  that  of  the  court  in  which  he  was 
previously  garnished.  In  such  a  case  the  Supreme  Court  of 
Louisiana  considered,  that  there  slionld  he  a  stay  of  proceedings 
for  a  seasonable  time,  or  that  the  plaintiff  should  give  proper 
security  to  the  garnishee,  to  indemnify  him  against  lose  from 
the  previous  attachment.' 

§  456.  After  the  foregoing  general  remarks,  the  first  inquiry 
naturally  presenting  itself  is  for  general  principles  regulating 
the  liability  of  garnishees.  This  liability  may  result,  as  we  ahaU 
hereafter  fully  see,  either  from  the  possession  by  the  garnishee, 
when  summoned,  of  personal  property  helon^ng  to  the  defendant, 
or  from  his  being,  at  that  time,  indebted  to  the  defendant.  It 
will,  therefore,  at  once  be  apparent,  that  many  questions  must 
arise,  as  to  the  nature  and  condition  of  the  property  in  tlie  gar- 
nishee's hands,  and  the  nature,  extent,  and  qualifying  circum- 
stances of  his  liability  as  a  debtor  of  the  defendant,  necessarily 

1  Wilder  v.  Weatherhead,  32  Vermont,  765.    Ante,  §  362. 

'  Erakine  D.  Statcj,  1 2  Leigh,  406 ;  Moore  ».  Hott,  10  Grattan,  SM;  Talbot  i>.  Hard- 
ing, 10  Miasouri,  3S0;  JotuuoD  v.  Griffith,  S  Craoch,  C.  C.  199;  Artedge  v.  Wbile,  1 
Head,  241. 

*  Woodinff  V.  French,  6  Loniiiana  Anaml,  S3. 
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inTolTing  the  determinatioa  of  many  legal  principles.  These 
questions  will  be  considered  in  their  appropriate  order :  at  present 
it  is  important  to  la;  the  groundwork  of  general  principles. 

§  457.   It  is  necessary,  in  the  first  place,  to  hear  in  mind,  that, 
^vherever  the  distinction  exists  between  common  law  and  chancery 
jurisdiction,  courts  of  law  cannot  undertake,  by  garnishment,  to 
settle  equities  between  the  parties,  in  order  to  subject  on  equitable 
demand,  which  the  defendant  may  have  against  the  garnishee,  to 
the  payment  of  the  defendant's  debt.     Where  this  distinction  does'     7  r  /•    if 
not  exist,  and  both  branches  of  jurisdiction  are,  as  it  were,  fused    ii^--      ^- 
into  one,  or  where,  as  in  some  States,  courts  of  chancery  areN^'^J    "^^  / 
vested  with  jurisdiction  in  attachment  cases,  the   rule  may  be  / 
different.     In  courts  of  law,  however,  garnishment  must  be  con-y 
ddered  as  a  legal  and  not  an  equitable  proceeding,  and  conse- 
quently the  defendant's  rights  to  the  fund  or  property  sought 
to  be  condemned  must  be  legal,  as  contradistinguished  from 
equitable.     If  this  rule  bo  departed  from,  there  will  be  no  stopping 
point,  and  we  must  go  the  full  length,  and  claim  that  the  equitable 
rights  of  the  defendant  may  be  attached  by  garnishment  in  a  suit 
at  law,  and  thus  a  court  of  law  will  become  invested  with  cog- 
nizance of  equitable  rights,  and  tlierefore  bound  to  ascertain  and 
condemn  them,  however  difficult  the  task  may  be,  or  however 
incompetent  the  powers  of  the  court  for  this  purpose.' 

Thus,  wliere  a  garnishee  was  sought  to  be  charged  on  the 
ground  that  he  was  indebted  to  the  defendant  iu  respect  of  a 
partnership  which  had  existed  between  them,  but  the  accounts 
of  which  had  not  been  settled,  it  was  held,  that  the  proceeding 
could  not  be  sustained ;  that  the  partnership  accounts  could  not 
be  settled  in  that  way,  but  only  in  equity.' 

§  458.  A  fundamental  doctrine  of  garnishment  is,  that  the 
plaintiff  does  not  acquire  any  greater  rights  f^unst  the  garuisliee 
than  the  defendant  himself  possesses.    When,  therefore,  tlie  at- 

1  HutgII  b.  Whitman,  19A[abanu,  139;  TttomM  p.  Hopper,  9  Ibid.  443;  Bojt  v. 
Swift,  13  Vermani,  129;  Hij  f .  Bnker,  19  lUiDdj,  B9;  Ferrj  n.  Thomloii,  7  Rhode 
Island,  IS;  Clarke  n.  Faraom,  Ibid.  174. 

■  Barnbun  n.  Hopkinson,  IT  New  Hamp.  S99;  Treadwell  v.  Bromi,  41  Itrid.  12. 
Nor  CBD  the  garnishment  of  one  partner  in  an  action  sguiut  hia  copartner,  aathorize 
ihe  attaching  plaintiff  to  muntaln  a  bill  in  eqoi^  againat  the  latter  Tor  an  account, 
to  aa  to  reach  the  debtor'!  intereM  In  the  partoenhip.  Trcadwclt  u.  Brown,  43  New 
Bamp.aM. 
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taclunent  plaintiEF  seeks  to  avail  himself  of  the  rights  of  the  defend* 
ant  against  the  garnishee,  Lia  recourse  against  the  latter  must  of 
necessity  be  limited  by  the  extent  of  the  garnishee's  liability  to 
the  defendant.  This  pi'iiiciple  is  subject,  however,  to  an  exception, 
where  the  garnishee  is  in  possession  of  effects  of  the  defendant 
under  a  fraudulent  transfer  from  the  laiter.  There,  though  the, 
defendant  would  have  no  claim  against  the  garnishee,  yet  a  credi- 
tor of  the  defendant  can  subject  the  effects  in  the  garnishee's 
hands  to  his  attachment.' 

i  §  459.  The  plaintiff's  right  to  hold  a  garnishee,  exists  only  bo 
long  as,  in  the  suit  iu  which  the  garnishment  takes  place,  he  has 
a  right  to  enforce  his  claim  against  the  defendant.  When  his 
remedy  against  the  latter  is  at  an  end,  so  is  his  recourse  i^inst  * 
the  garnishee.  That  the  latter  may  show  that  the  plaintiff's  right 
against  him  has  been  thus  terminated,  cannot  he  doubted.  Thus, 
where  one  was  garnished  under  an  execution,  he  was  permitted 
to  show  by  a  previous  execution  in  the  same  case  that  the  de- 
fendant had  satisfied  the  judgment.' 

§  460.  As  the  whole  object  of  garnishment  is  to  reach  effects 
or  credits  in  tlie  garnishee's  hands,  so  as  to  subject  them  to  the 
payment  of  such  judgment  as  the  plaintiff  may  recover  against 
the  defendant,  it  results  necessarily  that  there  can  be  no  judgment 
against  the  garnishee,  until  judgment  against  the  defendant  shall 
have  been  recovered.' 

§  461.  In  order  to  a  recovery  against  a  garnishee,  it  must  be 
shown  affirmatively,  either  by  his  answer  or  by  evidence  aliunde, 
that  he  has  property  of  the  defendant  in  his  possession,  of  a 
description  which  will  authorize  his  being  charged,  or  tliat  he  is 

1  Lamb  v.  Stone,  II  Hck.  SST.  This  wm  an  action  an  the  casa  bjr  a  creditor  ngluD't 
a  person  m  whom  jl  was  alleged  the  dcbtor'had  modc.n  frnndulenl  sale  of  his  property. 
The  court  bcld,  that  the  actioD  could  not  be  muDtained,  hecsnu,  !.  If  Che  sale  wai 
frandtilent,  the  property  itsb  liable  to  attachment,  after,  as  well  as  before,  the  sale ;  and 
S.  If  the  property  could  not  be  come  at  to  be  attached  BpeciliGally,  it  mij^ht  be  reached 
in  the  pnrchiuer's  hands  by  gamiBhrneat.  See  United  States  b.  Vanghan,  3  Binney, 
394. 

'  Thompson  «.  Wallace,  3  Alabama,  133 ;  Price  v.  Higpns,  1  Littell,  374. 

'  Gaines  t>.  Beime,  3  Alabamn,  114;  Leigh  b.  Smith,  5  Ibid.  &83 ;  Lowry  r.  Clem- 
on  ts,  9  Ihid.  49S;  Boatwtek  «.  Beach,  IB  Ibid.  80;  Case  e.  Moore,  31  Ibid.  TSS ;  Cald- 
well 0.  Townsend,  5  Martin,  s.  s.  307 ;  Proscas  t.  Hason,  IS  LoaiHlann,  IS;  Uouw. 
mans  n.  Hcilbron,  23  Georgia,  186;  Rose  v.  Whaley,  14  Louisiana  Annual,  374. 
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indebted  to  the  defendant.  The  l&w  vill  not  presame  him  liable, 
nor  vill  he  be  required  to  show  fkcts  entitling  him  to  bo  dis- 
charged, until  at  least  a  primd  facie  case  is  made  out  against 
him.  On  the  contrary,  the  rule  is  .the  other  way,  that  he  will  be 
entitled  to  be  discliarged,  unless  enough  appear  to  render  him 
-  liable.  In  this  respecf  he  stands  precisely  in  the  position  he 
would  occupy  if  the  defendant  had  sued  him.  A  dictum  of 
PAHSosa,  C.  J.,  in  1867,  very  proper  as  applied  to  the  case  before 
him,  but  wholly  erroneous  as  a  general  principle,  —  that  "the 
tnigtecB  must  be  holden,  unless  sufficient  matter  appears  in  their 
answers  to  discharge  them,"^  created  and  kept  alive  in  Massa- 
chusetts, for  many  years,  a  misconception  of  the  true  position 
of  a  garnishee,  and  of  the  principles  upon  which  he  should  be 
held  liable.  Recently,  however,  the  Supreme  Court  of  that  State, 
in  an  elaborate  opinion,  traced  the  rise  and  prc^ess  of  that  mis- 
conception, and  finally  settled  the  rule  that  the  garnishee's  liability 
should  be  affirmatively  shown.' 

§  462.  It  is  an  invariable  rule,  that  under  no  cirounLStances 
shall  a  garuishee,  by  the  operation  of  the  proceedings  gainst 
him,  be  placed  in  any  worse  condition  than  he  would  be  in,  if  the 
defendant's  claim  against  him  were  enforced  by  the  defendant 
himself.  This  is  necessary,  in  order  to  protect  the  garnishee's 
rights,  as  between  him  and  the  defendant,  and  to  enable  the 
garnishee  to  defend  ^gunst  a  suit  which  the  defendant  might 
bring  against  him  on  the  same  liability  for  which  he  may  have 
been  held  as  garmshee. 

§  462  a.  In  some  States,  statutory  authority  is  given,  for  the 
garnishment  of  one  who  is  bound  by  contract  to  deliver  goods  or 
chattels  to  the  defendant ;  and  for  the  delivery  thereof  to  the  officer 
holding  the  execution  in  the  case,  in  discharge  of  the  garnishee's 
liability.  In  such  case  the  garnishee  cannot  be  charged,  if  his 
contract  was  to  deliver  the  goods  in  another  State  ;  for  the  officer 
holding  the  execution  has  no  authority  to  go  there  for  them,  or  to 
receive  them  there.* 

>  Webaler  v.  Gage,  3  Man.  SOS. 

'  Porter  v.  Stereni,  S  CaBhing,  530.  See  Lomenan  e.  Hnffluan,  I  Datcher,  SSG; 
Williams  v.  Housel,  3  lova,  IM ;  Hunt  v.  Coon,  9  IsdiuiK,  B37 ;  Reagan  v.  Faciflo 
Bailroad,  SI  Missouri,  30;  Lans  u.  Fell,  7  Gray,  491;  DiiscoUB.  Hoyt,  II  Ibid.  40*. 

*  Clark  V.  Brewer,  6  Gray,  330: 
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§  463.  As  to  the  geueral  basia  of  a  gamisliee'e  liability,  it  will 
be  found,  oa  examiaatioti,  that  whatever  else  may,  under  par- 
ticular statutes,  authorize  his  being  charged,  there  are  two  coin- 
preheDsire  grounds,  common  to  ever;  attachment  system,  nz. 
1.  His  possession,  when  gumisbed,  of  personal  property  of  the 
defendant,  capable  of  being  seized  and  sold  on  execution ;  and,  2. 
His  liability,  ex  contraetu,  to  the  defendant,  whereby  the  latter 
has,  at  the  time  of  the  garnishment,  a  cause  of  action,  present  or 
future,  against  Mm.  With  such  exceptions  and  modi&catione  as 
are  hereinaner  presented,  these  are  the  fundameutal  grounds  of 
a  garnishee's  liability,  in  all  ^e  garnishment  systems  of  Ei^^land 
and  the  United  States. 

The  terms  of  the  difierent  State  laws  prescribing  the  garnishee's  , 
liability  are  set  forth  in  the  Appendix ;  where  it  appears  that 
In  some  States  he  may  be  charged  in  respect  of  real  estate  of  the 
defendant  in  his  hands ;  aud  in  some,  on  account  of  <Aoae»  in  ac- 
tion ;  but  aside  from  such  special  provisions,  the  language  used  in 
defining  his  liability,  though  varied,  and  olteu  cumulative,  will, 
on  examination,  be  found  to  resolve  itself,  in  each  case,  into 
those  two  general  grounds ;  which  may  be  considered  as  fully 
embraced  in  any  system  which  provides  no  more  than  that  one 
havmg  "  goods,  effeOe,  or  credits  "  of  the  defendant  iu  his  posses- 
siou  may  be  charged  as  his  garnishee.  The  addition  of  the  word 
"  money,"  or  "  chattels,"  or  "  property,"  or  "  rights,"  which  is 
frequently  found,  or  that  of  all  of  them,  is  not  couceived  to  en- 
large, in  legal  construction,  the  basis  afforded  by  the  compre- 
heusive  terms,  "  goods,  effects,  or  credits."  Hence  tlie  general 
applicability  of  the  decisions  in  Massachusetts  and  Maine,  where, 
under  statutes  using  those  words,  it  has  been  uniformly  held, 
that,  to  charge  a  garnishee,  the  defendant  must  either  have  a  cause 
of  action  against  faim,  or  the  garnishee  must  have  in  Yiis  possession 
personal  property  belonging  to  tlie  defendant,  capable  of  being 
seized  and  sold  on  execution.'  And  the  same  rule  prevails  ia 
New  Hampshire  and  Vermont,  where  "  any  person  having  in  his 
possession  money,  goods,  chattels,  rights,  or  credits  "  of  the  de- 
fendant, may  be  charged  as  garnishee,'    And  where  this  posses- 

1  Hune  F.  ft  M.  Ing.  Co.  e.  Weeks,  7  Man.  43B;  White  v.  Jenkios,  16  Ibid,  ti; 
Brigden  i>.  Gill,  Ibid.  523  ;  Rundlet  v.  Jordui,  3  Maine,  47. 

*  HBTcn  B.  Wentworth,  S  Hew  Bunp.  93;  Adanu  u.  Barrett,  Ibid.  374;  Piper  t>. 
Piper,  Ibid.  439  J  Oweoleaf  b.  Peirin,  8  Ibid.  a73;  Panln.  Paul,  10  Ibid.  117;  GetcbeU 
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Edon  exists,  the  possessor  cannot  escape  the  operadon  of  the 
garnishment  on  the  ground  that  the  property  for  which  it  is 
Bought  to  charge  him  might  have  been  attached  by  levj,^ 

§  464.  The  rule,  as  just  stated,  is  qualified,  in  the  case  before 
referred  to,  of  the  garnishee's  possession  of  effects  of  the  defend- 
ant under  a  fraudulent  transfer,*  and  is  also  sulgect  to  excep- 
tions. For  instance,  where  the  garnishee  has  in  his  possession 
property  which,  when  he  is  summoned,  could  not  be  seized  under 
attachment  or  execution,  because  not  removable  without  material 
injury  to  it,  —  as  hides  in  the  process  of  tanning,  —  he  may 
nevertheless  be  charged  as  garnishee  in  respect  of  such  property, 
because  he  can  hold  it  until  it  be  in  a  condition  to  be  delivered 
on  execution."  So,  an  attorney  at  law,  who  has  collected  money 
for  his  client,  may  be  held  as  garnishee  of  the  client,  though  the 
latter  have  made  no  demand  of  payment,  without  which  he  could 
maintain  no  action  against  the  attorney.*  So,  a  person  indebted 
to  two  jointly,  either  on  implied  assumpsit,*  or  by  note,'  may  be 
charged  as  garnishee  of  one  of  bis  creditors,  though  that  one 
could  not  maintain  an  action  against  him  without  joining  his 
co-creditor.    So  where  the  garnishee  is,  when  summoned,  a  debtor 

c.  Chaae,  37  Ibid.  106 ;  Hnlchiiu  t>.  Hawl^,  9  Tennoiit,  S99 ;  HoTt  e.  SwUt,  13  Ibid. 
I3». 

'  Brown  v.  Davie,  18  Temioitt,  SlI. 

■  Ante,  S  498. 

*  Clark  V.  Brown,  14  Mub.  «t. 

*  SwplcKE.  8t»plea,4Uaine,93a;  T7oodbrHlgec.Horae,SNewHamp.51S;  Thajn 
e.  Shenuan,  12  Hoss.  441 ;  Bilej  d.  Hint,  S  Penn.  Stale,  346 ;  Mmd  v.  Bnfonl,  3  Ala- 
bnma,  313.  In  Cotbj  e.  Povran,  18  Vermont,  bsa,  WtLLlAua,  C.  J.,  uid  :  "It  is  ob- 
jected that  no  action  could  have  been  mainlaiacd  bj  the  debtor  against  the  tnutee, 
wiihont  a  prcviona  demand,  and  that  because  no  such  demand  was  fonnd  in  the  case, 
the  tmstee  should  not  have  been  held  chargeable.  It  is  not  necesiarj,  to  conatiLnta 
&a  relation  <tf  debtor  and  tmatM,  that  a  right  of  action  ibonid  actually  exist  and  be 
perTectcd  in  the  debtor,  at  the  commencement  of  the  trustee  process.  It  is  sufficient, 
if  property  is  d^MSited  with  the  tmstee,  or  that  he  is  indebted  to  the  principal  debtor, 
though  something  fnrtber  may  be  requisite,  to  consUtuto  a  right  of  action  thereibT." 
In  Qnigg  e.  Kittredge,  18  New  Bunp.  137,  the  court  said :  "  Actions  cannot  be  main- 
tained by  the  party  entitled,  against  attorneys,  sheriK,  agents,  &c,  who  have  moneys 
in  their  hands,  collected,  until  a,  demand  ban  been  made.  So,  bailees  are  not  an- 
Bwerable,  in  many  caaea,  until  ibere  has  been  a  demand.  So,  administrators  of  Inaol- 
vent  estates  cannot  be  charged  until  demand,  after  a  dividend  has  been  declared,  not 
administrators  generally,  for  the  share  of  an  heir.  But  they  may  be  charged  as  trustees, 
although  there  has  been  no  demand.  The  reason  is,  that  the  process  of  foreign 
attachment  is  not  regarded  as  an  adverse  suit,  as  against  the  trustee.  Instead  of  being 
subjected  to  costs,  he  recovers  coats,  and  these  are  regarded' ae  an  indemni^." 

*  Whitney  d.  Hoaroe,  19  Maine,  4S. 

'  Miller  r.  Bichardson,  1  Missouri,  310. 
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of  the  defendant,  but  the  debt  is  payable  at  a  future  time  :  though 
the  defendant,  at  the  time  of  the  gambhment,  can  maiutain  iio 
action  against  the  garnishee,  yet  the  latter  ma;  be  charged. 
Thus,  where  a  savings  bank  was  garnished,  and  at  the  time  had 
money  of  the  defendant  on  deposit,  which,  by  the  tenns  of  its 
charter,  could  be  withdrawn  by  him  only  at  certain  designated 
times,  and  after  a  week's  notice,  and  upon  the  production  of  his 
pass-book,  or  satisfactory  evidence  of  its  loss,  none  of  which 
requirements  had  been  met  by  the  defendant  before  the  garnish- , 
ment  took  place,  and  therefore  he  then  had  no  cause  of  action 
against  the  bank ;  it  was  held,  that  the  bank  was,  nerertheless, 
chargeable  as  garnishee.' 

§  465.  Still  the  rule  as  stated  may  be  considered  generally  ap- 
plicable, and  it  follows  theftce,  that,  without  express  BtBtutor7 
warrant,  one  cannot  be  made  liable  as  garnishee  in  respect  of  real 
estate  of  the  defendant  in  his  possession,  and  it  has  been  so  held 
in  several  instances.,  lu  Maine,^  Massachusetts,^  and  Connecticut,* 
where  the  possession  of  "  goods,  effects,  or  credits  "  of  the  defend- 
ant, by  the  garnishee,  is  the  criterion  of  the  garnishee's  liability, 
real  estate  is  not  considered  to  come  within  the  meaning  of  those 
terms.  In  New  Hampshire'  and  Yermont,"  under  statutes  basing 
the  liability  of  the  garnishee  on  his  possession  of  "  money,  goods, 
chattels,  rights,  or  credits,"  the  same  doctrine  is  held. 

Therefore,  where  A.,  when  about  to  abscond,  fraudulently  exe- 
cuted a  note  to  B.,  and  a  mortgage  to  secure  the  payment  of  the 
note,  and  B.  was  subsequently  garnished,  the  court  said :  "  The 
lands  mortgaged  are  not  efiects  within  the  statute,  because  the 
mortgB.ge  being  fraudulent  as  to  creditors,  the  lauds  mortgaged 
may  be  taken  in  execution,  either  by  the  plaintiff  or  by  any  other 
creditor.  And  it  has  long  been  settled  that  where  lands  are  fraud- 
ulently conveyed  by  a  debtor,  tlie  grantee  is  not  thereby  a  trustee 

1  Nichols  V.  ScoMd,  S  Bbode  laUod,  133.  See  C\a:pp  v.  Bancock  Bank,  1  Ailen, 
3M. 

■  Moor  D.  Towle,  3S  Uaine,  133 ;  Sledman  v.  Vickerj,  43  Ibid,  isa ;  Plnimtier  v. 
Bnndlett,  Ibid.  3fiS. 

*  How  t).  Field,  S  Mum.  390 ;  Dickinson  o.  Strong,  4  Fick.  GT ;  Riple}'  v.  Seyemtet, 
3  Ibid.  474 ;  Oora  v.  Cliab/,  S  Ibid.  G3S ;  BisuU  v.  Strong,  9  Ibid.  693.  See  SejUMor 
9.  Kruoer,  5  Iowa,  3S5. 

*  Bisluy  V.  Weltex,  S  Conn.  «31. 

*  Wright  D.  Boaworth,  7  New  Hamp.  590. 

*  Boxier  v.  Comer,  13  Vermont,  61S. 

[SIO] 


D.qil.zMBlG001^IC 


CHAP.  IVm.]  GABHISHMENT.—  GENERja  VffiWS.  §  465 

for  creditors,  becaoso,  as  to  them,  the  coQTeyaDce  is  void,  and  the 
lands  are  liable  to  their  executions,  without  the  assent  or  exposure 
of  the  grantee.  If  he  was  holden  a  trustee  to  the  value  of  the 
lands,  after  having  paid  one  creditor  that  value,  another  creditor 
might  by  his  execution  take  the  lands  from  him,  and  thus  he 
would  in  effect  be  charged  with  the  value  without  aaj  considerar 
tion." ' 

So,  where'  an  Insolvent  debtor  had  assigned  personal  and  real 
property  for  the  payment  of  certain  debts,  and  the  assignee  was 
gariiished,  he  was  held  not  liable  in  respect  of  the  real  estate ;  tlie 
court  basing  its  judgment  on  the  following  grounds :  "  There  are 
great  difficulties  in  charging  the  assignee,  by  the  trustee  process, 
ou  account  of  the  real  estate  bo  conveyed.  Indeed,  the  provisions 
of  the  statute  cannot  bo  executed  upon  it,  according  to  the  inten- 
tion of  the  legislature,  uor  can  real  property  thus  situated  be 
brought  within  any  technical  definition  of  the  words  of  the  statute 
which  designate  the  objects  of  the  process.  Land  is  neither  goods, 
effects,  nor  credits ;  neither  is  the  assignee  indebted  to  the  assignor 
on  account  of  it.  K  this  difficulty  could  be  overcome  by  giving  a 
broader  signification  to  the  term  effects  than  is  usually  assigned  to 
it,  there  are  other  difficulties  which  are  quite  insuperable.  The 
sixth  section  of  the  statute  provides  that  the  trustee,  when  judg- 
ment is  rendered  agtunst  the  principal,  and  against  his  goods  and 
effects  in  the  hands  of  the  trustee,  may  discharge  himself  by  ex- 
posing the  goods  and  effects  of  the  principal  to  the  officer  who  has 
the  execution ;  and  the  officer  may  then  seize  and  sell  them  as  the 
property  of  the  principal.  This  is  wholly  inapplicable  to  land ; 
which  cannot  be  considered  as  the  principal's  while  the  legal  title 
is  in  the  assignee.  And  then  the  form  of  the  execution  provided 
in  the  statute  manifestly  shows  that  real  estate  was  not  in  the 

>  Bow  e.  Field,  5  Hasa.  390.  la  Hanter  t>.  Case,  20  Tenoont,  1 9S,  it  ffM  aCUmpled 
to  Bnbjcct  a  gamiahoe  ta  liability  on  account  of  real  estate  held  by  him  under  a  convey- 
ance which  va»  Toiil  ns  to  creditors.  The  statutory  proviaiou  bearing  on  the  case  waa, 
that,  if  the  person  sammoned  aa  trasCee  ahonid  have  in  Ma  poaaesglon  any  goodi,  fffictt, 
or  artditt  of  the  principal  dcrendaal,  which  he  holds  by  a  coarcyance,  or  title,  that  is 
void  aa  io  the  creditors  of  the  principal  defendant,  he  may  be  adjudged  tmaicc  on  ac- 
count of  such  goods, '  effects,  or  credita,  although  the  principal  defendant  could  not 
muntain  aa  action  therefor  againat  him.  Bexnett,  J,,  In  delivering  the  opinion  of 
the  court,  aaid :  "  There  can  be  no  preteuce  that  real  Bstntc  can  ba  brought  within  the 
■tatule.  nnleu,  indeed,  within  the  term  effecta.  Certainly  it  ia  not  goodt  or  crediti.  It 
la  not  within  the  popular  meaning  of  the  tenu  effra*.  That  word,  ns  ordinarily  used, 
Is  andentood  to  mean  yaodi,  masabUt,  pmonat  aiatt ;  and  I  am  not  aware  that  the  word 
^xU  has  even  been  deflned  by  any  Iq^al  writer  aa  including  real  estate." 
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coutemplation  of  the  legislature,  as  &  eabject  of  the  procesB.  It 
requires  tbo  sheriff,  for  want  of  ^oods,  chattels,  or  load*  of  the 
principal  in  his  own  hands  and  posBesGion,  or  of  goods:,  fffecU,  and 
creditt  in  the  hands  of  the  trustees,  to  be  by  them  discovered  and 
exposed,  to  take  the  body  of  the  principal,  £c.  Now  land  con- 
Teyed  to  the  assignee  by  a  bond  fide  deed  cannot  be  considered  as 
in  the  hands  or  possession  of  the  principal,  nor  can  it  be  considered 
as  goods,  e&cts,  or  credits  in  the  hands  of  the  troBtee." ' 

The  reasons  here  given,  though  referring  principally  to  the 
statute  of  Massachusetts,  yet  have  a  general  applicability ;  as  in 
.  most  if  not  all  the  States,  a  garnishee  may  discbarge  himself  firtna 
Uability  in  respect  of  property  of  the  defendant  in  bis  hands,  by 
delivering  it  to  the  officer.  Wherever  this  is  the  case,  it  would 
seem  to  follow  that  a  garnishee  should  not  be  chafed  in  respect 
of  property  which  he  cannot  so  deliver,  and,  therefore,  not  in  re- 
spect of  real  estate.  But,  aside  from  statutory  provisions,  it  is 
sufficient  that,  if  the  conveyance  to  the  garnishee  be  bond  fide,  he 
has  no  property  of  the  defendant  in  his  possession,  and  if  it  be 
fraudulent,  the  property  is  subject  to  the  execution  against  the 
defendant,  without  any  disclosure  by  the  garnishee ;  aud  that  the 
garnishee  if  made  liable  by  one  creditor  for  the  value  of  the  land, 
may  afterwards  lose  the  land  by  a  sale  under  another  creditor's 
execution. 

But  though  a  garnishee  may  not  be  charged  in  respect  of  real 
estate  of  the  defendant  in  his  possession,  we  shall  hereafter  see 
that  he  may  be,  on  account  of  liabihties  growing  out  of  the  pos- 
session of  such  property. 

§  465  a.  The  whole  scope  of  die  doctrines  stated  in  the  preoed 
ing  sections  of  this  chapter  would  seem  to  indicate  clearly  that 
garnishment  is  a  proceeding  against  third  persons  ;  that  is,  persons 
who  do  not  stand  in  such  relation  to  the  defendant,  as  that  their 
garnishment  is,  in  fact,  but  the  garnishment  of  the  defendant  him- 
self. And  this,  doubtless,  is  the  object  of  the  proceeding  under 
the  custom  of  London  ;  where,  "  if  the  plaintiff  will  surmise  that 
another  perion  within  the  city  is  a  debtor  to  the  defendant  in  any 
sum,  be  shall  have  garnishment  against  him."  ^  But  attempts 
have  been  made  to  garnish  individuals,  where  to  do  so  was  in  re> 

>  Gore  v.  Cliibj,  S  Fick.  S55;  Chapmoc  v.  WillUini,  19  Qmj,  116. 
■  Ann,  £  1. 
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ality  to  gamisli  the  defendant ;  aa,  for  instance,  a  toll-gate  keeper 
of  a  tum{Hke  road,  and  a  ticket  agent  of  a  railroad ;  and  the 
question  has  arisen,  whether  in  auch  oases  the  proceeding  can  be 
muutaiaed.  Upon  principle,  it  seems  that  it  cannot.  They  are 
not  third  persons,  so  far  as  their  relations  to  the  defendant  are 
concerned ;  bnt  are,  in  effect^  the  defendant  himself.  Their  pos- 
session of  the  defendant's  money  is  his  possession.  He  can  have 
no  right  of  action  against  them  until  a  demand  made  upon'tbem 
for  the  money,  and  their  failure  to  pay  it.  They  occupy  the  same 
position  toward  him  as  a  cashier  does  toward  a  bank,  a  cash  clerk  ' 
toward  a  merchant,  a  treasurer  toward  a  municipal  corporation ; 
simply  custodians  of  the  defendant's  mosey,  under  his  immediate 
superrision  and  control.  Still,  in  the  case  of  a  toll-gate  keeper,  it 
was  held  in  Alabama,  that  he  could  be  charged  as  garnishee  of 
Hie  company  for  which  he  collected  tolls.^  The  same  question 
came  up  in  Pennsylvania,  in  the  case  of  a  ticket  agent  of  a  rail* 
road  company,  employed  at  the  company's  office  to  sell  tickets  to 
passengers ;  and  the  court  held,  that  he  could  not  be  garnished. 
"The  purpose  of  an  attachment,"  said  the  court,  **is  to  reach 
efifects  of  a  defendant  in  the  bands  of  third  persons.  Here,  the 
defendant  is  a  corporation,  -^  a  railroad  company.  Are  its  ticket 
i^uts  to  be  treated  as  third  persons,  so  far  as  regards  money  re- 
ceived by  them  on  the  sale  of  tickets  to  passengers  ?  We  think 
not.  We  suppose  that  the  case  speaks  of  the  ordinary  ticket 
agents  employed  at  the  offices  of  the  company ;  and  of  these  ve 
speak.  The^e  are  the  veiy  Jiands  of  the  company;  it  cannot  do  its 
business  without  them ;  and  if  an  attachment  is  to  be  regarded  as 
arresting  money  received  after  its  serrioe,  then  it  would  always 
occasion  the  dismissal  of  such  agents,  in  order  to  prevent  such  a 
result."  ■ 

§  466.  The  further  consideration  of  this  subject  will  naturally 
lead  to  ite  arrangement  in  two  general  divisions  :  1.  The  liability 
of  a  garnishee  in  respect  of  property  of  the  defendant  in  his  pos- 
eession ;  and,  2.  His  liability  as  a  debtor  of  the  defendant. 

§  467.  On  the  first  point  it  may  be  remarked,  that  it  will  often 
happen  that  a  person  garnished  may  have  personal  property  of  the 
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defendant  in  his  posseBEion,  and  yet  not  be  liable  as  garnishee. 
Various  considerations  determine  the  question  of  liability,  not 
only  as  to  the  nature  of  the  property,  but  as  to  the  circumstances 
under  which  it  is  held.  The  property  may  not  be  such  as  is  con- 
templated by  the  rule  above  declared,  or  by  the  particular  statute 
under  which  the  individual  is  garnished ;  or  his  possession  of  it 
may  not  be  such  as  to  make  him  liable ;  or  the  capacity  in  which 
he  holds  it  may  exempt  him  from  liability ;  or  there  may  be  con- 
tracts in  reference  to  it  which  forbid  his  being  charged.  Many 
such  questions  have  arisen,  eliciting  acute  discussion  and  learned 
adjudication.  We  propose,  therefore,  after  first  considering  who 
may  be  subjected  to  garnishment,  to  treat  of  the  liability  of  a  gar- 
nishee, in  respect  of  personal  property  of  the  defendant  in  bis 
hands,  under  the  following  heads :  — 

I.  What  personal  property  of  the  defendant  in  the  garnishee's 
possession  will  make  the  garnishee  liable. 

n.  The  character  of  the  possession  of  personal  property  by  a 
garnishee,  which  will  be  sufficient  to  charge  him. 

III.  The  garnisbee's  liability,  as  aSected  by  the  capacity  in 
which  he  holds  the  defendant's  property. 

IV.  The  garnishee's  liability,  as  afllbcted  by  previous  contracts 
touching  the  defendant's  property  in  his  bands. 

y.  The  garnishee's  liability,  as  affected  by  a  previous  assign- 
ment of  the  defendant's  property  in  big  hands,  or  by  its  being 
subject  to  a  lien,  morfgage,  or  pledge. 
[8141 


D.qit.zeaOvGoOt^le 


c3^p.  xcl]  veo  hat  be  gabnished.  §  469 


CHAPTER   XIS. 

WHO  MAT  BE  QAESISHED.  —  COEPOEATIONa.  —  IT0N-EE8IDENT8. 

§  468.  As  a  general  proposition,  irrespective  of  the  ulterior 
question  of  liability,  all  persons  are  Eubject  to  garnishment.  But 
there  hare  arisen  questions  of  importance  connected  with  the 
character  and  itatut  of  the  garnishee,  which  it  is  proper  to  con- 
sider, before  proceeding  to  the  more  extended  field  of  inquiry  in 
regard  to  his  liability.  Tliose  questions  are  connected,  1.  with 
the  garnishment  of  corporations,  and,  2.  with  that  of  persons  re- 
siding out  of  the  State  in  which  the  attachment  is  obtained.  The 
consideration  of  these  points  will  form  the  subject  of  the  present 
chapter.  . 

§  469.  As  to  corporations,  provision  is  usually  made  by  statute 
for  their  garnishment.  So  far  as  such  provisions  are  concerned, 
they  need  not  be  here  discussed.  But  where  such  do  not  exist, 
can  a  corporation  be  summoned  as  garnishee,  under  general  en- 
actments, prim&  facie  applicable  to  natural  persons  only?  This 
subject  was  fairly  presented  before  the  Supreme  Court  of  Connect- 
icut,^ and  that  of  Iowa,'  tlie  Court  of  Appeals  of  Maryland,'  and 
that  of  Virginia,*  by  all  of  which  it  was  bold  —  as  doubtless  would 

'  Knox  D.  PtoMction  las.  Co.,  9  Conn.  430. 

*  Walras.  Mascatiae,  4lowH,302;  Taylor  v.  BaTliii£lOD&Mb.B.R.Co,,9Ibid.  111. 

*  Boyd  e.  ChesapMke  &  Ohio  Csnitl  Co.,  IT  MAryland,  195. 

*  Baltimore  &  Ohio  B.  R.  Co.  v.  Goliahae,  13  QntMn,  BBS.  From  tho  ojnnion  of 
die  eoure  the  following  remarlu  are  presented :  "  The  next  error  auigned  ia,  that  Ihs 
court  erred  in  orerraling  the  molioD  to  discharge  the  attachment;  the  plaintiff  in  error 
iniiatini;  Chat  a  corporation  is  not  liable  oa  a  garnishee,  under  the  attacbment  lava. 
The  olyection  is  general ;  applicable  lo  all  corporBlione  aggregate,  without  retbrcneo  to 
the  jnrisdiction  of  the  conrt  over  the  partie*  or  controremy.  The  Code,  ch,  151,  %  S, 
Buchorizca  the  plaintifT  in  an  actiOD  at  la^,  on  proper  affidarit,  to  obtain  an  allnchmenc. 
The  Tth  section  prorides  that  erory  sucb  attachment  may  be  leried  on  any  «atntc,  real 
or  perMmal,  of  the  deibndant;  and  that  it  shall  be  Btifflclently  leyied  by  the  service  of  a 
copy  thereof  on  sacb  persons  as  may  be  in  possession  of  effects  of,  or  known  to  be 
IndebtL'd  to,  the  defendant  By  the  9th  section,  snch  persona  are  to  be  sammoned  to 
iqtpesr  as  garnishees.  The  llth  icction'giTcs  a  lien  from  the  time  of  service,  upon  this 
persona]  property,  choiea  in  action,  and  other  secnritiea  of  the  defendant,  in  the  hand* 
of,  or  due  from,  any  snch  garnishee.  The  17th  section  prorides  that  when  any  garni- 
shee appears  he  shall  be  examined  on  oath.  If  it  appear  on  mch  examination,  that 
be  wa«  indebted,  the  conrt  may  order  him  tf>  pay  the  antonnt  to  dne  by  him ;  or  with 
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be  held  elsewhere  —  that,  though  not  mentioned  in  the  statnte  as 
the  subject  of  garnlBhrnent,  a  corporation  ia  liable  thereto,  in  the 
same  manner  as  a  natural  person. 

§  470.  Whatever  maj  be  the  statutory  mode  of  serving  an  at- 
tachment on  a  corporation  ae  a  garnishee,  a  service  in  a  mode 
authoiized  and  requested  by  the  president  and  directors  of  die 
corporation  will  be  binding  on  it.  It  was  so  held,  where  those 
officers  requested  that  notices  of  garnishment  should  be  delivered 
to  one  of  the  clerks  of  the  corporation.^    But  care  should  be  taken 

the  le&ve  of  (be  coart  he  may  giro  bond  to  pay  the  amODDt  dne  b;  Um  &t  anch  time 
mod  place  u  the  court  may  thereafter  direct  The  1  Bth  eectioa  anthoiixea  the  eoort,  if 
he  &ilB  to  appear,  to  compel  him  to  qipMr,  or  the  court  maj  hear  proof  of  anj  debt 
due  by  him  to  the  defendant,  and  make  the  proper  order  iherenpon.  And  the  19lh 
aection  anthoriiea  a  jory  to  be  impanelled  when  it  ii  eoggeited  that  the  gamiahee  ha* 
not  fhlly  disclosed  the  debta  due  by  him  to,  or  effects  in  hi*  handi  of,  the  deftndtnt; 
and  proTides  tor  a  judgment  on  the  finding  of  the  jury. 

"from  this  reriew  of  the  material  proviaion*  of  the  atatate  bearing  npon  tbii  qti«*- 
tlon,  there  wonld  seem  to  be  nothing  In  the  condition  of  a  corporation  to  axampt  it 
fh>m  being  aommoned  ai  a  garnishee.  When  the  vord  per«oa  i^naed  in  a  statute 
corporatjona  as  ircl!  as  natnral  persona  are  indnded  for  dril  pnrposea.  This  was  the 
rnle  at  common  law.  They  are  to  be  deemed  and  taken  as  pereoni,  when  the  dreom- 
■tancea  in  which  thej  are  placed  are  ideotioal  with  those  of  natoral  peisoikS  exprasly 
included  in  such  iCatntes.  And  the  Code  provides  that  the  word  person  may  extend 
and  be  applied  to  bodies  politic  and  corporate  as  well  as  iadiridnals.  The  general 
words  M  to  what  effbcti,  debit,  or  estate  of  the  def^dant  may  be  attached,  would  aeem 
to  embrace  his  whole  estate,  witbont  respect  to  tfae  character  of  the  person,  natural  or 
artificial,  in  whose  hands  the  effects  were,  or  by  whom  the  debt  was  due.  The  corpo- 
ration standa  in  precisely  the  same  poution  in  regard  to  mch  efficts  or  debts,  as  a  nat- 
nral person.  If  it  owes  the  debt  or  holds  the  eBfects  of  another,  it,  like  an  individaal, 
is  liable  to  be  sued  by  its  creditor  or  the  owner  of  the  property:  and  the  statute  merely 
subatitntes  the  pUlntiff  in  the  attachment  to  the  rights  of  the  creditor  or  owner  ai 
against  the  garnishee.  So  change  is  made  in  its  contract,  or  additional  obligatios 
imposed  on  il,  by  being  prooeeded  agaiiut  as  garnishee.  The  only  particular  in  which 
tbere  U  an;  depanare  from  a  literal  compliance  with  the  statute,  is  in  it^ard  to  that 
proriuoa  of  the  17Ui  section  which  declares  tiiat  when  any  gamiahee  shall  appear,  bn 
ahall  be  examined  on  oath.  This  claoae  was  for  the  benefit  of  the  plaintiff  in  the  at- 
tachment. In  the  case  of  a  corporatJon,  he  mnat  receire  an  answer  in  the  only  mode 
in  which  the  corporation  can  answer,  nnder  its  corporate  aeal.  In  chancery,  wheto^  ai 
a  general  rule,  ail  answera  mnat  be  Terificd  by  oath  or  offlnnation,  a  corporation  most 
answer  ia  the  same  nay,  though  where  a  diacovery  is  wanted,  a  practice  has  prevailed 
of  making  some  of  the  officers  defendants.  The  same  result  could  be  arrived  at  under 
the  attachment  law,  by  examiniog  the  officers  aa  witnesses,  if  the  pluntiff  suggests  that 
a  full  diacloaure  has  not  i>een  made.  This  is  an  inconvenience  to  which  he  ia  aubjecied, 
growing  onl-of  the  character  of  the  gamiahee,  but  (bniiahag  do  Toasoti  for  exempting 
the  corporation  from  being  so  proceeded  again^  when  all  the  other  words  of  the  statute 
are  sufficiently  comprehensive  to  embrace  artificial  aa  well  as  natnral  persona.  The 
miachief  intended  to  be  remedied  ^pliea  as  weH  to  debts  dne  by  them  as  by  individnak; 
and  the  etrcumstances  in  which  they  are  placed  are  the  same  as  those  of  others  embraced 
in  the  itatote,  A  fklr  construction  of  tbe  itatale  aathoiues  the  proceeding  againat  te 
corporation  In  a  proper  case." 

1  Davidson  d.  Donovan,  4  Cranch,  C.  C.  ST8. 
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that  there  be  in  reality  a  aervice  on  the  corporatioD.  The  uoticQ 
of  garnishment  may  be  served  on  its  officers,  but  not  be  a  Bervice 
on  it.  Thus,  where  sneb  notice  was  served  on  the  Major,  Be- 
corder,  and  Treasurer  of  a  city,  informing  them  and  each  of  tliem 
that  they  "  were  attached  and  held  ae  garnishees  of  the  defendant, 
and  as  persona  holding  property  of  said  defendant";  it-was  de- 
cided to  be  no  service  on  the  corporation.^  Whetlier,  however, 
the  service  on  the  corporation  be  in  conformity  with  the  stat- 
ute or  not,  the  appearance  of  the  corporation,  and  submitting 
to  the  jutisdiction  of  the  court,  and  answering,  obviates  tlie  de- 
fect.' 

§  471.  The  rules  governing  the  liability  of  a  corporation  as  a 
garnishee,  do  not  difier  from  those  applioable  to  the  case  of  an 
individual.  The  corporation  must  either  have  personal  property 
of  the  defendant  in  its  possession,  capable  of  being  seized  and  sold 
under  execution,  or  be  indebted  to  him.  Neither  of  these  condi- 
tions is  fulfilled  by  the  mero  fact  of  the  defendant  being  a  stock- 
holder in  the  corporation ;  and  the  corporation  cannot  be  charged 
as  his  garnishee  on  that  account.' 

§  472.  Dififerent  views  are  entertained  as  to  the  manner  in  which 
a  corporation  shall  answer  as  garnishee.  In  Virginia  and  South 
Carolina,  it  must  answer  throtigh  its  chief  officer  and  imder  its 
common  seal.*  In  Alabama,  the  same  rule  exists,  with  the  further 
requirement,  that,  if  the  seal  be  used  by  another  than  the  chief 
offlceTj  it  should  appear  to  have  been  by  the  express  authority  of 
the  directors.  It  was  therefore  held,  tliat  an  answer  of  a  corporar 
tiou  put  in  by  its  cashier,  or  the  individual  answer  under  oath  of 
either  a  president  or  cashier,  is  not  sufficient.^ 

Li  Illinois,  on  the  contrary,  where  the  statute  required  an  an- 
swer to  be  sworn  to  in  all  cases,  it  was  held,  that  an  answer  of  a 
corporation,  signed  by  its  secretary  and  under  its  corporate  seal, 
was  not  sufficient ;   and  as  the  corporation  could  not  sweai',  the 

1  Claflia  B.  low*  City,  13  Iowa,  384. 

>  Hvrii  n.  SomersBC  &  Kennebec  R.  B.  Co.,  47  M^ne,  SBg. 

*  Fluiten  &  Merchonu'  Bank  b,  Le&vcQg,  4  Alabama,  793 ;  Boca  v.  Bon,  SB  Oear- 
Bi»,«7. 

*  Cnllahsn  El.  HaUoweU,  3  Bay,  8;  Baltimore  &  O.  B.  B.  Co.  s.  Qallabne,  19  Gnt- 
tan,  633. 

*  Branch  Baok  v.  Pm,  1  Alabama,  396 ;  Planlen  &  Meithauts'  Bank  v.  Leareni,  4 
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oath  of  D.  proper  officer  or  an  agent  of  tlie  company  would  be  a 
substantial  compliance  with  the  statute.* 

In  Maine,  the  answer  can  only  be  made  by  an  agent  or  attorney 
of  the  corporation.  It  need  not  be  a  general  agent,  but  one 
specially  authorized  may  act  in  that  capacity,  whether  he  be  a 
member  of  the  corporation  or  not.  * 

§  478.  Concerning  the  residence  of  a  person,  as  afi^ting  his 
liability  to  garnishment,  it  is  well  settled,  that  under  the  custom 
of  Loudon  one  cannot  be  charged  as  garnishee,  unless  he  reside 
within  the  jurisdiction  of  the  Lord  Mayor's  court.* 

§  474.  In  this  country,  the  question  has  been  repeatedly  pre- 
sented, and  the  uniform  tenor  of  the  adjudications  establishes  the 
doctrine,  that  whether  the  defendant  reside  or  not  in  the  State  in 
which  the  attachment  is  obtained,  a  non-resident  cannot  be  sub- 
jected to  garnishment  there,  unless,  when  garnished,  he  have  in 
that  State  property  of  the  defendant  in  his  hands,  or  be  bound  to 
pay  the  defendant  money,  or  to  deliver  to  him  goods,  at  some  par- 
ticular place  in  that  State. 

As  in  many  other  questions  in  the  law  of  attachment,  Massa- 
chusetts was  the  &rst  to  pass  upon  this  point,  in  a  case  where  both 
defendant  and  garnishee  were  non-residents.  The  Supreme  Court 
there  said :  "The  summoning  of  a  trustee  is  like  a  process  tn  ran. 
A  chose  in  action  is  thereby  arrested  and  made  to  answer  the  debt 
of  the  principal.  The  person  entitled  by  the  contract  of  the  sup- 
posed trustee  is  thus  summoned  by  the  arrest  of  this  speqies  of 
effects.  These  are,  however,  to  bo  considered  for  this  purpose  as 
local,  and  as  remaiuing  at  the  residence  of  the  debtor  or  person 
intrusted  for  the  principal,  and  his  rights  in  this  respect  are  not  to 
be  considered  as  following  the  debtor  to  any  place  where  he  may 
be  transiently  found,  to  be  there  taken  at  the  will  of  a  third  per- 
son, within  a  jurisdiction  where  neither  tlie  ori^nal  creditor  nor 
debtor  resides."* 

When  the  point  arose  again,  the  defendant  was  a  resident,  and 

1  Oliver  tp.  C.  4  A.  R.  K.  Co.,  IT  Illinoia,  BB7. 

'  Head  CF.  Memll,  34  Maine,  fiB6. 

»  1  Snuoders'a  R.  67,  Note  a;  Tamm  u.  Willianu,  a  Chittf 's  R.  43S ;  B.  c.  3  Dong- 
lass,  2S1 ;  Croebf  v.  Ilctherington,  4  Manning  &  Onmger,  WS  ;  Daj  n.  PaDpieiTe,  7 
Dofflin^  &  Lowniiea,  IS;  a.  c.  13  Adolphus  &  Ellis,  n.  s.  803. 

*  Tingle;  u.  Bateman,  10  HaM.  343 ;  N;e  ».  Lucomb,  31  Pick.  SS3. 
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the  garnishee  a  non-resident,  and  the  court  muntained  its  previous 
position.'  Tlie  same  ground  has  been  taken  iu  Maine,  New  Hamp- 
shire, Vermont,  Connecticut,  and  New  York,  and  by  the  United 
States  Circuit  Court  for  the  District  of  Cohimbia.* 

1  Ray  B.  Underwood,  3  Rek.  302 ;  Hart  v.  Antliony,  15  Ibid.  44S. 

'  honjoj  V.  Albce,  33  Maine,  i\* ;  Jones  o.  Wincliegter,  6  New  Hamp,  497 ;  SawyO' 
V,  Thompson,  4  Foster,  MO;  Baxter  b.  Vincent,  6  Vermont,  G14;  Green  v,  Farmen 
&  CitizeDB'  Bank,  25  Codd.  452 ;  Batea  v.  New  Orleang,  &c  R.  R.  Co.,  4  Abbott  Fract. 
,  R.  72;  Wiltot  t>.  Equitable  Ins.  Co.,  10  Ibid.  193;  Miller);.  Hooe,  3  Cranch,  C.  C.  622. 
In  Sawyer  v.  Thompson,  the  graanda  taken  by  [ho  Superior  CoarC  of  New  Hampsbin 
were  aa  follows :  "  The  present  is  an  attempt  to  charge  the  truetee  for  a  chose  in  action, 
which  is  in  the  law  regarded  as  io<:aI  in  reference  to  thin  action.  The  iodebtedDoss  at- 
tempted to  be  reached  is  between  piirties  resident  in  other  jariidlctioitE,  who  hare  nerer 
been  domiciled  within  this  State,  payable,  and  to  he  discharged  in  the  forcif^  jurisdio- 
taon.  But  it  is  well  settled  that  a  chose  in  action  is  not  reached  by  the  trustee  proces*, 
voder  circomstancea  like  the  present.  It  is  regarded  as  having  a  litui  and  locality 
wlLt.-i%^  the  party  resides-  The  payment  ennnot  be  enforced  within  this  jurisdiction,  by 
this  process,  of  a  debt  due  from  a  debtor  residing  in  another  State,  and  payable  in  that 
jnrisdiciion.  A  chose  in  action,  in  refereneo  to  the  Ibrelgn  process,  acandg  precisely 
upon  the  same  ground  as  chattels  of  the  principal  debtor,  found  in  the  possession  of 
the  trnstce,  located  and  deliverable  to  him  in  another  State.  The  trustee  is  no  mora 
answerable  Ibr  the  chose  in  nc^on,  payable  in  the  (breign  jarisdlcDon,  thui  for  die 
goods  that  are  located  there.  No  lien  is  created  by  the  service  of  the  process  apon  either. 
Both  classes  of  property  are  equally  local.  To  compel  a  performance  of  the  contract 
in  reference  to  either  class  of  property,  in  a  jurisdiction  ditfi:rent  ftom  that  of  the  stip- 
ulated porrormance,  would  be  to  allow  a  creditor  of  the  prineipai  debtor  to  etifbrce  a 
contract  in  a  manner  different  fi-om  its  legal  eSecC  and  from  the  agreement  of  the 

In  Vermont,  in  Baxter  v,  Vincent,  tit  su;>rti,  the  matter  arose  in  sacb  a  shape  as  to 
involve  the  construction  of  three  statutes,  passed  in  1797,  I6I7,  and  1B30,  the  last  two 
of  which  seemed  to  require  the  garnishee  to  be  a  resident  of  the  State,  while  the  first 
did  not.  The  following  portions  of  the  opinion  of  the  conrt  discuss  other  points  than 
those  embraced  in  the  cases  cited  from  Massachusetta  and  New  Hampshire.  The  court 
aay :  "  It  should  be  borne  in  mind,  tlial  the  proceeding  against  the  trustee  is  not  an 
original  or  distinct  action.  The  direct  suit  is  between  the  creditor  and  principal  debtor, 
and  this  is  but  a  species  of  attachment,  incidental  to  that  snit,  and  dependent  upon  it. 
And  hence  the  general  rule,  that  OJiy  purwin  coming  into  this  State  is  allowed  to  inatj- 
tute,  or  may  be  hotden  to  defend,  a  transitory  personal  action,  is  not  conclusive  of  the 
question.  The  object  of  these  statutes  is  to  furnish  »  remedy  against  the  funds  and 
effects  of  the  debtor,  when,  in  conscqaence  of  his  having  concealed  himself,  or  being 
beyond  the  reach  of  ordinary  process,  the  usual  remedies  cannot  be  enforced  against 
him  pcreonally.  And  the  course  pointed  out,  to  bind  the  efiects  for  the  benefit  of  the 
creditor,  has  been  considered  as  aumewhat  analogous  to  proceedings  in  rent,  while  in 
the  mode  of  trial  it  has  been  likened  to  a  bearing  in  chancery.  A  judgment  in  relation 
to  the  effects,  whether  it  be  for  or  against  the  trustee,  is  not  understood  to  hare  tlM 
effect  of  an  adjudication  as  between  him  and  the  principal  debtor.  If  the  trustee  i« 
made  liable  as  such,  he  is  protected  against  the  principal  debtor,  only  to  the  amount  for 
which  he  is  so  charged  in  bvor  of  the  creditor ;  —  or,  in  other  words,  a  payment  to  the 
creditor  in  obedience  to  this  process  is  I^alized,  pro  lanio,  as  if  made  to  the  principal 

"The  statutes  evidently  presuppose  such  a  jorisdictiou  over  the  trustee,  that,  ordi- 
narily, their  provisions  may  be  carried  into  ftill  execntion  against  him,  by  the  means 
which  they  have  provided.  But  these  means  must  prove  very  inadequate  to  thdr 
otgect^  when  neither  the  tnutee  nor  the  efi^ts  can  be  reached,  by  the  first  execution. 
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§  473  WHO  XXT  BE  0ASKI8HED.  [CHAP.  XIX. 

§  475.  This  doctrine,  hoTever,  as  previously  intimated,  doea  not 
apply,  where  tlie  gamishee  has  m  his  bands,  in  the  State  in  which 
he  is  summoned,  property  of  the  defendant,  or  has  contracted  to 
pay  money  or  deliver  goods  to  the  defendant  at  some  particular 
place  in  that  State.  la  regard  to  this  condidon  of  things,  the 
Superior  Court  of  New  Hampshire  say :  "  The  property  was  at- 
tached in  the  trustee's  hands,  while  in  his  possession,  in  this  State. 
If  he  had  not  the  property  with  him,  bat  had  left  it  at  bis  residence, 
it  could  not  be  said  that  it  was  attached  here ;  but  having  it  with 
him,  we  see  no  reason  why  it  might  not  be  attached  in  this  way, 
as  well  as  if  it  had  been  visible  personal  property  of  the  defend- 
ant's, and  taken  by  the  officer.  If  the  trustee  had  brought  into 
thb  State  the  goods  and  chattels  of  the  defendant,  and  had  him- 
self no  special  property  in  them  which  might  give  him  the  power 
to  remove  them  from  the  State,  they  could,  no  doubt,  have  been 
attached  and  held  on  a  writ  against  tlie  defendant ;  and  it  appears 
to  us  that  no  well-founded  distinction  can  be  pointed  out  between 
such  a  case  and  one  where  the  trustee  has  about  his  person,  at  the 
time  the  writ  is  served  upon  him,  the  money  and  notes  of  the  de- 
fendant." ^ 

§  476.  The  exemption  fh>m  garnishment  on  account  of  non- 
residence  is  not  to  be  pushed  beyond  the  reason  of  tiie  rule, 
which  rests  upon  the  idea  that  the  property  or  debt  sought  to  be 
reached  is  without  the  jurisdiction  of  the  court,  and,  for  that 
reason,  incapable  of  being  subjected  to  its  process.  Tlierefore,  if 
several  joint  debtors  be  garnished,  part  of  whom  are  residents 
and  part  non-residents,  the  jurisdiction  will  extend  to  all,  in 
virtue  of  the  residence  of  tliose  within  the  State.  This  was  de- 
cided in  Vermont,  under  a  statute  which  provided  "  that  no  per- 
son shall  be  summoned  as  trustee,  unless,  at  the  time  of  tlie  service 
of  the  writ  he  resides  in  this  State."    Pour  persons,  members  of 

nor  the  troEice.  served  iriih  the  necesanrj  process,  prepanlorf  to  the  locand  and  con- 
clnslTe  jadgment  ngainst  him.  And  although  thia  eoDsideration  might  htlTB  leu 
weight  in  tbosc  caaes  where  oxecation  is  authorized  direcClj  against  the  tciutee  in  the 
first  instance,  yet,  as  inch  a  cose  ia  not  to  be  anticipated,  but  depends  upon  the  nature 
of  hia  accountability  Co  the  principal  debtor,  which  can  only  appear  by  the  disclosore 
or  other  evidence  on  trial,  the  distinction  fhmiahes  no  aid  upon  a  preliminary  quealiou 
of  jurisdictJoa.  If,  therefore,  the  question  rested  solely  upon  Che  statnce  of  1T9T,  wa 
»bonld  incline  to  decide,  Chat  none  bat  peisons  reeident  In  this  State  could  properly  b« 
holden  as  trustees." 
1  Young  u.  Rosa,  11  Foster,  SOI. 
[320] 
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CHAP.  XIX.]  ITHO  UAT  BE   QABlflSHM).  §  477 

a  firm  existing  in  the  State,  vere  summoned  as  garnishees,  two 
of  whom  were  reBidents  of  the  State  of  New  York.  It  wa^  clumed 
that  none  of  them  were  chargeable,  because  the  two  non-residents 
being  specially  excepted  A*om  the  act,  all  the  members  of  the  firm 
were  likewise  excepted,  as  none  were  liable  to  be  prosecuted  on 
the  joint  claim  unless  all  were,  or  could  be  made,  legal  parties  to 
the  record.  But  the  court  held,  that  the  statute  applied  onlj  to 
cases  where  all  the  garnishees  resided  in  another  State,  and  not 
to  a  case  where  some  of  them  were  residents  of  Vermont,  where 
the  partnership  was  formed  and  had  its  place  of  business ;  and 
that,  if  the  effects  in  their  bands  are  considered  local,  and  as  re 
maining  at  the  residence  of  the  garnishee,  they  must  be  regarded 
88  remaining  where  the  partnership  was  formed,  its  business  trans 
acted,  and  two  of  its  members  resided.' 

§  477.  The  principles  which  would  exempt  non-residents  from 
garnishment  produce  the  same  result  in  Uie  case  of  a  foreign 
corporation.  This  was  so  determined  in  Massachusetts,  though 
the  officers  of  the  corporation  resided,  and  its  books  and  records 
were  kept,  in  that  State,  and  though  the  statute  there  declares 
that  **  all  corporations  may  be  summoned  as  trustees,"  Tlie  very 
generality  of  the  terms  is  considered  to  require  some  qualification. 
"  It  cannot,"  said  the  court,  "  be  construed  literally  all  corpora- 
tions, ill  whatever  part  of  the  world  established  and  transacting 
bTtsiness.  The  answer  is  to  be  found  in  the  st-atutes  m  pari 
materia  then  existing.  The  statute  in  question  was  only  an  ex- 
tension of  an  existing  system.  It  was  intended,  we  think,  to  put 
corporations  on  the  same  ground  as  individuals.  And  it  is  well 
settled  that  an  individual,  an  inhabitant  of  another  State,  is  not 
chargeable  by  the  tnistee  process,  although  foimd  in  this  common- 
wealth, and  here  served  with  process.  In  the  case  of  corporations 
which  have  no  local  habitation,  tlie  principle  is  this :  if  established 
in  this  commonwealth,  by  the  laws  thereof,  they  are  inhabitants 
of  this  commonwealth,  within  the  meaning  of  the  law ;  but  if 
established  only  by  the  laws  of  another  State,  they  are  foreign 
corporations,  and  cannot  be  charged  by  the  trustee  process." ' 
The  same  views  have  been  expressed  in  New  Hampshire.^ 

1  F«ck  D.  Bamam,  24  VennonC,  79. 

*  Donforth  ».  Penny,  3  Heicalf,  564 ;  Gold  v.  BoDUIODic  Bailro&d  Co.,  1  Qn.j,  4M ; 
Bradford  t>.  Milli,  9  Rhode  Iiland,  393. 
■  Smith  e.  B.  C-  &  M.  Railroad,  33  New  Hamp.  337. 
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But  in  Feimsylvania,  &  foreign  railroad  corporation  was  held 
as  garnishee,  where  it  had  accepted  from  that  State  the  privilege 
of  extending  its  road  through  one  of  the  counties  thereof,  coupled 
with  a  provision  in  the  act  granting  the  privilege,  which  required 
the  company  "  to  keep  at  least  one  manager,  toll-gatherer,  or 
other  officer,  a  resident  in  the  county "  ;  on  whom  service  of 
process  "  in  all  suits  or  actions  which  may  be  brought  against  said 
company,"  was  declared  to  be  '*  as  good  and  available  in  court  as 
if  made  on  the  president  thereof."  ^  And  in  Missouri,  under  a 
statute  which  provided  that  "  notice  of  garnishment  shall  be 
served  on  a  corporation,  in  writing,  by  delivering  such  notice, 
or  a  copy  thereof,  to  the  president,  secretary,  treasurer,  cashier,  or 
other  chief  or  managing  officer  of  such  corporation,"  it  was  held, 
that  a  foreign  insurance  company,  having  an  agency  in  that  State, 
might  be  garnished,  by  serving  the  notice  upon  the  agent ;  who, 
for  that  purpose,  would  be  regarded  as  a  "  managing  officer," 
within  the  meaning  of  the  statute.*  But  where  an  agent  upon 
whom  the  process  is  served  is  a  non-resident,  and  when  served 
is  only  casually  in  the  State,  no  attachment  of  the  debt  is 
effectod.^ 

§  478.  Wtiore,  as  is  sometimes  the  case,  a  corporation  is  char- 
tered by  two  or  more  States,  it  is  not  in  any  of  those  States  a 
foreign  corporation,  and  may  be  subjected  to  garnishment  in  any 
of  them,  though  its  office  and  place  of  business  be  not  in  the  State 
in  which  the  garnishment  takes  place.* 

1  Jonea  v.  Sew  T(»'k  t  Erie  R.  B.  Co.,  1  Orent,  497 ;  Fithian  v.  Sow  Tork  &  Erie 
E.  R.  Co.,  31  Penn.  Stale,  lU. 
'  HcAlliitcT  V.  Penn.  Inj.  Co.,  BB  MiMonH,  lU. 

*  WiUet  0.  EqniUble  loi.  Co.,  10  Abbott  Fract.  R.  193. 

*  Baltimore  &  Oliio  R.  R.  Co.  v.  Oallahue,  IS  Orattan,  6SS  ;  Smith  a.  B.  C.  A  H. 
Railivad,  33  Now  Hantp.  337.  See  Spragae  d.  Hartfbrd,  P.  &  F.  R.  R.  Co.,  B  Rhode 
IiUad,S33. 
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OHAPTEB  XX. 

WHAT  PE&SONAL  PBOFEBTT  IS  THE  GABNISHEE'S   HAKDB  WILL  XAKB 
Hill  LIABLE. 

§  479.  The  rule  that  the  personal  property  in  the  garuishee'B 
baade,  in  respect  of  which  he  may  be  charged,  must  be  such  as  is 
capable  of  being  seized  and  sold  on  execution,  results  from  the 
consideration  that  ho  should  be  at  liberty,  if  he  wish,  to  disohai^ 
himself  Irom  pecuniary  liability,  by  deliverii^  the  property  into 
the  custody  of  the  tribunal  before  which  he  is  summoned ;  and 
therefore,  that  he  should  not  be  charged  for  that  Thich,  if  so 
delivered,  could  not  be  sold  under  execution.  Therefore,  where  ' 
a  garnishee  admitted  that,  when  summoned,  he  had  in  bia  posses- 
siou  a  horse  of  the  defendant's,  but  showed  that  Hie  horse  was  by 
law  exempt  from  execution  against  the  defendant,  be  was  held  not 
to  bo  chargeable.'  This  rule  applies  to  the  proceeds,  in  money, 
of  exempted  real  estate  sold  under  execution,  under  a  statute 
aathoiizing  such  to  be  awarded  to  a  debtor  in  ]ieu  of  the  prop- 
erty ; '  and  also  to  money  recovered  by  a  debtor  for  the  value  of 
property  exempt  &om  execution,  which  had  been  seized  and  sold.' 
But  if  the  owner  of  property  so  exempt  sell  the  same,  the  debt 
due  him  therefor  may  bo  attached.* 

The  garnishee,  in  such  cases,  may  object  to  such  property  being 
held  by  the  attachment,  though  the  defendant  do  not  raise  the 
question  ;  *  for  if  the  former  know  of  the  exemption,  and  fail  to 
bring  it  to  the  notice  of  the  court,  and  thereby  be  chained  as 
f^nishee,  the  judgment  will  be  no  protection  to  him.^ 

1  DftTenporc  v.  Swan,  9  Hnmphroya,  lB6j  Stuiieli  v.  BAjmoad,  4  CnBhing,  814. 
When  one  beld  a  certillcate  of  »hu«a  of  itoek  in  ■  bank  in  another  State,  in  tkvot  of 
the  defendant,  it  wai  held,  that  be  coald  not  he  chai:ged  u  ganii«bee  in  reaped  thenof ; 
beeante  the  court  coald  not  nilgect  either  the  certificate  or  the  stock  to  its  execntion. 
Chriitnuu  e.  Biddle,  13  Penn.  State,  ass.  See  Deacon  e.  OUrer,  14  Howard  Sap.  Ct 
BIO. 

'  Gerj  V.  Ehrgood,  81  Peon.  State,  339. 

*  Slebbins  V.  Peeler,  29  Vermont,  389. 

*  Scott  V.  Brigham,  ST  Vermont,  S61  ;  Enabb  v.  Drake,  33  Penn.  Slat^  4M. 

*  Clark  V.  Arerill,  31  Vermont,  S19. 

*  Lock  t>.  JobnMn,  36  Maine,  464. 
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§  481  TTHiT  PHOPKETT  TnLL  CHASOE   QAENBBEB.       [cHAP.  XX 

§  480.  By  the  custom  of  London,  attachment  may  be  made  of 
boxes  or  trunks  locked,  and  the  court,  after  four  Beveral  dB&ulta 
of  the  owner,  gives  judgment  that  they  be  opened.  In  Hassa- 
chusetts  it  vas  decided  that  no  sach  law  or  custom  existed  in 
that  State.  There  a  bank  and  its  president  were  summoned  as 
garnishees,  and  it  appeared  that  the  defendant  had  deposited  in 
the  vault  of  the  bank,  as  a  place  of  safe  keeping  merely,  a  small 
trunk,  of  the  contents  of  which  no  oERcer  of  the  bank  knew 
anything,  and  they  had  no  right  to  open  it.  The  court  held 
the  garnishees  not  liable,  because  it  was  not  shown  that  the 
trunk  contained  attachable  effects,  and  no  presumption  was  admis- 
sible in  the  case.' 

§  481.  It  has  been  uniformly  held,  that  one  having  in  hia 
possession  promissory  notes,  or  other  cftoses  in  action  of  the  de- 
fendant's, cannot  in  respect  thereof  be  charged  as  garnishee,' 
Therefore,  where  it  appeared  from  the  garnishee's  answer  that  he 
had  become  security  for  the  defendant,  and  that  the  defendant,  in 
order  to  indemnify  him,  bad  placed  in  his  hands  certain  notes  of 
third  persons,  the  property  of  the  defendant,  it  was  held,  that  the 
notes,  not  being  personal  property  capable  of  being  seized  and 
sold  on  execution,  the  garnishee  was  not  liable  ;  and  that  it  made 
no  diSerence  whether  the  proceeds  of  the  notes  were  necessary 
or  not  for  the  indemnification  of  the  garnishee.^  So,  where  the 
garnishee  disclosed  that  he  held  a  certain  amount  of  the  notes  or 
bills  of  the  Hillsborough  Bank,  which  had  been  presented  for 
payment  and  refused,  and  which  belonged  to  the  defendant,  it 
was  decided  that  such  bills  or  notes  were  nothing  more  than 

■  Bottom  B.  Clarke,  7  Ca»hm){,  487. 

>  Moino  F.  &  M.  Idb.  Co.  v.  Weeki,  7  Man.  438 ;  Peny  n.  Coatea,  9  Itnd.  !>37 ;  Dick 
insoD  V.  Strong,  4  Tick.  57 ;  Andrflws  u.  Ludlow,  5  Ibid.  28;  Lnpion  b.  Cuttor,  B  Ibid. 
3»S;  Qore  u.  Clisby,  Ibid.  555;  Guild  v.  Holbrook,  II  Ibid.  101;  Hopfcine  u.  Raj,  1 
Meualf,  79 ;  Meaclmm  d.  McCorbitt,  i  Ibid.  353 ;  N.  H.  I.  F.  Co,  v.  FlaCt,  5  New  Hamp. 
193 ;  Stone  v.  Dean,  Ibid.  503 ;  Fletcher  b.  Fletcher,  7  Ibid.  452 ;  Hovland  v.  Spencer, 
14  IWd.  630 ;  Hitchcock  v.  Egcrtoa,  8  Vennont,  203 ;  Van  Amee  v.  Jackson,  35  Ibid, 
173 ;  Rnndlet  «.  Jotdaa,  S  Maine,  47 ;  Copeland  v.  Weld,  8  Ibid.  411  ;  Clerk  n.  Vila, 
SSlbid.  SSl  WiUonn.  Wood,  34  Ibid.  133;  SmiHi  t>.  Kennebec  &  Portland  R.  B.  Co., 
45  Ibid.  547;  Skowh<^n  Bank  e.  Farrar,  46  Ibid.  393;  Fitch  u.  Waiu,  5  Conn.  117; 
Jones  B.  NorriB,  3  Alabama,  536 ;  Maraton  v.  Carr,  16  Ibid.  325 ;  Moore  v.  Pillow,  3 
HnniphreTg,  448 ;  Grosvenor  s.  Farmen  &  Mechanics'  Bank,  13  Conn.  104 ;  Rnignel 
p.  McConnell,  25  Penn.  State,  363;  Wilson  u.  Albright,  3  G.  Greene,  135;  Deacon  v. 
OliTor,  14  Howard,  8np.  Ct.  610 ;  Price  v.  Bradj,  31  Texas,  614 ;  Taylor  r.  Gillian,  33 
lUd.  BOB. 

(  Mune  F.  ft  H.  Ins.  Co.  v.  Weeki,  7  Msai.  43B ;  Dickiiuon  r.  StitHig,  -I  Fkk.  57. 
tS24] 
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promisEory  notes  negotiable  bj  delivery,  and,  being  mere  choat* 
in  action,  the  gai-niEbee  could  not  be  cliarged  in  respect  thereof.^ 
But  where  a  garnishee  had  received  for  the  defendant  btmk-hillg 
vhich  vere  oarent  at  money,  he  was  charged.'  Where  it  ap- 
peared tbat  the  garnishee  had  received  from  the  defendant  the 
eridence  of  a  contract  made  bj  a  tliird  pei^on,  enga^g  to  de- 
liver to  the  defendant  three  hundred  barrels  of  beef  described 
as  being  under  Boybton  Market,  such  contract  was  held  to  be  a 
mere  ekou  in  action,  and  not  attachable  in  the  gamiBhee's  hands.' 
So,  xbef  e  persons  to  whom  the  defendant  had  made  an  assignment, 
for  the  benefit  of  creditors,  of  goods'and  merchandise,  book  debts, 
promissory  notes,  and  other  chosei  in  action,  were  garnished,  under 
Buoh  circumstances  that,  if  they  had  had  goods  or  money  in  their 
possession  tbey  would  hare  been  liable,  it  was  held,  that,  having 
only  (Aotea  in  action,  they  could  not  be  charged,*  So,  where  an 
assignee  for  the  benefit  of  creditors  had  sold  the  assigned  effects 
on  credit,  and  taken  notes  from  the  purchasers,  and  before  the 
maturity  of  the  notes  he  was  garnished,  it  was  decided  that  he 
could  not  be  charged.'  So,  where  A.  caused  goods  to  be  insured 
against  lose  by  fire,  and  the  policy  provided  that,  in  case  of  a  loss, 
payment  should  be  made  to  B.,  who  held  a  mortgage  on  the 
goods.    The  goods  were  destroyed  by  firq,  and  immediately  after, 

1  Penj  c.  Co«K«,  9.Mis9.  S37.  In  Musachiuetta  tliii  ease  occQired.  The  Snflblk 
Buk  «u  nffimoned  u  garnishee  of  the  Nahant  Bank,  at  a  time  when,  ander  an 
anangement  between  the  two,  the  fbnner  had  in  iu  pouBuiao  a  large  amount  of  the 
notes  of  the  latter  isBned  aa  ■  circnUtiiig  oitdinn),  and  which  the  itatnte  of  that  Sl&te 
■ntborized  to  be  attached.  It  appeared  that  tbe  Snflblk  Bank  wai  accniiomed  to  take 
up  the  billa  of  the  Nahant  Bank  in  the  oomman  coane  of  btuinew,  to  charge  the 
amaant  to  the  latter,  and  from  time  to  time  to  return  the  billa  tbtu  charged  to  the 
Nahant  hanli ;  and  that  to  meet  the  amonnti  to  charged,  Che  Nahant  Bank  wag  accus- 
tomed to  place  fanit  witb  the  SuBblk  Bank,  which  went  to  balance  the  account.  The 
qoeslion  wa),  whether  the  Suffolk  Bank  could  be  chained  »a  garaishee  io  respect  of  it« 
poueuion  of  the  bills  of  the  Nahant  Bank.  The  court  beld,  that  the  SufFolk  Bank 
mnst  be  considered,  either,  ai  the  agenf  of  the  Nahant  Bank,  taking  up  the  bitla  of  the 
latter  ht  its  account  oat  of  fbuda  pi^vided  for  it  or  odranced  by  the  Suflblk  Bank  for 
that  purpose,  —  in  which  cue,  the  notes,  when  so  taken  up.  were  no  longer  bills  iisned 
and  circulated  as  monej,  and  theiefbie  not  attachable,  —  or  •■  holders  of  the  bills  on 
their  own  acoonut,  for  ralne,  and  entitled  to  hold  them  a*  Tonehers  to  support  tbe 
charges  in  their  account,  and  thus  cancel  and  discharge  the  credits  given  bj  them  to 
the  Nahant  Bank ;  and  that  In  either  view  the  Suffiilk  Bank  was  not  chargeable. 
Wildu  V.  Mahant  Bank,  SO  Pick.  SS3. 

*  Morrill  V.  Brown,  IS  Pick.  173 ;  Lorejoj  r.  Lee,  39  Tetmont,  430. 
■  Andrews  v.  Lndlow,  9  Kck.  SB. 

*  Lnpton  t.  Cutler,  S  Fkk.  aaS;  Qore  v.  CStbj,  8  Ibid.  999;  Copdand  v.  WeU,  ■ 
Uaiae,4n. 

*-  EnpUnt  c  Bar,  I  Heteal^  7>. 
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and  before  the^  loss  had  been  proved  according  to  the  provisions 
of  the  policy,  B.  was  garnished.  Afterwards  B.  received  the 
amount  of  the  Ioes,  retained  what  was  due  him,  and  ptud  the 
balance  on  A.'8  order  to  a  third  person.  It  was  decided  that  the 
r^ht  to  collect  the  money  accruing  under  the  policy  was  a  mere 
dioM  m  action,  and  that  B.  was  not  liable.^  So,  an  attorney  who 
has  ia  his  care  a  debt  in  the  course  of  collection,  belonging  to  a 
defendant  in  attachment,  cannot  be  holden  as  garnishee  on  that 
account.'  So,  a  note  deposited  in  one's  hands,  and  not  collected, 
will  not  subject  him  as  garnishee,  even  though  a  judgn^ent  has 
been  recovered  on  it  in  his  "name."  So,  where  a  person  holds 
real  estate  upon  a  promise  to  sell  it  and  pay  over  the  proceeds, 
and  lie  sells  it,  and  takes  notes  for  the  purchase-money,  he  cannot 
be  held  as  garnishee,  in  respect  of  the  notes.*  So,  where  one 
had  contracted  to  deliver  to  another,  at  a  certain  tame,  a  note  of  a 
third  person  for  a  given  amount,  and  before  the  time  of  delivery 
he  was  garnished,  it  was  held,  that  be  could  not  be  charged.*  So, 
where  one  hod  received  a  check,  with  authority  to  draw  the 
amount,  and  pay  it  to  the  defendant  oa  certain  conditions,  which 
had  been  complied  with ;  but  it  did  not  appear  that  he  had  re- 
ceived the  money ;  it  was  decided  that  he  could  not  be  chained 
oD  account  of  the  check." 

1  H«achua  v.  UcCorfaftt,  a  Metnlf,  US. 

*  RJtcbcock  r.  EgertOD,  S  Tenoont,  30S  j  FlKb  o.  "Wtite,  6  Cbon.  117. 

*  Randlet «.  Jordui,  3  Haine,  47. 

*  Gaiid  V.  Hotbrook,  11  Pick.  101. 

*  New  Hamp.  I.  F.  Co.  v.  Flatt,  B  Now  Eamp.  19S. 

*  LuM  e.  Fell,  7  Qnj,  491. 
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CHAPTER  XXI. 

WHAT   POSSESSION    OF    PEB80NAL    PBOPEBTT   BT   A   OABNISHEB    WILL 
HAE£   HIM    LIABLE. 

§  482.  I.  Actual  and  conttruetive  pogaetnon.  When  a  garnishee 
is  summoned,  the  efiect  of  the  proceeding  is  to  attach  any  personal 
property  of  the  defendant  in  his  possession,  capable  of  being  seized 
and  sold  under  execution.  And  it  is  a  general  rule  that  the 
property  must  be  in  the  actual  possession  of  the  garnishee,  or 
within  his  control,  so  that  he  may  be  able  to  turn  it  out  on  exe- 
cution.' But  though  not  in  his  actual  possession,  if  he  have  the 
right  to,  and  the  power  to  take,  immediate  possession,  he  must  be 
regarded  as  being  in  possession.^ 

The  proposition,  however,  that  a  garnishee  is  liable  for  personal 
property  of  the  defendant  in  his  possession,  applies  only  to  cases 

>  AQdrewR  ti.  Ludlow,  5  T\i^.  38 ;  Bnrrell  v.  IiCtaon,  I  Strobhtut,  339.  The  pecaBar 
UngnagB  of  the  Tnucee  Act  of  MauachoiMtB  —  bj  ihe  Umu  of  which  the  liability  of 
the  garnishee  ia  bawtd  on  hit  having  "goods,  efiecu,  or  credica  of  the  principal  defead- 
anC  mtnated  or  tUpatited  in  hii  handi  or  poMMsion  "  —  TvceiTBd  a  conitrDction  bf  the 
Snprema  Court  of  that  Stale,  ia  Stonidt  d.  Bajmond,  4  Cnshini;,  314.  The  gatiUibM 
had  in  hij  poweeiion,  when  mmmooed,  a  cow  of  the  deftndant'a,  for  the  porchaBS  of 
which  Jie  had  been  in  tiea^  with  the  defendant.  No  bar^n  had  been  completed,  and 
before  the  time  of  tiying  the  cow  had  expired,  and  befbra  the  (fainiehoKnt,  tbe  ganisbee 
had  notiSed  the  defendant  that  he  ehoold  not  purchase  the  cow,  and  had  delirered  her 
to  him,  but  the  defendant  left  her  ia  his  poneufbn,  where  she  naa  at  the  time  the 
gamiabee  wu  Buminoiied-  The  court  held,  that  tbii  woa  not  inch  a  pouession  of  the 
oow  as  would  render  the  garnishee  liable,  and  uid :  "  The  cow  had  not  been  taken 
away,  and  tho  quesdon  ii,  whether  the  mere  poueaaion  of  the  cow,  without  anj  claim 
of  right,  bj  the  lappoaed  tmatee,  rendera  him  chargeable ;  and  in  tJie  opinion  of  the 
court  it  doai  not.  It  may  well  be  doutted,  whether  tbe  trualco  ia  chaigeable  aceotiliDg 
to  the  literal  conatmction  of  the  itatote.  The  wordi  'intrusted  or  depoiiled '  imply, 
in  their  ordinai;  signification,  something  more  than  mere  posseeaion ;  but  if  it  were 
otherwise,  such  a  conatmction  would  be  unreasonable  and  inadmiasible ;  for  thereby  an 
innkeeper  would  be  chargeable  for  the  property  of  a  tTaveller,  which  he  might  bare  in 
hia  poBsaaaion  for  the  ihortesE  timej  and  the  hirer  of  a  borae  for  a  ride,  might  be 
charged  ai  tmslee. ....  We  think  it  never  conld  hare  been  the  intention  of  tbe  legisla- 
tnr«,  that  the  mere  poasesalon  of  property,  by  a  party  baring  no  claim  to  hold  it  against 
the  Qwner,  should  render  him  liable  therefor  as  tmstae,  and  thereby  to  be  aubjecled  to 
troable  and  expense  in  answering  to  a  claim  in  which  ha  has  no  inlereat  Soch  a  con- 
■traction  of  the  atatnle  would  be  prejodicial  in  very  may  casM,  and  cannot  be  admittod ; 
mat  do  we  think  that  a  literal  eonatmcCioQ  of  the  itMnte  wonld  rendor  tfaa  mppoMd 
tonstoe  chargeable." 

■  UnenNowell,  19  Maine,  8Si  Horae  e>.  Holt,  IS  Ibid.  180. 
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where  he  kDO\fc  that,  when  garnished,  he  had  Buch  property  in 
Lis  hands.  If  he  then  bad  property  in  his  poesession,  received 
from  a  third  person,  wliicb  was  iu  fact  the  defendaut's,  but  not 
known  to  him  to  he  bo,  and  he  parted  with  it  before  he  became 
aware  of  that  &ct,  he  cannot  be  charged  in  respect  thereof.' 

§  483.  ConstructiYe  possession  of  the  defendant's  property  will 
not  suffice  to  make  the  garnishee  liable.  Thus,  where  the  gar- 
uisboe  had  left  in  the  hands  of  merchants  in  a  foreign  port,  goods 
of  the  defendant,  which  had  been  under  his  charge  as  master  of 
a  scliooner,  it  was  held,  that  be  was  not  liable  on  account  of  Hie 
goods,  the  same  not  being  in  his  possession  when  he  was  garnished, 
though  he  held  the  receipt  of  the  foreign  merchants  therefor.' 
So,  where  goods  were  consigned  by  merchants  in  Philadelphia 
to  merchants  in  Boston,  and  after  the  latter  received  the  hilt  of 
lading,  but  before  the  goods  arrived,  they  were  garnished,  it  was 
decided  that  they  were  not  liable,  not  having  the  goods  in  posses- 
sion when  summoned.^  So,  where  the  gamifihees..  stated  that  a 
part  of  the  property  transferred  by  the  defendant  to  tliem  consisted 
of  parts  of  certain  ships,  with  their  cargoes,  then  at  sea,  they  were 
held  not  chargeahle,  because  they  had  not  actual,  but  only  con- 
structive, possession  of  the  property.* 

§  484.  But,  where  the  ^ent  of  4  garnishee  bad  collected  money 
for  the  garnishee,  in  respect  of  which  the  latter  would  have  been 
liable,  had  he  himself  received  it,  he  was  charged,  though  at 
the  time  of  the  garnishment  the  money  had  not  been  paid  over 
to  him  by  the  agent.'  So  where  one  in  Pennsylvania  was,  by  his 
agent  in  Oliio,  in  possession  of  goods  of  the  defendant,  lie  was 
charged  as  garnishee  of  the  defendant  under  an  attachment  taken 
out  in  Pennsylvania." 

1  Bingham  v.  Lamping,  SB  Fenn.  States  S40. 

*  Wiilud  D.  Sbeofe,  4  Mtua.  335.  Thii  ciue  doei  not,  in  iu«lf,  appear  to  have  been 
decided  on  tbis  groimd,  bat  in  Andnnri  v.  Lndlow,  9  Pick.  SB,  it  is  bo  italed  b/ 

WllJ>E,  J. 

■  Gram  v.  Shaw,  IB  Man.  Ml.  Tbe  report  of  thii  can  doei  not  indicate  cleerlj  tb» 
point  atated  in  the  text,  bnt  ia  Andrew*  d.  Lodlov,  6  Pick.  aS,  it  i>  itated  b^  Vfihoa,  J., 
to  have  been  decided  on  that  ground. 

*  Andrem  e,  Lndlow,  3  Pick.  SB. 

*  Ward  H.  Lamaon,  6  Pick.  39B.  The  qoeeCion  of  actoal  and  constrccdTe  poMoiiioB 
doei  not  Mem  to  here  been  before  the  coon  in  this  case. 

*  Childa  V.  Digbj,  24  Penn.  State,  S3.  Sea  Glenn  v.  Boston  &  Sandwich  Glan  Oo, 
7  Uaryland,  £87. 
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§  4S5.  n.  Poueuion  ctmndertd  tnih  r^eratce  to  'priviU/  ^f  Mn- 
b-dcC  and  of  interett  betiaeen  the  gamithee  and  the  dtfendasd.  The 
garQishee  must  not  only  have  actual  poasesaioa  of  tbe  defendaat'a 
e^ots,  but  there  mast  be,  except  in  cases  of  fraudulent  dispositiona 
of  property,  privity  between  him  and  tbe  defendant,  both  of  contract, 
express  or  implied,  and  of  interest,  by  which  tbe  defendant  would 
have  a  right  of  action,  or  an  equitable  claim,  against  the  garnishee* 
to  recover  the  property  for  his  own  use,  either  at  the  present  or 
some  future  time.^  Tbe  want  of  privity,  either  of  contract  or  of 
interest,  will  generally  prevent  the  garnishee's  being  charged. 
Property  may  be  in  the  garnishee's  hands,  in  ishicb  the  defendant 
has  an  interest,  but  which  the  garnishee  may  be  under  no  legal 
obligation  to  deliver  to  him ;  and  as  the  plaintiff  can  exercise  no 
greater  control  over  the  propeHy  in  such  case  than  the  defendant 
could,  the  garnishee  cannot  be  chared.  There  may,  too,  be 
property  in  ths  garnishee's  hands,  the  legal  title  to  which  is  ia 
the  defendant,  and  for  which  the  defendant  might  maintain  aa 
action  agunst  the  garnishee,  and  yet  the  latter  not  be  liable  aa 
garnishee.  Such,  for  instance,  as  held  in  New  Hampshire,  is  the 
case  of  a  party  who  has  taken'  the  goods  of  another  by  trespass, 
and  who  cannot,  in  respect  thereof,  be  held  aa  garnishee  of  the 
owner,  though  the  legal  title  is  in  the  latter,  and  he  might  main- 
tain an  acUon  for  the  trespass.'  Such,  too,  is  the  case  of  one  in 
whom  the  legal  title  to  goods  is  vested,  but  who  has  no  interest 
of  his  own  in  them. 

§  486.  The  doctrine  here  advanced  may  be  illustrated  by  several 
cases  which  have  arisen ;  and  it  will  be  considered,  1.  with 
reference  to  privity  of  contract  between  tbe  garnishee  and  the 
defendant,  and,  2.  with  reference  to  privity  of  interest  between 
them. 

§  487.  1.  Privity  of  Contract.  Money  was  placed  in  the  hands 
of  certein  trustees,  to  be  by  them  appropriated,  at  their  discretion,, 
for  the  maintenance  and  support  of  a  son  of  tbe  donor,  during 
his  life,  and  afterwards  to  distribute  it  among  the  other  children 
of  the  donor.    While  yet  {i  portion  of  tbe  money  was  in  the  hands 

•  Ciuhiiig:'!  Tnut«e  Proeera,  {  101;  PoM^  )  490;  Bkoiriiegan  Bank  t>.  Fknar,  4S 
Hiine,  3B9. 

*  DetpaUli  Um  v.  BelUraj  Utn.  Co.,  IS  Kew  Hamp.  SOB.    8m  Enreit  d.  Herrin, 
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of  the  trustees,  they  vere  summoned  aa  garnishees  of  the  son, 
and  the  court  held,  that  they  could  not  be  charged,  because  they 
vere  in  no  vieir  indebted  to  him,  and  he  could  maintain  no  action 
for  the  sum  committed  in  trust  to  them.^  Here,  the  defendant 
had  an  interest  iii  the  money  in  the  garnishee's  hands,  but  there 
was  no  privity  of  contract.  A.  made  his  bond  to  6.,  conditioned 
to  pay  B.  a  yearly  Eum  during  the  life  of  0.,  to  be  applied  by  B. 
to  the  maintenance  of  C:,  bis  wife  or  family,  or  any  member  of  it, 
according  to  B.'s  judgment  and  diecretion.  A.  was  summoned  as 
garnishee  of  B.  and  C,  at  a  time  when  a  portion  of  the  annuity 
was  due  and  unpaid ;  and  the  court  held,  that  he  could  not  be 
charged  as  garnishee  of  either,  because,  first,  he  was  under  no 
legal  obligation  to  C,  the  cettui  que  tnitt,  and  0.  could  maintain 
no  action  against  him ;  and,  leeond,  though  B.,  the  trustee,  might 
maintain  an  action  f^inst  him  for  the  money,  yet  B.  was  to 
,  receive  the  money,  not  for  his  own  use,  but  to  be  applied  to  the 
support  of  0.  In  other  words,  between  A.  and  0.  there  was  no 
privity  of  contract,  and  B.  had  no  interest  in  the  money.'  A 
sheriff  attaclied  goods  of  the  defendant's,  and  employed  an  auc- 
tioneer to  sell  them  at  public  auction,  and  the  auctioneer,  while 
the  proceeds  of  the  sale  were  in  his  hands,  was  summoned  a^ 
garnishee  of  tiie  defendant;  and  it  was  held,  that  he  was  not 
liable,  as  there  was  no  privity  between  him  and  the  defendant,  and 
that  he  should  account  to  the  officer  who  employed  him.*  A. 
received  a  certain  sum  of  money  from  B.,  for  the  purpose  of 
paying  off  a  mortgage  resting  upon  the  laud  of  0.  A.  was  sum- 
moned as  garnishee  of  C,  and  was  discharged,  because  the  money 
was  not  C.'s,  and  because  there  was  no  privity  between  A.  and  0.* 
So,  where  A.  delivers  to  his  agent  B.  money  to  be  paid  over  to  G. 
Until  C.  acquires  a  knowledge  of  the  delivery  to  B.  for  that 
purpose,  and  B.  has  agreed  with  him  to  deliver  it  to  him,  there 
is  no  privity  of  contract  between  them,  and  B.  cannot  be  charged 
as  garnishee  of  C  So,  where  a  son  was  permitted  to  build  a 
house  on  his  father's  land,  under  the  expectation  that  the  land 

1  White  V.  Jenkint,  16  Ma».  63. 

■  Brigdea  v.  GiU,  16  Mow.  GS3,     See  Eiackle;  v.  WilliMOi.  I  Cashing,  490, 

*  Penniaan  v,  Bagglea,  6  Sew  Hamp.  166.  * 

*  Wright  ir.  Foon),  S  New  Hamp.  1TB. 

■  Neacr  v.  O'Fallon,  18  Miaaonri,  STT ;  Brigga  v.  Block,  Ibid.  SSI ;  Bamtud  d.  Onrta, 
15  Tick.  *l ;  Hnntlej  v.  Stone,  *  WiscDoiin,  91 ;  Eichelberger  n.  Mnrdock,  10  1/baj- 
land,  373 ;  Towns  u.  Griffith,  IT  New  Hamp.  IBS. 
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Tould,  hy  devisD,  come  to  him  at  the  death  of  bis  father,  aad  the 
&ther  was  summoned  aa  garnishee  of  the  son,  it  was  held,  that  he 
oould  not  be  charged,  because  there  was  no  contract,  express  or 
implied,  that  he  should  be  accountable  to  the  son  for  the  value  of 
the  house.^  So,  where  certain  policies  of  insurance  were  assigned 
hj  A.  to  B.,  and  the  assignment  contained  a  clause  to  the  effect 
that  any  surplus  of  the  proceeds  of  the  policies  should  be  paid 
to  C,  who  was  not  a  party  to  the  assignment ;  it  was  held,  that 
B.  could  not  be  charged  as  garnishee  of  0.,  because  there  was  no 
privity  of  contract  between  B.  and  0.' 

§  488.  A.  garnishee  answered  that  he  had  in  his  hands  a  sum 
of  money  belonging  to  A.,  and  that  he  had  received  notice  of  aa 
assignment  of  the  money  by  A.  to  the  defendant ;  but  it  did  not 
appear  that  the  garnishee  had  ever  promised  the  defendant  to  pay 
it  to  him ;  and  he  was  held  not  to  be  chai^eable,  because,  though 
an  action  for  the  money  might  be  maintained  against  him  in  the 
name  of  A.,  for  the  defendant's  use,  yet  there  was  no  privity  of 
contract  between  him  and  the  defendant,  which  would  make  him 
liable." 

1  Weill  V.  Banister,  4  Mau.  GU;  Bean  ii.Be&n,33  lfe«rHainp.S79.  Bntwhara  the 
property  in  the  guaighee's  hands  i*  in  the  nnme  of  bae  m  a  tnutM,  holding  it  tnerelj' 
for  (he  use  of  the  defendant,  this  preiwnts  no  obstacle  to  holding  it  bj  garnishment, 
becanM  the  beoeScial  interaaC  ia  in  the  defendant,  accompanied  with  a  present  right  of 
poaseuion  and  eiOojment.    BaToes  k.  Lowell  I.  B.  Sodeqr,  4  Cnshing,  343. 

>  Field  i>.  Crawford,  6  Qraj,  116. 

*  Folsom  D.  Haskell,  11  Cashing, 470.  B7  Shaw,  C.  J.:  " The  question  in  thiscasa 
Is.  whether  a  par^  to  whom  a  cioK  in  ucttHi  hM  been  uiigned,  ao  tliat,  piimd_fiicu,  be 
could  nuuntain  an  action  thereon  ia  the  name  of  the  assignor,  is  pat  in  anch  a  lelatioa 
to  the  debtor  that  the  latter  can  be  sommoned  as  his  tmstee.  The  tendency  of  odt 
laws  is  to  exempt  the  person,  but  the  more  eflbctualljr  10  charge  the  propercj  of  th« 
debtor;  yet  u  this  is  the  first  attempt  to  choige  a  trustee  noder  aoch  uircnmitanMf, 
although  our  uatutes  t^ulating  the  trustee  process  hare  been  in  force  ibr  aeventf 
yean,  it  becomes  the  court  to  look  carefully  at  the  cose. 

"  It  is  oouceded  that  ta  action  would  lie  against  the  alleged  trustee  for  this  monej' 
in  the  name  of  the  assignor.  We  are  of  opinion  that  this  is  not  euongh ;  but  thai  in  . 
order  to  charge  the  trustee  he  must  be  directly  liable  to  the  defendant.  The  assignee, 
of  a  dwac  in  anian  a  >aade  the  attorney  of  the  creditor  to  collect  the  debt  and  hold  the 
proceeds  (o  his  own  use.  The  debtor  has  nothing  to  do  with  the  nlatlon  between  tho,. 
assignor  and  his  assignee.  How  c^  he  know  or  try,  in  this  form  of  proceeding,  the 
qnestioa  whether  the  assignment  was  dalj  executed,  or  whether  if  executed  it  has  been 
discharged  or  revoked,  or  whether  other  persons  hare  ohtoioed  rights  by  other  valid 
Msignments  1  The  whole  theory  of  the  trustee  process  it,  that  the  trustee  il  a  stranger 
to  the  suit,  and  his  liability  is  to  Im  decided  on  his  own  answers,  and  on  &cta  within  hia 
owa  knowledge;  and  the  reason  is,  that  he  knows  the  relation  between  himself  and  hia 
erediton.  Bnt  thera  is  no  relation,  no  privity,  between  him  and  the  assignee  of  hIa 
creditor.  If  the  tmstee  had  promised  to  pay  the  debt  to  the  assignee,  the  case  would 
be  different,  for  the  latter  woold  then  be  the  legal  creditor." 
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§  489.  2.  Privity  of  MeraA.  The  next  class  of  cases,  illastra> 
tire  of  the  geoeral  docttiae  advanced,  is,  where  there  is  a  privi^ 
of  contract  between  the  garnishee  and  the  defendant,  but  no  priv- 
.  ity  of  interest.  In  such  cases,  though  the  gamishee  h&ye  in  hie 
possessiou  property  or  money  which  he  is  bound  by  contract  to 
deliver  or  pay  to  the  defendant,  and  for  which,  therefore,  the  de- 
fendant might  maintain  an  action  against  him,  yet  he  cannot  be 
charged  as  garnishee  in  respect  thereof,  because  the  defendant 
himself  has  no  interest  therein.  Such  are  the  cases  where  the 
efiects  in  the  garnishee's  hands  belong  to  the  defendant  as  a  mere 
trustee  or  ^ent  for  others.  There,  it  is  not  only  sound  doctrine 
technically,  but  in  entire  accordance  with  every  principle  of  justice, 
that  though  ^e  legal  title  to  the  effects  in  the  garnishee's  posses- 
sion "be  in  the  defendant,  yet  as  they  do  not  in  &ct  belong  to  him, 
but  to  others,  they  shall  not  be  taken  to  discharge  his  debts.' 

Therefore,  where  it  appeared  from  the  answer  of  the  gaxnisheo, 
that  ho  had  executed  a  bond  to  the  defendant,  the  condition  of 
which  was,  that  he  should  pay  the  defendajit  a  certain  sum,  part 
of  which  only  was  the  defendant's  property,  and  the  rest  for  the 
benefit  of  other  persons ;  the  court  held,  that  the  garuishee  shoiild 
not  be  chai^d  for  that  part  of  the  bond  which  was  due  to  the  other 
persons,  and,  in  delivering  their  opinion,  say ;  "  The  bond  is  made 
to  the  defendant,  and  he  had  a  right  to  demand  payment  of  it,  and 
to  sue  it ;  but  still,  as  it  appears  that  in  taking  the  bond  he  acted 
as  the  trustee  of  others,  it  being  given  for  the  consideration  of  the 
purchase  of  an  estate,  the  life  interest  in  which  was  in  his  mother, 
and  the  reversion&ry  interest  in  his  brothers  and  sisters  and  their 
children,  the  money  secured  by  the  bond  ought  in  equity  to  be 
distributed  among  the  devisees  of  the  estate  in  the  proportions  in 
which  they  held  the  estate."  '  So,  In  the  case  previously  referred 
to,  where  A.  hsd  given  a  bond  to  B.,  by  which  he  bound  himself  to 
pay  B.  a  certain  yearly  sum,  to  be  appropriated  to  the  support  of  C, 
and  A.  was  summoned  as  garnishee  of  B. ;  it  was  held,  that  he 
could  not  be  charged,  because  the  money  due  on  the  bond  was  not 
his  own,  but  to  be  appropriated  for  the  use  of  others.'  So,  where 
a  factor  3d  credere  sold  goods  of  his  principal,  without  the  pur- 
chaser knowing  at  the  time  that  he  was  a  factor,  but  was  after 

'  ShnpKniv. EaiTf,  IDererenx&Butle, SOS;  AfiUern. Eichardion,  1  Miuoari.SIO; 
Jonei  u.  .Xtiu  Ina.  Co.,  U  Coaa.  501 ;  Pickering  d.  Wen  jell,  20  New  Hunp.  223. 

■  WlUard  v.  Starterant,  7  lick.  IM. 

*  Brigden  i>.  GiU,  IS  Maa*.  US. 
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wards  notified  hj  the  owner  of  the  goods  tb&t  thej  were  his ;  it 
was  decided  that  the  debt  due  for  the  gooda  belonged  to,  and  was 
claimable  by,  the  principal,  and  that  the  purchaser  could  not  be 
held  as  garnishee  of  tlie  factor,  for  anything  beyond  the  amount  • 
of  the  factor's  lien  for  his  commisaion.*  So,  where  goods  were 
shipped  on  a  vessel,  and  freight  earned  for  the  transportation 
thereof,  and  the  shipper  was  summoned  aa  garnishee  of  the  master 
of  the  vessel,  and  it  appeared  that  the  owners  of  the  vessel  were 
not  indebted  to  the  master^  it  was  held,  that  the  garnishee  was 
not  chargeable,  and  the  court  based  its  decision  on  the  following 
grounds :  "  The  ^reement  of  the  master  operated  to  make  or 
create  a  contract  between  the  owners  and  the  freighters,  as  well  as 
between  the  master  and  tlie  freighters.  The  master  is  the  mere 
agent-of  the  owners,  removable  at  pleasure.  He  contracts  on  the 
personal  responsibility  of  the  owners,  and  has  no  remedy  for  his 
wages,  as  mariners  have,  against  the  ship.  But,  inasmuch  as  he 
may  hypothecate  the  ship,  and  the  ^ight,  and  tlie  cai^,  for 
necessaries  in  a  foreign  port,  it  has  been  held  in  Massachusetts 
and  Kew  York,  contrary  to  the  English  decisions,  that  be  has  a 
lien  upon  the  freight  for  necessary  disbursements  and  expenses. 
And  the  able  judge  of  the  United  States  Conrt  of  this  district,  boa 
extended  the  claim  also  to  his  wages.  Bnt  with  the  question,  for 
what  matters  or  claims  the  master  may  have  a  lieu  on  the  freight, 
we  have,  in  the  case  at  bar,  no  concern ;  for  the  master  has  been 
fiilly  paid  by  the  owners.  They  may,  thereforej  compel  the  pay- 
ment of  freight  to  themselves.  The  master,  under  these  circum- 
stances, has  no  more  right  to  the  freight-money  than  he  has  to,the 
ship.    Both  belong  to  the  owners,"' 

§  490.  Privity  of  Contract  and  of  Interest  confined.  We  see 
from  the  foregoing  citations  the  force  and  scope  of  the  doctrine 
that  privity  of  contract  and  of  interest  must  in  general  combine  in 
order  to  charge  the  garnishee  in  respect  of  property  of  the  defend- 
ant ;  and,  wherever  such  combination  exists,  there  is  a  right  of 
action  in  the  defendant  against  the  garnishee,  either  at  the  present 
or  a  future  time.  The  presentation  of  a  few  cases  illustrative  of 
this  point  will  close  the  consideration  of  this  branch  of  the  subject. 

Where  property  is  placed  in  the  hands  of  one,  to  be  sold,  and 

the  proceeds  applied  to  a  particular  purpose,  and  upou  the  sale 

>  Tilnomb  D.  Seaver,  4  Maine,  iii.  *  Biduurdson  v.  Whiting,  IS  Pick.  53V. 
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there  appears  &  surplus  of  money  over  vbat  is  necessary  for  the 
given  purpose,  he  will  be  held  as  garnishee  of  the  person  to  whom 
the  property  belonged,  because  privity  of  contract  combines  with 
,  privity  of  interest  to  give  the  defendant  a  right  of  action  to  recover 
the  surplus.'  So,  for  the  same  reason,  one  holding  real  estate  of 
the  defendant  in  his  own  name,  but  in  trust  for  the  defendant, 
and  accountable  to  the  defendant  for  the  rents  and  profits  thereof, 
or  for  the  proceeds  of  the  same,  if  sold,  will  be  held  as  garnishee 
of  the  defendant,  to  the  amount  of  the  rents  and  profits  in  his 
hands.'  So,  where  the  principal  in  a  bond  to  the  United  States, 
having  become  a  deiaulter  and  left  the  country,  his  surety  paid, 
without  suit,  $1,000,  and  then  arrested  the  principal  in  Matanzas, 
In  a  suit  on  a  bond  of  indemnity,  and  upon  receiving  $2,000  gave 
this  bond  up  to  the  principal.  The  bond  to  the  United  States  was 
afterwards  put  in  suit,  and  the  judgment  recovered  on  it  was  sat- 
isfied by  a  levy  upon  land  supposed  to  belong  to  the  principal, 
which  the  United  States  afterwards  Bold,  and  the  sum  paid  by  the 
surety  was  restored  to  him.  Aftor  this  tlie  surety  was  summoned 
as  garnishee  of  the  principal,  and  it  was  held,  that  the  principal 
was  entitled  to  recover  back  the  money  paid  in  ifatanzas,  and  that 
the  surety  was  therefore  liable  as  his  garnishee.'  So,  where  prop- 
erty claimed  by  A.,  being  libelled  in  an  admiralty  court  as  a  prize, 
■was  delivered  to  B.,  to  indemnify  him  for  bonds  given  by  him  in 
that  court  in  behalf  of  A.,  and  afler  a  decree  of  restitution  by 
which  the  bonds  so  given  were  discharged,  B.  was  summoned  as 
garnishee  of  A.,  ho  was  held  as  such,  because  A.  had  a  right  of 
action  a^inst  him  to  recover  the  property  so  delivered.*  So, 
wliere  a  garnishee  answered  that,  as  guardian  of  an  infant,  he  had 
Bold  land  to  the  defendant,  under  a  license  of  court,  but  that  he 
had  not  given  the  bond  nor  taken  the  oath  required  by  law  previous 
to  such  sale  ;  that  part  of  the  purchase-money  had  been  paid,  and 
a  deed  had  been  executed  and  placed  in  the  hands  of  a  third  per- 
son, to  be  delivered  when  the  residue  sliould  be  paid  ;  and  that  thd 
defendant,  soon  after  the  sale,  entered  and  was  still  in  possession 

^  FiaBon  v.  Weiler,  3  Hnsg.  SM  ;  New  Eng-lnnd  Mar.  Ins.  Co.  v.  Chsodler,  IB  Ibid. 
S7& ;  Webb  r.  Fenle,  T  Pick.  iiJ ;  Richards  b.  Allen,  8  lUd.  403 ;  II«ani  e.  Cntch«r, 
4  T«rger,  461 ;  Cook  c  Dillon,  9  Iowa,  407. 

*  Raatell  v.  Lewis,  15  Mau.  137;  Park  v.  MaEtbewl,  86  Fenn.  BuM,  SS;  ■.  0.  S 
Orant,  13«. 

*  WatkiDi  V.  Odt,  3  Pick.  S8. 

*  ThompaoD  v.  Stewart,  a  Conn.  ITl. 
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of  the  land ;  it  was  held,  that,  because  there  was  neither  oath  nor 
bond  of  the  guardian,  the  sale  was  invalid,  Oai  the  purchaser,  who 
was  the  defendant  iu  the  attachment,,  had  a  right  of  action  against 
the  guardian  to  recover  back  what  he  had  paJd  of  the  purchase-  . 
mone^,  andj  therefore,  the  guardian  was  liable  as  garnishee.'  So, 
A.  was  building  a  vessel,  and  forced  with  B.,  C,  and  D.,  that  they 
should  own  three  sixteenths  of  the  vessel,  and  should  be  allowed 
the  amount  of  all  reasonable  bills,  which  they  might  produce 
against  the  vessel,  for  all  such  materials  as  they  should  supply, 
until  she  was  (it  for  sea ;  and  then  that  he  would  convey  to  them 
three  sixteenths  of  the  vessel.  B.  supplied  materials  to  such  an 
amount  as  might  entitle  him  to  be  an  owner  of  one  sixteenth  part 
of  the  vessel,  but  C.  and  D.  did  not  furnish  their  proportions. 
The  vessel  was  finished,  and  was  chartered  by  A.,  on  his  own  ac- 
count, to  another  party.  A.  was  summoned  as  garnishee  of  B, ; 
and  it  was  decided,  that,  as  B.  was  not  entitled  to  any  part  of  the 
vessel,  and  A.  was  accountable  to  him  for  the  amount  of  supplies 
he  furnished,  be  was  chargeable  as  garnishee  to  that  amount.' 
So,  where  one  contracts  to  purchase  goods,  on  certain  conditions, 
to  be  by  him  performed,  and  receives  the  goods  into  his  possession, 
but  fails  to  perform  the  conditions,  the  vendor  of  the  goods  has  a 
right  of  action  to  recover  the  goods,  and  the  vendee  will  therefore 
be  charged  as  his  garnishee  in  respect  thereof.^  So,  one  who  con- 
tracts to  sell  personal  property,  in  his  possession,  but  of  which  he 
is  not  the  owner,  to  be  delivered  at  a  future  day,  and  receives  the 
purchase-money,  but  does  not  deliver  the  property,  by  reason  of  its 
having  been  reclaimed  by  the  real  owner,  may  be  held  as  garnishee 
of  the  vendee  for  the  amount  of  the  puxchaso-money.* 

§  491.  But  it  is  not  always  necessary  that  privity  of  contract 
and  of  interest  should  combine  to  render  the  garnishee  liable. 
Where  there  is  privity  of  contract,  but  not  of  interest,  but  the 
position  of  affairs  between  the  garnishee  and  the  defendant  is  such 
that,  to  exempt  the  garnishee  from  liability,' would  tend  to  an  eva- 
sion of  the  force  and  effect  of  the  law,  and  to  opSn  the  door  for 
&aud,  the  garnishee  will  be  charged,  though  the  privity  of  interest 
do  not  exist.  This  was  held  in  a  case  in  Pennsylvania,  where  in 
an  attachment  against  A.,  the  Bank  of  the  United  States  was  sutn- 

*  Emciy  n.  Dbtu,  IT  Maine,  2Sa. 

•  Edaon  ».  Traak.  22  Varmont,  IB. 
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moned  aa  garmshoe ;  and  it  appeared  that  after  the  gamisbment 
(an  attachment  in  Pennsylvania  having  the  effect  of  holding  ef- 
fects coming  into  the  garnishee's  hands  after  he  is  garnished),  the 
defendant  deposited  in  the  bank  sundry  sums  of  money,  and  also 
procured  the  bank  to  purchase  or  discount  drafts  drawn  by  him 
in  his  own  name,  the  proceeds  of  which  were  passed  to  his  credit. 
The  motleys  thus  passed  to  the  defendant's  credit  were  drawn  out 
on  his  checks.  It  appeared  that,  though  th^  accounts  were  kept 
with  the  defendant  in  his  own  name,  he  was  in  fact  the  ^ent  of 
others  in  all  the  transactions,  and  the  jury  found  that  all  the  funds 
were  deposited  and  drawn  out  by  him  as  agent  for  others.  Not- 
withstanding the  jury  thus  found,  tlie  court,  on  grounds  of  publio 
policy,  and  for  the  prevention  of  fraud,  held  the  bank  liable  as 
garnishee  of  A.^ 

I  JackKin  11.  Bank  U.  S.,  10  Penn.  State,  fli.  Tbe  tibwi  of  th«  oonrt  were  llm* 
expressed :  "  The  attacliinent  is  in  ran,  for  the  pnrpose  of  compelUng  (he  appeanmM 
of  tbe  defemUnt;  and  if  ha,  iaitead  of  drawing  thii  monef  oat  of  the  bank,  had  ap- 
peared ftod  entered  bail  to  the  action,  the  monej  wonld  hare  been  trtA,  and  the  bank 
might  then  hare  paid  it  to  him.  Bat  the  garnishee  choso  to  be  (he  sale  judge  and  om- 
l^ra,  and  to  paj  out  the  money  to  him  on  hia  checks,  thai  in  fact  recogniiing  bis  right 
to  the  poaaewion  and  control  of  the  mone;,  and  yet  taking  the  batard  of  defeating  the 
abject  of  the  attachment.  The  Suit  qaeation  that  ocean  is  ibis :  coold  the  bank,  if  (he 
fttlacbment  had  not  been  seired,  hare  resisted  the  claim  of  the  defendant  Id  tbe  money 
he  had  deposited  with  ihem )  They  received  it  aad  tbe  bills  ai  his,  entered  them  on 
their  books  as  his,  and  were  boand,  in  the  absence  of  any  attachment,  to  hare  paid  the 
funds  to  him.  How,  then,  were  they  placed  in  any  better  silnation  by  the  service  of  the 
MUchmentl  The  attaching  creditor  stands  in  the  place  of  the  defendant.  If  the  bank 
coald  not  allege  as  against  tbe  defendant,  that  the  fands  were  not  his,  neither  can  Ihqr 
allege  against  the  atlncbing  crodiior  that  they  are  not  the  defendant's,  and  yet  turn 
round  and  pay  the  money  to  the  defendont,  to  enable  bim  to  defeat  his  creditor.  In 
Sergeant  on  Attachment,  p.  94,  it  is  said  that  the  gnraiBheo  may  plead  CTerything  to 
tbe  KinfatMa  which  he  conld  plead  agiunst  the  defendant ;  and  if  the  bank  could  bare 
pleaded  against  the  defendant  that  the  money  and  the  prodncts  of  the  bills  were  oot  his, 
why  did  they  pay  them  lo  him  after  being  warned  by  attachment )  The  law  counte- 
nances not  those  operations  by  which  its  Intimate  Ibrcs  and  effect  may  be  eiaded. 
Thus,  in  the  case  of  Silrerwood  ti.  Bellas,  8  Watts,  420,  it  was  resolved  that  SiWer- 
vood,  the  garnishee,  who  had  received  money  in  (nut  to  deliver  it  over  to  (he  defendant, 
was  liable  becanse  be  did  deliver  it  over.  Here  it  cannot  be  gainsiud  chat  the  bank  was 
bound  to  deliver  over  (he  money  to  tbe  defendant  in  the  absence  of  the  attachment. 

"  The  ownership  of  the  defendant  is  evidenced  and  maintained  by  the  customary  evi- 
dence of  right,  that  is,  the  deposit  in  tbe  bank  in  his  own  name,  the  books  of  tbe  bank, 
the  drawmg  of  bills  and  chocks  in  his  own  name.  Under  these  circumstances  it  is 
against  public  policy  that  the  bank  should  be  permitted  to  allege  that  the  books  were 
fidse  for  the  pnrpon  of  defeating  the  creditor,  and  yet  trne  for  [he  purpose  of  paying 
over  the  fonds  to  tbe  defendant.  ....  We  f^  it  wonld  open  too  wide  a  door  for  tbe 
inflicdon  of  fraud,  if  sach  practices  were  tolerated.  An  individual,  made  out  (o  be  in- 
NJvent,  may  have  %  100,000,  nay,  twice  that  amount,  in  a  bank,  entered  on  its  books  in 
his  own  name,  his  checks  accepted  and  paid.  What  amoant  of  credit  may  he  not  ob- 
tain npoD  this  lure  held  oat  to  the  community?  If  the  cashier,  and  the  party  claiming 
the  money,  or  ally  other  pmons,  are  permitted  to  prove  that  the  entries  are  untrue, 
[SS6] 
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th>t  the  depositor  Iiu  not  a  cent  in  the  bank,  the  iojniy  maj  be  deep  and  ^evoni  to 
credit,  and  the  sonrce  or  severe  loH  to  those  irho  hare  pnt  faith  in  the  integrity  and 

nprighCne«  of  banking  Inatitaliong The  gamishefl  after  baving  paid  the  monej 

to  the  defendant,  and  hy  its  own  books,  papers,  and  records,  giren  the  evidence  that  it 
waa  hii,  shall  not  be  permitled  to  aU<^  the  contraiy  for  the  pnrpoee  of  protecting 
itself  in  a  wroDgM  act.  The  dutj  of  the  gamiahea  was,  having  leceiTed  the  moaej 
and  bills  as  the  money  and  bills  of  the  defeadaaC  himself,  to  hare  retained  them  nntil 
liberated  by  doe  oourse  of  law.  ....  Even  suppose  that  the  defendant  got  this  mone^r 
from  many  persons,  and  nsed  it  as  his  own,  he  became  the  debtor  of  those  persons,  and 
thej  lost  ^eir  grip  on  the  fond.  And  by  mingling  this  fnnd  with  Che  products  of  the 
bills,  domestic  and  foreign,  and  nsing  the  wbote  as  his  own,  aA  lUiilum,  and  depositing 
it  as  snch  in  the  bank,  this  deposit  in  the  bank,  so  made  and  evidenced,  created  a  debt 
or  duty  fiom  the  baolt  to  tlie  defendant,  and  not  aoj  specific  or  distinct  debt  or  dn^ 
to  the  portiee  whose  money  it  is  alleged  it  in  &cC  was.  The  debt  or  duty  was  to  th« 
deftmdant  In  mass ;  and  by  paying  it  to  him  in  tbe  face  of  an  attachment  and  gomisb- 
nwat,  the  bank  became  liable  to  th«  pltJntiff  in  attacbnent." 

M  [837] 
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CHAPTER   XXII. 

VHB  OASNiaHEE'S  LIABIUTT,   AS  AFFECTED  BT  TEE  CAPACTIT  IN 
WHICH  HE  HOLDS  THE  DEFENDANT'S  PBOPEBTT. 

§  492.  The  frequeat  occasions  when  money  or  other  property 
is  in  the  hands  of  officers  of  the  lav,  and  of  persons  acting  tinder 
legal  authonty,  would  naturally  gira  rise  to  efforts  to  reach  it  hy 
attachment  against  the  individuals  claiming  it,  or  to  whom  it 
might  be  supposed  to  belong.  We  consequently  find  that  such 
eETorts  hare  been  made,  in  reference  to  almost  all  descriptions  of 
persons  holding  property  or  money  under  official  or  legal  authority. 
Administrators,  executors,  and  guardians,  ministerial,  judicial,  and 
disbursing  officers,  and  municipal  corporations,  have  all,  at  times, 
been  subjected  to  garnishment,  and  numerous  a^udications  as  to 
their  liability  have  been  the  result.  We  will  review  the  decisions 
which  have  been  made. 

§  493.  In  Massachusetts,  at  an  early  day,  the  principle  was 
established,  that  a  public  officer  who  has  money  in  bis  bauds,  to 
satisfy  a  demand  which  one  has  upon  him  merely  as  a  public 
officer,  cannot,  for  this  cause,  be  adjudged  a  garnishee.^  The 
case  was  that  of  a  county  treasurer,  who  disclosed  in  his  answer 
that  he  had  a  certain  sum  of  money  in  his  possession,  officially, 
which  was  due  to  the  defendant  for  services  as  a  juror,  and  which 
he  was  by  law  bound  to  pay  to  the  defendant.  The  court  decided 
t^^ainst  the  gamisbmeut  on  two  grounds :  one,  having  relation  to 
the  peculiar  statute  of  tbe  State,  the  other  as  stated  above ;  but  it 
is  evident  that,  had  the  former  ground  not  existed,  the  latter  would 
have  been  considered  sufficient. 

The  same  principle  was  recognized  in  Connecticut.  There  tbe 
State's  attorney  commenced  a  suit  in  the  name  of  the  county 
treasurer,  on  a  forfeited  bail-bond,  taken  in  a  criminal  proceeding ; 
and  during  the  pendency  of  the  suit,  the  general  assembly,  on  the 
application  of  the  person  suffering  by  the  offence  complained  of, 
directed  the  money  which  should  be  recovered  on  such  bond  to  be 

1  Che*1}'  B.  Brewer,  7  Mass.  ESS.     8m  BulUej  «.  Eckert,  3  Fetm.  Smm,  36S. 
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paid  over  to  him.  The  attorney  afterwards  received  the  mouej 
due  on  ttie  bond ;  and  vhile  it  w&s  in  his  hands,  before  any 
demand  upon  him,  a  creditor  of  the  person  to  whom  the  general 
OBsemblj  had  directed  the  money  to  be  pud  caused  the  attorney 
to  be  garnished.  It  was  held,  that  the  attorney  having  received 
and  held  the  money  in  his  official  capacity,  ae  agent  of  the  public, 
the  garnishment  was  not  sustainable.^ 

I  494.  The  Supreme  Court  of  Massachusetts  took  a  step  further, 
and  announced  the  broader  principle,  that  no  person  deriving  his 
authority  from  the  law,  and  obliged  to  execute  it  according  to  the 
rales  of  law,  can  be  charged  as  garnishee  in  respect  of  any  money 
or  property  held  by  him  in  virtue  of  that  .authority.'  This  do- 
cision  was  elicited  by  the  garnishment  of  an  administrator,  and 
was  based  upon  the  principle  stated,  without  reference  to  the 
statute  under  which  the  process  issued.  But  this  immunity  ex- 
tends only  to  the  person  himself,  thus  holding  money  or  prop- 
erty in  virtue  of  such  authority.  Therefore,  one  who  had  collected 
for  A.  B.,  executor  of  a  deceased  person,  the  amount  of  a  promis- 
sory note  made  payable  to  A.  6.,  aa  executor,  was  charged  as 
garnishee  in  a  suit  against  A.  B.  in  his  private  capacity.^ 

§  495.  Having  stated  the  general  rule,  we  proceed  to  examine 
its  application  to  the  various  descriptions  of  persons  holding  money 
or  property  in  an  official  or  legal  capacity. 

§  496.  Admiaittrator*.  In  the  case  just  cited,  the  garnishee 
answered  that  he  had  no  goods,  effects,  or  credits  of  the  defendant 
in  his  possession,  except  as  he  was  administrator  of  P.  B.,  de- 
ceased ;  that  previous  to  the  death  of  the  said  P.  B.,  the  defendant 
had  commenced  a  suit  against  P.  B.,  to  recover  the  value  of 
certain  hides,  which  suit  was  pending  at  the  time  of  the  gar- 
nishee's answer.  The  court,  without  adverting  to  the  facts  of  the 
case,  or,  as  before  stated,  to  the  terms  of  the  statute,  laid  down 
the  comprehensive  rule  above  indicated,  merely  adding,  "  We 
have  determined  this  in  the  case  of  public  officers,  and  the  reason 
of  those  decisions  applies  with  equal  force  to  the  case  of  an 
administrator." 

>  Stniuaii  a.  Iibam,  11  Conn.  IM. 

*  Brooks  c  Cook,  S  Hau.  346;  Colbjv.  Coat«*,6Ciuliiiig,SS8;  Thayer  v.  T;]er,  S 
Allen,  M.    See  Mock  v.  King,  iq  Alabania,  66. 
■  CobuTD  >.  AoMTt,  3  Mase.  .319 
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The  Supreme  Court  of  Maine  rect^ized  aod  enforced  the  same 
principle,  in  a  case  where  the  intestate  was  clearly  indebted  to  the 
defendant,  and  the  administrator  had  money  in  his  hands  ready  to 
pay  the  debt.^ 

In  Delaware,  neither  an  administrator,  nor  a  debtor  of  an  estate, 
can  be  summoned  as  garnishee.' 

In  Arkansas,  administrators  are  considered  exempt  from  garnish- 
ment, even  after  a  demand  has  been  allowed  against  the  estate,  in 
favor  of  the  defendant,  and  an  order  made  by  the  probate  court 
upon  the  admiDiBtrator  to  pay  it.'  And  in  North  Carolina,  it 
was  decided  that  an  administrator  cannot  be  required  to  answer, 
as  garnishee,  whether  his  intestate  was  indebted  to  the  defendant.* 

In  Alabama,  however,  it  seems  to  be  conceded  that  an  adminis- 
trator may  be  charged  as  garnishee  in  respect  of  a  debt  due  &om 
his  intestate  to  the  defendant,'  but  not  unless  be  is  summoned  in 
his  representative  capacity.* 

§  497.  In  New  Hampshire,  in -Delaware,  and  in  Missouri,  how- 
ever, while  the  principle  announced  in  Maasachasetts  was  recog- 
nized as  sound,  it  was  considered  to  be  inapplicable,  where  the 
administrator  had  been,  by  the  proper  tribunal,  adjudged  and 
ordered  to  pay  a  certain  sum  to  a  creditor  of  the  estate  ;  and  in 
such  case  the  administrator  was  charged  as  garnishee  of  the  party 
to  whom  the  money  was  ordered  to  be  paid.^  The  reason  of  this 
exception  was  given  by  the  Superior  Court  of  New  Hampshire, 
and  adopted  by  the  Supreme  Court  of  Missouri.  In  the  language 
of  the  former,  "  an  administrator,  till  he  is  personally  liable  to  an 
action  in  consequence  of  his  private  promise,  the  settlement  of  the 
estate,  some  decree  against  him,  or  other  cause,  cannot  be  liable 
to  a  trustee  process.  Because,  till  some  such  event,  the  principal 
has  no  ground  of  action  against  him  in  his  private  capacity ;  and 
be  is  bound  to  account  otherwise  for  the  funds  in  bis  hands.  The 
suit  against  him,  till  such  an  event,  is  against  him  in  his  repre- 
sentative  capacity,  and   the  execution  must  issue  to  be  levied 

1  Waits  V.  0(borne,  11  Hdne,  )S5. 

*  Marvel  t>.  HonMon,  S  Harriagtoa,  S49. 

■  Thorn  n.  Woodruff,  i  Arkanui,  99 ;  Fowler  v.  McClelland,  Ibid.  168. 
<  Weleh  V.  Gurlej,  3  Haywood  (N.  C),  3M  ;  G«e  t>.  Warwick,  Ibid.  351. 

*  Teiry  v.  Lindta;,  3  8un-art  k  Porter,  317  ;  Tillingtuul  f.  Johmon,  S  Alabama.  S14. 

*  Tiltinghaat  v.  Jobnaon,  5  Alabama,  fil4. 

T  Adanu  v.  BureU,  S  New  Hamp.  S74 ;  Fitehett  v.  Dolbee,  3  HairingtoD,  2ST ;  Cuv 
ling  D.  Hyde,  10  Miawnui,  374  i  Bichardi  v.  Giiggi,  16  lUd.  416. 
[840]  .  • 
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de  bonit  testatorit  and  not  de  honU  propriis.  But  in  the  present 
case,  the  trustee  vob  liable  iu  Mb  private  capacity  to  the  defendant 
for  the  dividend.  The  debt  had  been  liquidated,  and  a  decree  of 
payment  passed.  The  debt  vas  also  due  immediately.  Execution 
for  it  vould  run  against  hie  own  goods ;  and  the  trustee  process 
would  introduce  neither  delay  nor  embarrassment  in  the  final 
settlement  of  the  estate." ' 

In  Vermont,  where  an  adntinistrator  bad  been  decreed  by  the 
probate  court  to  deliver  property  to  a  female  distributee  of  the 
estate,  and  was  afterwards  summoned  as  garnishee  of  the  husband 
of  the  distributee,  the  court  admitted  the  general  principle  of 
the  exemption  of  an  administrator  &om  garnishment ;  but  io 
view  of  the  peculiar  statute  of  that  State,  and  of  the  fact  that  a 
decree  of  distribution  had  passed,  charged  tlie  administrator  aa 
garnishee.' 

§  498.  In  Pennsylvania,  under  a  statute  which  in  terms  authoi^ 
ized  the  garnishment  of  administrators,  it  was  held,  that  a  dis- 
tributive share  of  pergonal  estate  could  not  be  attached,  before  the 
administrator  had  settled  his  account,  so  ae  to  show  what  is  due 
from  him  to  the  distributee.*  And  in  Massachusetts,  where  a 
simUar  statute  now  exists,  it  was  decided  that  an  administrator 
cannot  be  charged  under  a  writ  served  on  him  between  the  time 
when  administration  is  decreed  to  him,  and  that  of  tlie  filing 
and  approval  of  his  bond  and  the  delivery  of  letters  to  him.* 
And  in  Mune,  nnder  a  statute  authorizing  "  any  debt  or  legacy, 
due  from  an  executor  or  administrator,  and  any  goods,  efi^ts, 
and  credits  in  his  hands,  as  such,"  to  be  attached  by  garnishment, 
it  was  decided  that  an  administrator  could  not  be  charged  aa 
garnishee,  in  respect  of  a  negotiable  promissory  note  of  bis  in- 
testate, held  by  the  defendant,  where  the  same  statute  forbids 

1  Adanu  v.  Bnrrett,  9  New  Hamp.  374. 

*  Parka  v.  Hadley,  9  Vermont,  320. 

■  BbbIc  at  Cbesier  d.  Kalscon,  T  Peon.  State,  489 ;  McCreaiy  n.  Topper,  10  Ibid.  419 ; 
HeMD.  Shorb,  T  Jbid.  331.  In  Hartle  u.  Long,  &  Peiin.  Stale,  491,  an  ttdminiBtmlor  was 
{>;Bniished,  when  there  ws>  no  law  anthorizing'  anch  a  proceeding.  Eleren  jean  after- 
wards inch  a  taw  was  enacted,  and  the  plaintifF  then  iaaned  a  nam  faata  to  aubject  in 
the  hands  of  tbe  administrator  certain  moneja  which  had  then,  b;  the  death  of  Hat 
widow,  become  pajable  to  the  dofenduii ;  bat  the  eonrt  beld,  that  the  law  conld  hare 
no  mtroapccliTO  operation,  and  that  as  the  moneja  were  not,  before  its  passage,  liaUe 
to  the  attachment,  no  proceedingi  based  on  the  origiiul  atlachment  coold  reach  it. 

*  XtaTi)  e.  Daria,  3  CiubiDg,  111. 

[Ml] 


D.qil.zMBlG001^IC 


§  499  GAFAcnr  m  vhicb  dABinsHEE       .  [chap.  xxn. 

the  gamifihment  of  a  person  in  respect  of  a  negotiable  note  made 
by  him.^ 

§  499.  Hxecu^t.  It  is  veil  settled  in  England  and  the  United 
States,  as  a  general  propositiou,  tliat  an  executor  cannot  be  held 
as  garnishee,  iu  respect  of  a  pecnniary  legacy  bequeathed  by  hia 
testator.'  To  this,  however,  an  exception  would  be  made,  as  in 
the  ease  of  administrators,  where  the  executor  has  been  ordered 
by  the  probate  court  to  pay  the  amount  to  the  legatee." 

The  earliest  American  case  on  this  subject,  with  which  we  are 
acquainted,  came  up  in  Massachusetts,  where  it  was  held,  that  a 
pecuniary  legacy  in  the  hands  of  an  executor  is  not  "  goods, 
efiects,  or  credits  " ;  and  that  the  same  priucipleB  which  exempt 
a  public  oBicer  from  garnishment,  apply  with  equal  force  to  th« 
,  case  of  an  executor ;  and  this  without  reference  to  whether  tlie 
'  garnishment  took  place  before  or  after  the  probata  of  the  will.* 

The  same  point  came  up  in  a  similar  case  in  Connecticut,  where 
the  garnishment  took  place  after  the  probate  of  the  will,  and  the 
acceptance  by  the  executor  of  his  appointment.  The  court  below 
instructed  the  jury  that  the  executor  was  in  contemplation  of  law 
the  debtor  of  the  defendant,  the  legatee,  and  liable  to  pay  the 
plaintiff's  claim  out  of  his  own  estate.  The  Supreme  Court,  in 
reversing  the  judgment,  use  the  following  language :  "  An  exec- 
utor cannot  be  considered  as  the  debtor  of  a  legatee.  The  claim 
is  against  tlie  testator  or  his  estate ;  and  the  executor  is  merely 
the  representative  of  the  deceased.  There  cannot  be  a  debt  due 
from  the  executor  within  the  meaning  of  the  statute.  Nor  can  a 
person,  like  an  executor,  deriving  his  authority  from  the  law, 
aud  bound  to  perform  it  according  to  the  rules  prescribed  by 
law,  be  considered  as  a  trustee,  agent,  attorney,  or  factor  within 

1  Commercial  Bank  d.  NmUj,  39  Hoine,  409. 

*  PriT.  Lond.  S67 ;  Taller  on  Execnlon,  4tli  Am.  Ed.  4TS ;  Baniei  v.  Treat,  7  Man. 
S71 ;  VTinchcH  d.  Allen,  1  Conn.  3S3  ;  Bcckvirh  u.  Bixter,  S  Sew  U*mp.  67  ;  Shewell 
B.  KMn,  2  Wharton,  33S{  Barnett  v.  Weaver,  Ibid.  418;  Picqaet  v.  Swan,  4  Mason, 
443.  In  oppositloa  to  the  doctrine  stated  ia  the  text,  tbe  Supreme  Court  of  Indiana 
standi  alone,  in  holding  an  executor  chargeable  ai  garaiahee,  in  respect  of  an  nnaicer- 
tained  dlttrlbntive  ahare  of  an  heir  of  a  decedent.  Tba  itatnte  nnder  which  thii  deci- 
•ion  mu  given  prorkled  that  "iIm  landa,  tenemenH,  hereditamenta,  goodn,  chaltelt, 
lights,  credits,  moncTS,  and  effects,  of  anj  and  all  per«oni  not  reaidenta  of  this  Stats, 
are  and  shall  be  liable  fbr  the  pa3nnent  of  debts  and  other  demands,  by  suit  to  be  insli- 
tated  bj  the  proeeas  of  fbreign  attachment"    Stratton  v.  Ham,  8  Indiana,  84. 

■  Fitchett  u.  Dolbee,  3  Harrington,  SS7. 

*  Bamea  v.  Treat,  7  M«m.  3Tt. 
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the  Btatute ;  and  fhis  for  the  best  of  reaBons.  In  the  common 
case  of  agents,  trustees,  and  &ctorB,  the  creditor  can  easilj  place 
himself  in  the  shoes  of  the  absconding  debtor,  and  prosecute  his 
claim  without  inconvenience  to  the  garnishee.  But  such  would 
not  be  the  case  with  an  executor.  It  would  not  only  em^Ku-rass 
and  delaj  the  settlement  of  estates,  but  would  often  draw  them 
from  courts  of  probate,  where  they  ought  to  be  settled,  before 
the  courts  of  common  law,  ^o  would  have  no  power  to  adjust 
and  settle  his  accoimts.  Such  an  interference  might  produce 
much  iuconvenience,  and  prevent  the  executor  &om  executing  bis 
office  as  the  law  directs."  ^ 

This  subject  received  an  elaborate  and  able  treatment  b;  the 
Supreme  Court  of  Pennsylvania,  in  a  case  where  the  amount 
involved  was  lai^,  and  the  whole  subject  was  fully  investigated 
by  eminent  counsel.  The  question  presented  was,  in  eflect,  the 
same  as  in  the  cases  which  arose  in  Maseacbusetts  and  Connecti- 
cut, and*  the  court,  in  an  elaborate  opinion,  decided  that  an  ex- 
ecutor could  not  be  charged  in  respect  of  a  legacy  due  to  the 
defendant.' 

>  Wlnchttl  o.  AUen,  1  Coon,  SS9. 

'  Shewell  ti.  Keen,  3  Wharton,  333.  The  opinion  of  tbe  eonrt  iru  in  the  foUowing 
terau :  "  In  every  case  in  which  a  determination  hai  taken  plaee  oa  the  qnesCioii 
vhetfaer  a  foreign  attachment  wonld  tie  for  a  legacy,  it  hai  been  held  that  it  would  Dot; 
and  Bome  of  these  cases  have  occDiTBd  nnder  ataCntory  regnlatiDns  on  the  antgect,  very 
similar  lo  onr  own.  Various  reasons  have  been  giTen  for  coming  to  thia  retnlt ;  and  a 
little  reflection  conrincee  na  that  the  proceedings  by  foreign  attachment  cannot  be 
applied  to  the  caae  Of  a  l^acy,  wlthool  great  inconvenience  and  manifest  incongmi^. 

"A  pectiniory  legacy  is  not  a  debt.  It  is  a  sum  of  money,  payable  by  tbe  esecnlor 
or  admiaistrstor  ont  of  the  estate  of  the  decedent,  if  enffldent  assets  remain  in  hif 
hands,  ailer  discharging  the  debta  of  the  deceased,  and  other  reeponsibillties,  and  pn>- 
Tided  tbe  legatee  previoasly  complies  with  certain  requisites  prescribed  by  the  acta  of 
assembly.  Generally  it  is  not  reooverabte  at  law,  but  ia  subjected  to  chancery  jnri*- 
dictioD,  which  treats  the  executor  as  trustee  of  the  estate  fbr  the  benefit  of  those  in- 
tei«it«d  in  it  In  Pennsylranis,  a  leguy  is  lecorerable  in  a  common  law  court,  by  the 
act  of  1T7S,  there  being  no  court  of  chancery ;  bat  that  act  gives  peculiar  powers  lo 
the  eonrt ;  and  the  execntor'e  duty  is  itill  in  nature  of  a  tmst,  in  lidatioa  to  l^acies ; 
and  they  are  ptiyable  only  on  the  peribrmauce  of  certain  conditions  by  the  l^atee. 
Be  must  make  a  previous  demand,  and  must  tender  or  Hie  a  reflinding  bond,  not  so 
moch  fbr  the  protection  of  the  execntor,  m  Gx  the  benefit  of  creditors  who  ma;  snU 
•equently  establish  claim*  af^nst  the  estate.  If  a  foreign  attachment  be  permitted, 
b;  which  the  assets  in  the  hands  of  the  executor  are  to  be  eventually  appropriated  to 
the  attaching  creditor,  tke  legacy  may  be  reooverable  without  demand,  and  without 
'  Sling  a  refunding  bond.  For  the  legatee  would  not  be  expected  to  give  such  bond, 
and  there  exists  no  power  in  tbe  court  to  uxnpel  the  attaching  creditor  to  do  it,  or  to 
■Dthoriie  the  executor  to  receive  it  Irom  him.  If  the  reninding  bond  could  be  gi>eD> 
an  extraordinary  result  might  follow.  Tbe  plaintiff,  before  the  payment  of  the  money 
by  the  garnishee,  always  gives  secority  to  restore  the  amount  received,  if  williin  a  year 
ud  a  dar  the  deftodant  tiiould  ^)pear  to  disprove  the  debt    If,  within  the  yrat 
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§  500.  While,  hawenr,  an  executor,  cannot  be  cLarged  as 
gsnuBfaee  in  respect  of  a  l&gacy  bequeathed  by  his  testator,  it  does 
not  follov  that  in  no  case  can  a  legacy  be  subjected  to  attachment 
against  the  legatee  ;  for,  if  land  be  devised  with  a  legacy  charged 
upon  it,  the  devisee  will  be  held  as  garnishee  of  the  legatee,  in 
respect  of  the  legacy.^ 

§  501.  In  Massachusetts,  a  statute  was  enacted,  providing  that 
"  any  debt  or  legacy  due  from  an  executor  or  administrator,  and 
any  other  goods,  effects,  and  credits,  in  the  hands  of  an  executor 
or  administrator,  as  such,  may  be  attached  in  his  hands  by  the 
process  of  foreign  attachment."  '    Under  this  statute  it  has  been 

and  !■  day,  the  defendant  iMne  bis  tart  Jadat  ad  di^mbandvtit  debitum,  uid  nic- 
oeedi,  and  recovers  back  his  iagacj,  ha  then  geta  it  withoat  glting  anj  refunding  bond ; 
and  the  plaintiff  may  bo  compelled,  in  the  event  of  new  dobta  agunst  the  esCaU  being 
•Aerwarda  established,  to  pay  tlic  amoaot  a  second  ^me  on  hia  refunding  bond.  Such 
eonteqnencei  erince  that  the  pmceM  by  foreign  attachment  cannot  be  barmonBied  with 
the  adi  of  aetembty  concerning  the  recovery  of  legaciei. 

"Another  ciicumalance  of  weight  is,  that  an  executor  or  adminiatralor  ia,  to  a  certain 
extent,  an  officer  of  the  Inw,  clothed  with  a  tnuit  to  be  performed  under  preKtibed 
regnlationi.  It  would  tend  to  diitract  and  embarraaa  thoae  officers,  if,  in  addition  to 
the  ordinary  duties  which  the  law  impgaes,  of  themselrea  often  mnlliplied,  ardnoBa,  and 
Teaponsible,  they  were  drawn  into  conSicta  created  by  tiui  Infcrpotition  of  creditota  of 
legatees,  and  compelled  to  widihold  payment  of  lq;acies  without  suit;  to  anspend 
iade&nitely  the  settlement  of  astatei;  io  attend,  perhaps,  to  nnmerona  rival  attach- 
ments; to  answer  inienogatoriea  on  oath,  and  to  be  pal  to  trouble  and  cipenae  for 
the  benefit  of  third  penwns,  no  way  connected  with  the  estate,  nor  within  the  dudes 
of  thrir  trust.  It  bos  been  decided  that  money  in  the  hands  of  a  prothonOtaiy  or 
dieriff  cannot  be  intercepted  by  a  creditor  of  the  par^  entilled  to  it ;  but  it  most  b« 
paid  over  to  himself  only.  The  case  of  an  executor  or  administrator  is  analogons  to 
that  of  a  sheriff  or  prothonotary.  He  has  the  f^nds  in  his  hands  as  an  officer  or 
trastM  anthoriied  by  taw ;  and  ff  a  new  part?  were  allowed  lo  levj  on  it  by  attach- 
ment, there  would  be  no  end  of  disputes  and  lawsuits ;  and  no  business  coald  be  certain 
of  ever  being  brought  to  a  close  within  a  reasonable  time.  It  ia  of  glcat  importance 
to  the  intereets  of  hears,  creditors,  and  l^;alees,  that  the  aflairs  of  a  decedent^a  estate 
be  kept  as  simple  and  dtatinct  as  possible,  that  its  concerns  be  ipeedilj  closed  and  ihs 
estate  adjusted.  It  is  moreonsr  settled  that  an  executor  cannot  be  sued  as  ddendant, 
in  an  attachment  by  a  creditor  of  the  testator,  and  the  goods  of  the  testator  attached 
to  recover  the  debt.  The  reason  ia,  that  the  estate  of  the  testator  ought  to  come  into 
the  bends  of  the  executor,  that  he  may  administer  it  according  to  law ;  and  pay  the 
dd>(s  if  the  assets  suffice  ;  and  thej  ou^t  not  to  be  stopped,  and  the  executor  subjected 
to  new  responsibilities  by  proceedings  in  attachment.  These  reasons  apply  with  equal 
fbice  to  the  attempt  to  make  an  executor  garnishee,  for  the  purpose  of  paying  out  of 
the  assets  in  his  hands  the  debt  due  lo  a  creditor  of  a  legatee.  These  funds  must 
travel  only  in  the  path  pointed  out  by  the  laws  relating  to  decedents'  estatM,  in  their 
variODS  tn^nches,,  and  cannot  be  diverted  out  of  that  path  without  interfering  irith 
salutary  regulations,  and  violating  some  of  the  most  important  provisions  of  the  acts 
of  assembly."  See  BameCt  r.  Weaver,  S  Wharton,  418;  Yonng  v.  Tonng,  3  Hill 
(8.  C),  425. 

1  Piper  V.  I^per,  2  New  Hamp.  489 ;  Woodward  o.  Woodward,  4  Halsted,  IIS. 

■  Bdvtsed  Statutes  of  MasMchnaetti,  o.  109,  {  6a. 
[Ml] 


D.qil.zMBlG001^IC 


aSUS.  XSJL]  holds  DEFEIIDAlirrS  FBOFEBTT.  §  502 

held,  that  a  legaoj  io  tbe  hands  of  an  executor  is  not  such  a 
ooQtiugeDt  liability  as  vill  prevent  its  being  attached,  because  it 
oan  be  ascertained  hj  the  settlement  of  the  estate  whether  there 
are  assets  sufficient  for  the  payment ;  and  when  necessary,  the 
oourt  will  continue  the  case  until  it  can  be  seen  whether  the 
assets  are  sufficient  for  that  purpose  ; '  or,  if  there  be  not  person- 
alty sufficient  for  the  payment,  until  license  can  be  obtained  to 
sell  real  estate  for  that  purpose.'  And  if  the  executor,  after 
being  suumioned  as  garnishee,  pay  over  the  legacy  to  the  legatee, 
such  payment  will  not  protect  him,  and  will  be  regarded  as  such 
an  acknowledgment  that  there  were  assets  in  his  hands,  that  ho 
will  not  be  entitled  to  any  continuance  thereafter,  for  the  purpose 
of  having  that  fact  determined  by  the  settlement  of  the  estate.' 
In  all  such  cases  the  attaching  plaintiff  must,  if  required  by  the 
executor,  give  bond'  to  refund  the  money,  if  the  same  should  be 
needed  to  satisfy  any  demands  afterwards  recovered  against  the 
estate,  uid  to  indemnify  the  executor.*  But  there'does  not  seem 
to  he  a  disposition  in  the  courts  of  that  State  to  extend  the  opera- 
tion of  tlie  statute  in  question  beyond  its  clear  intendment ;  for 
they  refused  to  charge  an  executor  as  garnishee  of  one  to  whose 
daughter  a  legacy  was  left,  and  which  descended  to  him  upon 
the  death  of  his  daughter ;  because,  before  any  proceeding  could 
be  instituted  against  the  executor  for  the  legacy,  administration 
on  her  estate  was  necessary,  and  the  legacy  would  be  assets  in  the 
hands  of  her  administrator.'' 

§  502.  Guardiam.  Persons  acting  as  guardians  of  iofants  are 
considered  to  stand  in  the  same  position  as  administrators  and 
executors,  and  to  come  within  the  general  principle  before  stated, 
and,  therefore,  not  liable  as  garnishees  in  respect  of  property  of 
their  wards  in  their  possession,  as  guardians."  So,  in  New  Hamp- 
shire, with  regard  to  a  guardian  of  an  insane  person,  at  least  until 
hie  accounts  have  been  adjusted  by  the  probate  court,  and  a 
balance  found  in  his  hands.'' 

»  Holbrook  v.  Wtten,  1 9  Pick.  36* ;  Wbeeler  ».  Bowen,  30  Ibid.  66S. 

*  Cady  D.  Comey,  10  Metcol^  459. 

■  HoATK.  HarBhall,  S  Gray,  £51. 

*  Cady  V.  Comej,  10  HeCcalf,  499. 

*  Still*  V.  Harmon,  T  Cashing,  406. 

■  Qs»9e»  B.  Qront,  4  HeCcalf,  486;  Huuen  v.  Butler,  4S  Mune,  81 ;  Penyu,  Tborn- 
ton,  7  Rhode  Island,  19 ;  Oodbold  r.  Bass,  la  BiduRlMni,  20S. 

1  Dans  V.  Drew,  6  ^e«  Hamp.  399. 
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§  503.  Sheriffs.  The  same  Cimsiderations  which  forbid  the 
garQiehmeQt  of  executors,  adminiBtrators,  and  goardianB,  require 
that  all  miniBterial  officers,  having  official  possessioii  of  proper^ 
or  money,  ehould  be  exempt  from  tliat  proceeding.  We  accord- 
ingly find  that,  almost  without  exception,  the  courts  in  England ' 
and  this  countiy  have  taken  decided  ground  against  all  attempts  to 
^^^^h,  by  garnishment,  money  in  the  hands  of  sherifis,  received 
and  held  by  tiiem  in  their  official  capacity. 

§  504.  This  subject  has  been  presented  in  three  aspects:  1.  By 
the  levy  of  an  execution  by  an  officer  on  money  in  his  hands  col- 
lected on  execution ;  2.  By  the  levy  of  an  attachment  on  such 
money ;  and  3.  By  the  garnishment  of  the  sheriff  in  respect 
thereof.  The  object  aimed  at  in  each  of  these  cases  being  the 
same,  tlie  ^neral  principles  governing  each  are  equally  applicable 
to  all,  and  cannot  be  afibcted  by  the  difference  in  the  modes  of 
attaining  the  same  result.  Whether  the  proceeding  be  by  actual 
levy  or  by  garnishment,  cannot  change  the  aspect  of  the  question, 
since  the  latter  is  in  effect  as  much  an  attachment  as  the  former. 
Hence,  tliere  is  no  just  ground  for  the  distmction  which  has  been 
made  in  fa vor,of  allowing  the  money  to  be  reached  by  garnishment 
as  a  rtffht  or  cre<It£  in  the  sheriSTs  bauds,  though  held  not  to  be 
attachable  by  levy.  Obviously,  if  its  abstraction  from  his  custody 
by  levy  be  inadmissible,  the  law  will  not  tolerate  its  abstraction 
by  a  circuitous  and  less  direct  method.  We  shall,  therefore,  in 
the  consideration  of  the  subject,  use  indiscriminately  the  decisions 
relating  to  the  three  modes  of  proceeding  above  referred  to. 

§  505.  The  first  and  leading  case  in  this  country,  bearing  on 
this  subject,  was  decided  by  the  Supreme  Court  of  the  United 
States.  A  sheriff  having  collected  money  on  execution,  levied 
thereon  an  execution  which  he  held  gainst  the  person  for  whom 
Hie  money  was  collected.  Two  questions  were  made :  1.  Can  an 
executiou  be  levied  on  money?  and  2.  Gan.it  be  levied  on  money 
in  the  hands  of  the  officer  ?  The  court  decided  the  former  affirm- 
atively, and  held  the  following  language  in  reference  to  the  latter : 
"  The  general  rule  of  law  is,  that  all  chattels,  the  property  of  the 
debtor,  may  be  taken  in  execution,  and  whenever  an  officer  has  it 

1  1  L«oiiud,  so,  264 ;  Friv.  Londiiit,  3fi5  i  Comjiu'i  DigMt,  AtUduiMDt,  D ;  Bk. 
Ab.,  ^nstoma  of  London,^ 
[846] 
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in  his  power  to  satUf;  an  execution  in  his  hands,  it  is  his  duty  to 
do  GO,  and  if  he  omits  to  perform  his  duty,  he  must  be  accountable 
to  those  who  m&j  be  injured  by  his  omiseion.  But  has  money,  not 
yet  paid  to  the  creditor,  become  his  property  ?  That  is,  although 
his  title  to  the  sum  levied  may  be  complete,  has  he  the  actual  legal 
ownership  of  the  specific  pieces  of  coin  which  the  officer  may  hare 
received  T  On  principle  the  court  conceives  that  he  has  not  this 
ownership.  The  judgment  to  be  satisfied  is  for  a  certain  sum,  not 
for  the  specific  pieces  which  constitute  that  sum,  and  the  claim  of 
the  creditor  on  the  sheriff  seems  to  be  of  the  same  nature  with  his 
claim  under  the  judgment,  and  one  which  may  be  satisfied  in  the 
same  manner.  No  right  would  exist  to  pursue  the  specific  pieces 
received  by  the  officer,  although  they  should  even  have  an  ear- 
mark; and  an  action  of  debt,  not  of  detinue,  may  be  brought 
against  him,  if  he  fails  to  pay  over  the  sum  received,  or  converts 
it  to  his  own  use.  It  seems  to  the  court,  that  a  right  to  specific 
[Heces  of  money  can  only  be  acquired  by  obtaining  the  legal  or 
aotnai  possession  of  them,  aud  until  this  is  done,  there  can  be  no 
such  fttoolute  ownership  as  that  execution  may  be  levied  on  them. 
A  right  to  a  sum  of  money  in  the  hands  of  a  sheriff  can  no  more 
be  seized  than  a  right  to  e  sum  of  money  in  the  hands  of  any  other 
person,  and  however  wise  or  just  it  may  be  to  give  such  a  remedy, 
the  law  does  not  appear  yet  to  have  given  it."  The  court  then 
comment  upon  some  English  cases  which  hod  been  cited,  and  thus 
conclude  the  consideration  of  this  branch  of  the  case :  "  Consider- 
ing the  case  then  either  on  principle  or  authority,  it  appears  to  the 
court  that  the  creditor  has  not  such  a  legal  property  in  the  speoific 
pieces  of  money  levied  for  him  and  in  the  hands  of  the  sheriff,  as 
to  authorize  that  officer  to  take  those  pieces  in  execution  as  the 
goods  and  chattels  of  such  creditor."  * 

The  same  conclusion  was  arrived  at  in  Kentucky,  in  a  case  where 
the  facts  were  almost  identical.* 

In  Ohio,  the  same  question  arose,  in  consequence  of  a  sheriff 
levying  an  attachment  on  money  in  his  hands  collected  under  ex- 
ecution. There  the  court  said :  "  While  the  money  remains  in  the 
hands  of  the  officer,  it  is  in  the  custody  of  the  law.  It  does  not 
become  the  property  of  the  judgment  creditor  till  it  is  paid  over, 
and  consequently  it  is  not  liable  to  be  attached  as  his.  The  writ 
of  attachment  could  not  supersede  the  execution,  or  release  the 

1  Tunier u.  Fendill,  1  Cnncli,  117.  ■  fintc.  Mi[ler,4Bibb,31I. 
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sheriff  from  a  literal  compliance  with  its  command,  which  required 
him  to  bring  the  money  into  court,  so  that  it  might  be  subject  to 

their  order A  strong  ailment  might  also  be  drawn  from 

the  mischierous  consequences  that  would  follow  such  a  course  of 
practice.  It  would  lead  to  endle&e  delay  and  vexation.  One  attacb- 
meut  might  follow  another,  till  the  whole  demand  was  absorbed  in 
costs."' 

§  50&.  If,  then,  money  in  the  hands  of  a  sheriff  in  bis  official 
capacity  cannot  be  levied  on  by  execntion  or  attachment,  can  it  be 
reached  by  garnishment?  In  Vermont  and  Mew  Jersey,  the  courts 
hare  held,  that  though  the  levy  is  impracticable,  yet  the  garnish- 
ment may  he  m^ntuned,  on  the  ground  that  the  money  is  a  right 
or  credit  of  the  defendant's  in  the  sheriff's  possession.'  In  New 
Hampshire,  the  doctrine  was  at  one  time  incidentally  asserted, 
that  the  sheriff  could  not  be  garnished  b^ore  the  return  day  of 
the  execution ; '  but  afterwards  tlie  same  court  receded  from  this 
view,  and  sustained  such  a  garnishment.*  These  decisions  are, 
however,  overborne  by  the  weight  of  authority. 

This  question  received  an  early  condderation  and  decision  in 
Massachusetts.^  A  sheriff  had  collected  money  on  execution,  and 
before  the  writ  was  returnable  the  money  was  attached  m  h^ 
hands,  by  garnishment,  under  an  attachment  against  the  execu- 
tion creditor.  The  court  were  unanimous  in  discharging  the 
garnishee.  Pareb&,  J.,  said :  "  When  an  officer  receives  money 
upon  an  execution,  the  law  prescribes  his  du^  in  relation  to  it. 
He  is  not  bound  to  pay  it  over  to  the  creditor  until  the  return  day 
of  the  execution.  From  his  receipt  of  it  until  that  day,  it  is  not 
the  creditor's  money,  but  is  in  the  custody  of  the  law."  Sewaix, 
J. :  "I  consider  the  statute  giving  this  process  of  foreign  attach- 
ment as  a  very  beneficial  one,  and  am  therefore  for  applying  a 
liberal  construction  to  it.  But  there  must  be  bounds  to  this  liber- 
ality. In  the  case  before  us,  an  officer,  in  the  execution  of  a  pre- 
cept of  the  law,  has  received  money,  for  which  he  is  accountable  to 

1  Dawson  v.  Holcombe,  1  Oluo,  134,  See  PrenliM  d.  Blisa,  i  Vermont,  S13 ;  Doboia 
V. Duboii, 6  Coirea, 4H ;  Crane ti. Freess,  1  HaniBoii, 305 ;  Beddidio.  8mi(li,4BI!nota 
(3  Scammon),  451. 

*  Consnt  o.  BickneU,  I  D.  Chipman,  50 ;  Hurlbnrt  d.  Hick*,  17  Vermont,  183 ;  Loto- 
J07  V.  Lee,  35  Ibid.  430 ;  Crane  v.  Freese,  1  HuTuon,  305. 

■  AdftDia  B.  Barrett,  2  New  Uuop.  374. 

*  Woodbridge  0.  Morse,  5  New  Hunp.  519. 

*  Wilder  v.  Baile;,  3  Mua.  189. 
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a  third  person.  An  attempt  is  made  to  intemipt  the  execution  of 
the  precept,  and  to  divert  the  money  from  the  course  which  the 
lair  prescribed.  If  such  practice  should  be  permitted,  great  in- 
convQnience  and  mischief  would  be  the  consequence."  Sedowice, 
J.,  after  arriving  at  the  conclHsion  that  the  money  was  neither 
goods  nor  effects  of  the  execution  plaintiff,  thus  proceeds : 
"  Neither  can  this  money,  in  my  opinion,  bo  considered  as  a  a^edit 
in  the  hands  of  the  officer.  There  cannot  bo  a  credit  without  a 
creditor  and  debtor.  There  is  nothing  in  the  reason  of  the  thing, 
resulting  from  the  relation  of  a  judgment  creditor  and  an  officer 
who  has  collected  money  for  him,  which  renders  the  one  a  creditor, 
and  the  other  a  debtor.  There  is  nothing  said  in  any  of  the  books, 
which  implies  that  that  relation  eziste  between  them.  On  the 
contrary,  money  so  collected  is  in  the  custody  of  the  law,  and  the 
sheriff  is  the  trustee  for  its  safe  beeping.  I  confess  that  I  should 
have  been  exb-emely  sorry  to  have  found  that  the  attempt  to  charge 
the  officer  as  the  trustee  of  the  judgment  creditor  could  have  been 
supported.  If  it  could,  a  principle  would  have  been  established, 
that  an  execution,  which  has  been  justly  called  jErait  etfruetia  of 
legal  pursuits,  might  be  et^ally  defeated.  A  judgment  debtor 
would  have  had  nothing  more  to  do,  when  he  had  paid  the  money, 
than  to  engi^^  a  friend,  who  had,  or  who  would  pretend  that  he 
had,  a  demand  against  the  creditor,  and  fix  the  money  in  the 
hands  of  the  officer,  as  long  as  there  could  be  any  pretence  of 
keeping  alive  the  suit ;  and  when  that  could  no  longer  be  done,  a 
new  acHon  might  be  instituted,  and  the  same  consequences  ensue, 
and  so  on,  ad  injiniium.  This  might  be  done  independently  by  the 
debtor,  merely  to  gratify  revenge ;  it  might  be  done  by  collusion 
between  the  officer  and  the  debtor ;  or  it  might  be  done  even  by 
the  officer  alone,  to  secure  to  himself  the  use  of  the  money, 
which,  &om  its  amount,  might  vastly  overbalance  the  trifling  ex- 
penses wliich  he  would  incur."  Parsons,  C.  J.,  concuri^d  with 
his  associates  upon  substantially  the  same  grounds  taken  by 
them. 

This  case,  it  will  be  remarked,  presented  the  question  of  gar- 
nishment of  a  sheriff  b^ore  the  return  day  of  the  execution.  In 
a  subsequent  case,  where  the  gamiBhment  took  place  after  the 
return  of  the  execution,  the  same  court  affirmed  and  applied  its 
previous  decision.' 

>  FoUkrd  e.  Bom,  5  Umi.  319. 
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A.  late  expression  of  the  viewB  of  that  court  on  this  snbject,  was 
in  a  case  where  an  officer,  charged  with  the  seirice  of  critninal 
process  against  a  person,  arrested  him,  and,  as  incidental  to  the 
service  of  the  process,  took  from  him  money  and  property  found 
in  his  pOEsession.  The  next  day,  heing  satisfied  that  the  prisoner 
had  committed  no  crime,  he  vent  to  the  jail  to  return  the  money 
and  property  to  him,  and  when  about  entering  the  jail,  was  sum- 
moned as  garnishee  of  the  prisoner.  The  question  was,  whether 
the  officer  was  exempt  from  garnishment,  under  that  clause  of  the 
etatate  which  declared  that  no  person  should  be  adjudged  a  tnis* 
tee  "  by  reason  of  any  money  in  his  hands  as  a  public  officer,  and 
for  which  he  is  accountable,  merely  as  such  officer,  to  the  principal 
defendant."  The  court  held,  that  tiie  money  was  taken  by  the 
officer  in  the  performance  of  his  official  duty,  and  that,  therefore, 
he  could  not  be  charged  in  respect  thereof.' 

The  doctrine  settled  in  Massachusetts,  has  been  also  established 
in  Maryland,  N'orth  Carolina,  South  Carolina,  Alabama,  Tennessee, 
Illinois,  Missouri,  and  California,  and  incidentally  recognized  in 
Maine.'  Yiewed  either  as  sustained  by  authority,  or  as  resting  on 
sound  principles,  it  may  properly  be  considered  as  settled. 

§  607.  If  money  collected  cannot  be  so  reached,  it  follows,  a 
fortiori,  that  a  sheriff  cannot  be  charged  as  garnishee  in  respect 
of  an  execution  in  his  hands  upon  which  the  money  has  not  been 
collected.* 

§  508.  But  though  a  sheriff  holding  money  received  in  pay- 
ment of  an  execution,  and  which  ought  to  be  pend  to  the  execution 
creditor,  cannot,  in  respect  thereof,  be  garnished,  yet  there  are 
other  circumstances  in  which  liis  official  character  affisrds  him  no 
protection  from  garnishment.  In  all  the  cases  considered,  it  was 
held  that  the  money  was  in  the  sheriff's  hands  virtute  officii,  and 
therefore  in  the  custody  of  the  law.  But  whete  money  in  his 
hands  has  ceased  to  be  in  such  a  position  as  to  claim  the  proteo- 

>  Bobinton  ».  Howard,  ^  CothiOK,  SIT ;  Mtmi*  v.  Penoinuui,  14  Gnij,  SSO. 

*  Fanners'  Bank  a.  Beuton,  7  Gill  &  Johnson,  4SI ;  Jones  o.  Jonei,  1  Bland,  443 ; 
OrertoD  i>.  Hill,  1  Uorphey,  47 ;  Blair  d.  Cantey,  3  Speers,  34 ;  Buir^  i>.  LetsOD,  llrid. 
378 ;  I.  (7.  1  Strobhut,  339 ;  Zurcher  i>.  Magee,  3  Alabama,  3&S ;  Fawley  it.  Gains,  1 
Tennessee,  SOS ;  Drane  v.  IfoQaTock,  7  Hompbren,  13! ;  Lig-htner  v.  Steinagel,  SS 
IUinoiB,filO;  Marvin  b.  Hawley,  9  Missonri,  388 ;  ClyDierD.  Willis,  3  Califbnaa,  S69; 
SUplea  u.  Staples,  4  Maine,  531;  Hiil  v.  La  Crosse  &  U.  B.  B.  Co.,  14  Wiseoniin,  asi. 

>  Sharp  V.  Clatk,  3  Aluf. «. 
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tion  of  the  law,  he  Till  be  subject  to  garnishment,  as  any  other 
person  would  be.  Therefore,  where  a  sheriS*,  holding  an  execu- 
tion, sells  property,  and,  after  satUfjiag  the  execution,  there  is  a 
BorpIuB  in  his  hands,  it  is  considered  to  belong  to  the  defendant, 
and  to  be  held  by  the  sheriff  in  a  private,  and  not  in  his  official, 
capacity,  and  may,  therefore,  be  reached  by  the  defendant's  credi- 
tors, either  by  direct  attachment  or  by  garnishment.^  The  same 
rule  extends  to  a  receipter,  in  whose  hands  the  officer  has  placed 
attached  property.  If  there  is  more  than  sufficient  to  satisfy  the 
attachment,  the  receipter  may  be  charged  as  garnishee  of  the  do- 
fendant  in  respect  of  the  surplus.*  And  where  one  who  had  been 
sheriff,  received,  while  in  office,  a  list  of  fees  to  collect  for  a  regis- 
ter of  a  county,  and  made  collections  thereof,  and  after  both  he 
and  the  register  had  gone  out  of  office  he  was  summoned  as  gor^ 
nishee  of  the  latter,  it  was  held,  that  the  money  collected  by  him 
was  not  in  cuttocHa  legis,  and  that  he  was  charge^le  as  garnishee 
in  respect  thereof.*  And  in  Connecticut,  where  an  execution 
conmiands  the  sheriff  "  that  of  the  money  of  the  said  defendant, 
or  of  his  goods,  chattels,  or  lands,  within  your  precincts,  you  cause 
to  be  IsYwd,  tmd  paid  and  teUitfied  unto  the  plaintiff  "  the  judgment 
debt  and  costs,  it  was  held,  that  this  language,  Instead  of  the  ordi- 
nary command  to  the  officer  to  have  the  money  tn  eourt,  made  him 
the  ^^nt  of  the  plaintiff  in  its  collection,  and  that  he  might  be 
charged  as  garnishee  of  one  for  whom  be  had  collected  money  on 
execution.* 

§  509.  Cl^iM  of  Courta.  The  same  principles  which  we  have 
seen  applied  to  administrators,  executors,  guardians,  and  sheriffs, 
are  applicable  to  clerks  of  courts,  who  frequentiy  have  money  of 
others  in  their  possession  officially.  It  has  been  decided,  that 
money  paid  into  the  hands  of  a  clerk  on  a  judgment,^  and  that 
money  in  the  possesmon  of  a  clerk  in  any  manner  in  virtue  of  his 

»  Watton  P.  Todd,  6  M*m.  871 ;  Oir  e.  McBryde,  a  CMoUna  Law  Bepwitoij,  2S7 ; 
Kiog  e.  Moore,  6  Alabama,  160;  Tucker  v.  Atkinson,  1  HmnphreTB,  300 ;  Davidaoa 
V.  Clftjiand,  1  Harri*  &  Jtibtuoa,  IMS ;  Jaqaatt  v.  Palmer,  a  HarringtoD,  144 ;  Wheeler 
V.  SmiOi,  II  Barbour,  S45 ;  Heam  o.  Cmicher,  t  Yerger,  46) ;  Pierco  v.  Carleton,  IS 
DlinoU  (9  GUiiiBii],358;  Lightner  ti.  Steitiagel,  33  Ibid.  SIO;  Dickiran  v.  Palmer,  £  Rich- 
■rdtOD,  Equit;  B.  407 ;  Hill  v.  Bead),  1  Beasle;,  31 ;  Lov^o;  v.  Lee,  SS  Vermont,  430. 

*  Cole  c.  Wooiter,  a  Conn.  903. 

*  BobertMD  D.  Beall,  lo  Mwrjland,  las. 

•  Hew  Harea  Saw-Mill  Co.  v.  Fowler,  3S  Conn.  lOS. 

•  Bom  v.  Cla^k^  1  DaUaa,  SH;  Altum  e.  CV>  >  Sajmoi  (S.  C),  171. 
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office,^  and  that  money  paid  into  court,^  cannot  be  attached.  But 
it  has  been  held,  that  money  in  the  hands  of  a  clerk,  arising  &om 
a  sole  of  laud  in  partition,  which  he  has  been  ordered  by  the  court 
to  pay  over  to  the  partioB  concerned,  may,  afler  such  order,  bo  at- 
tached." 

If  money  in  fte  official  possession  of  a  clerk  cannot  be  reached 
by  garnishmeDt,  much  less  can  the  service  of  an  attachment  on 
him  have  the  effect  of  attaching  a  judgment  in  favor  of  tlie  attach- 
ment defendant,  remuning  of  record  in  his  court.*  And  still  less 
ie  the  officer  authorieed  to  seize  the  record  of  the  judgment.  The 
only  mode  of  reaching  the  judgment  in  such  case  is,  to  summon 
the  judgment  debtor  as  gamlBhee.' 

§  509  a.  Seeeiven,  lituteeg  of  CovrU,  and  TnuUei  acanmtabU 
to  CourU.  Money  in  the  hands  of  a  receiver  appointed  by  a  court 
cannot  be  attached  in  his  hands."  In  Qeor^^,  this  rule  iras  ap- 
plied to  a  case  where  the  suit  in  which  the  receiver  was  appointed 
was  terminated ;  for  he  was  accountable  to  the  court,  and  the 
money  was,  therefore,  m  cuttodia  leffitJ  And  so  in  LouisiaiLa.' 
But  where  the  regpister  of  a  court  of  chancery  held  a  surplus  of 
money  belonging  to  a  defendant,  after  a  sale  of  property  to  satisfy 
a  mor^;age  decree,  he  was,  in  Alabama,  charged  as  garnishee  of 
the  defendant  in  respect  of  such  surplus,  although  the  sale  had 
not  been  confirmed,  and  he  was  directed  by  the  decree  to  report 
bis  doings  at  the  next  term  of  the  court." 

The  rule  applied  to  receivers  is  equally  applicable  to  trustees 
appointed  by  courts  of  chancery ;  ">  and  to  a  trustee  holding  prop- 
erty which,  by  the  terms  of  his  trust,  is  to  be  disposed  of  by  the 
order  of  a  court, '^ 

I  Hunt  V.  SteTsni,  3  Iredell,  3SS ;  Drvne  v.  HcOftvock,  T  HnmphreTt,  133. 

*  Fannen'  Btnk  r.  Beaalon,  7  Oil]  ft  Johnaoo,  4S1 ;  UatnU  e.  JohnsOD,  3  Wa  (S 
C),  12 ;  Bovden  t>.  Sdutiell,  Bailey,  Eq.  B.  360. 

>  Gaithcr  v.  Ballcw,  4  Jones,  «S8. 

*  Dnley  v.  CunninKhain,  3  Loaieianft  AnQoal,  65. 

*  Banna  d.  Bry,  9  Louinana  Annual,  651. 

<  Olcnn  V.  Gill,  a  Maryland,  I ;  Taylor  r.  fflUlan,  SS  Tcocai,  60S. 

I  Field  V,  JoDoa,  1 1  Georgia,  413. 

■  Nelaon  e.  Conner,  6  Robloion  (La.),  339, 

*  Langdon  v.  Lockett,  6  Alabama,  71)7. 

1*  Bentl«y  i7,  Sbrieve,  4  Maryland  Cti'y  Ded«ion«,  4IS. 

u  Cockey  d.  LeiBier,  13  Maryland,  134.  In  McPbenon  c.  Bnowden,  19  Maryland, 
19T,  the  Conrt  of,AppealB  of  Maryland,  refening  to  tbe  preTionB  cases  on  thli  pcnnt, 
Bud ;  "  We  do  not,  bowever,  nnderatand  fhnn  theae  cam  that  an  altachment  cannot 
be  uSDed  and  laid  in  Iba  hands  of  a  bii>te«  before  a  find  acconat,  and  that  It  would 
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§  510.  Juitice*  qf  the  Peace.  In  some  Statas,  it  u  the  practice 
for  moDej  collectod  by  a  couBtable  on  an  ezecatioD  issued  by  a 
justice  of  the  peace,  to  be  paid  into  the  luuids  of  the  justice.  It 
would  seem  to  follow,  from  the  numerous  decisioDS  previously  cod- 
eidered,  that  such  an  officer  could  not  be  garnished  in  respect  of 
money  so  received,  and  in  PennsylTania  it  hafi  been  eo  held.'  But 
in  Alabama,  it  was  decided  otherwise,  on  the  ground  (peculiar 
to  their  system  of  laws)  that  the  justice  is  not  merely  a  judicial 
officer  in  relation  to  the  collection  of  small  debts,  but  the  agent 
of  the  person  who  intrusts  tbeur  collection  with  him ;  and  that  as 
soon  ae  the  money  is  collected,  hie  character  as  a  magistrate  ceases, 
and  he  holds  it  ae  any  other  agent.* 

§  511.  Tnutea  of  IruoheaU,  and  A»tignee»  tn  Bankraptey.  In 
Hassachusetts,  it  has  been  decided  that  effects  in  the  hands  of  an 
assignee  of  a  bankrupt  cannot  be  reached  by  garnishment,  as  they 
are  not  the  effects  of  the  bankrupt,  but  are  by  law  v^ted  in  the 
assignee.'  TTpoa  the  same  ground,  and  also  because  the  attach- 
ment, under  such  circumstances,  of  the  effects  of  a  bankrupt  or 
insolvent,  would  utterly  defeat  the  whole  policy  of  the  bankrupt 
or  insolvent  laws,  th^  same  decision  has  been  made  in  Maryland, 
with  regard  to  assignees  in  bankruptcy  and  trustees  of  insolvent 
debtors.* 

In  the  former  State,  however,  this  exemption  of  a^gnees  ia 
bankruptcy  was  at  one  time  held  to  extend  only  to  cases  where  it 
was  sought  to  reach  the  bankrupt's  effects  to  subject  them  to  the 
payment  of  his  debts.  Therefore,  where  an  assignee  was  gar- 
nished, in  an  action  against  a  creditor  of  the  bankrupt,  to  whom 
a  dividend  of  the  bankrupt's  estate  was  due,  he  was  charged  an 
garnishee."  It  does  not,  however,  appear  that  the  question  was 
raised  whether  an  officer  of  this  kind  was  exempted  by  his  official 
character  from  the  operation  of  this  process.  But  recently  the 
Supreme  Court  of  that  State  overruled  the  cases  just  cited,  and 

not  b«  dJectiTe  upon  a  tarn  asecrtoincd  b;  nich  an  icGOQiit  to  b«  the  distributive  ahtte 
of  the  debtor  in  the  ntCachment;  but  th&[  the  process,  belbro  the  iccouDt  is  staled,  can- 
not aflect  the  fund  or  the  trustee,  or  «onipel  an^  modifloatioa  of  the  final  account,  Pvr 
the  benefit  of  the  attaching  ci«ditor." 

I  Corbjn  u.  BoUman,  4  Watts  &  Serjeant,  34a. 

■  Clark  V.  Boggi,  6  Alabanu,  S09. 

*  Olirer  e.  Smitl^  S  Has*.  1S3. 

*  Farnicn' Bank  D.  Baaston,  T  Qill  &  JohoMfl,  431. 

*  Jones  V.  Gorhsm,  3  Haw.  375 ;  Decostw  v.  Jinrmm,  4  lUd.  101. 
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held  that  an  assignee  under  the  insolveut  la-v,  baviag  money  in 
his  hands,  payable  to  the  defendant  as  a  creditor  of  the  iDsolrent, 
could  not  be  charged  as  gamiBhee  in  respect  thereof.' 

§  512.  DUbuTiing  Offlcert.  We  have  already  seen  that  a  coitnty 
treasurer  could  not  be  charged  as  garnishee,  in  respect  of  a  sum 
of  money  due  to  the  defendant  from  the  county,  and  vhich  it  was 
the  treasurer's  duty  to  pay.'  A  similar  case  arose  in  Kentucky, 
where  an  attempt  was  made  to  reach  a  sum  of  money  allowed  by 
the  legisla.ture  to  an  individual,  by  garnishing  the  auditor  and 
treasurer  of  the  State ;  but  it  was  held  that  the  proceeding  could 
not  be  maintained.'  And  bo  in  Tennessee,  where,  in  a  proceeding 
by  attachment,  in  chancery,  it  was  sought-to  reach  the  salary  of 
the  treasurer  of  the  State,  by  the  operation  of  the  attachment  on 
the  State  comptroller,  whose  official  duty  it  was  to  issue  his  war- 
rant for  the  salary.* 

The  Supreme  Court  of  the  United  States  settled  the  same  rule 
with  regard  to  all  governmental  disbursing  officers.  The  U.  S. 
Frigate  Constitution  returned  from  a  cruise,  and  several  writs  of 
attachment  were  issued  by  a  Justice  of  the  peace,  against  sea- 
men of  tliQ  frigate,  under  which  the  purser  of  the  ship  was  gar- 
nished. Tlie  purser  admitted  before  the  justice  having  money  in 
bis  hands  due  to  the  defendants,  but  contended  he  was  not  amen- 
able to  the  process.  Judgment  was,  however,  given  against  him, 
and,  on  appeal  to  the  Superior  Court  of  the  county,  was  afGnned. 
The  case  went  thence  to  the  Supreme  Court  of  the  United  States, 
which  tribunal  reversed  the  judgment,  and  in  doing  so  held  the 
following  language :  "  The  important  question  is,  whether  the 
money  in  the  hands  of  the  purser,  though  due  to  the  seamen  for 
wages,  was  attachable.  A  purser,  it  would  seem,  cannot,  in  this 
respect,  be  distinguished  from  any  otlier  disbursing  agent  of  the 
government.  If  the  creditors  of  these  seamen  may,  by  process 
of  attachment,  divert  the  public  inoney  from  its  legitimate  and 
appropriate  ol^ect,  the  same  thing  may  be  done  as  regards  the  pay 
of  our  ofiicers  and  men  of  the  army  and  of  the  navy ;  and  also  in 
every  other  case  where  the  public  fund^  may  be  placed  in  the 
hands  of  an  agent  for  disbursement.    To  state  such  a  principle 

1 -Colbj  ir.  CoatM,  t  Cashing,  S58;  Dewing  c.  Wentwortb,  11  Ibid.  499. 
■  Cbetlj  V.  Brewer,  7  Mass.  aS9  ;  Bulkley  ».  Eckert,  S  Peon.  StftM,  366. 

*  Divine  ■>.  Harrie,  T  Honroe,  U9.     See  Spalding  ti.  Imlay,  I  Boot,  SSI. 

*  Bulk  of  Tenneuee  v.  Dibrell,  3  Sneed,  ST9. 
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is  to  refute  it.  No  goTemment  can  E&nction  it.  At  all  times  it 
vould  be  found  embarrassiiig,  and  under  some  circumstances  it 
might  prove  fatal  to  the  public  setrice. 

"  The  funds  of  the  government  are  specifically  appropriated  to 
certain  national  objects,  and  if  such  appropriations  may  be  di- 
verted and  defeated  by  State  process  or  otherwise,  the  functions 
of  the  government  may  be  suspended.  So  long  as  money  remains 
in  the  hands  of  a  disbursing  officer,  it  is  as  much  tlie  money 
of  the  United  States,  as  if  it  had  not  been  drawn  from  the  treas- 
ury. Until  paid  over  by  the  agent  of  the  government  to  the 
person  entitled  to  it,  the  fund  cannot,  in  any  legal  sense,  be 
considered  a  part  of  his  effects.  The  purser  is  not  the  debtor 
of  the  seamen."  * 

§  618.  But,  where  the  garnishee,  though  acting  under  publio 
authority,  is  not  a  public  officer,  but  merely  an  agent  for  a  par- 
ticular purpose,  a  distinction  has  been'  made.  Thus,  where  a 
town  in  New  Hampshire  (in  pursuance  of  a  law  authorizing  the 
several  towns  to  make  a  disposition  of  the  publia  money  deposited 
with  them,  in  such  manner  as  each  town  should  by  a  m^or  vote 
determine),  voted  to  distribute  it  "to  the  inhabitants  of  tlie  town 
per  capita,"  according  to  a  census  to  he  taken,  and  appointed  an 
agent  te  make  the  distribution  ;  it  was  held,  that  the  agent  could 
be  charged  as  garnishee  of  one  of  the  inhabitants  in  respect  of  his 
dktributive  share.' 

§  514.  The  position  taken  by  the  Supreme  Court  of  the  United 
^tee,  that  tlie  money,  while  in  the  hands  of  the  disbursing 
officer,  though  delivered  to  Mm  for  the  purpose  of  being  paid  to 
the  defendant,  is  still  the  money  of  the  government,  applies  as 
well  to 'all  cases  where  an  ^ent  has,  without  any  privity  between 
him  and  the  defendant,  received  from  his  principal  money  to  be 
paid  to  the  defendant,  but  which  he  has  not  yet  pud,  or  agreed 
with  the  defendant  to  pay,  to  him.  There,  any  attempt,  in  a 
proceeding  against  the  party  to  whom  the  money  is  to  be  paid, 
to  reach  it  by  garnishment  of  the  agent,  will  be  unavailing  ;  for 
he  is  not  ihe  debtor  of  the  defendant,  nor  is  the  money  in  his 

I  Bocbwum  e.  Alszuider,  4  HowMd,  Sap.  Ct.  30.  Sea  AT«rill  v.  Tncker,  2  Cntnch, 
C.C.6U;  Clark  ti. Great  BtrriDgton,  II  Pick.  360;  Mechaaics  and  Traden' Bank  n. 
Hodge,  3  RoUnsoD  (La.),  373. 

0  Wendell  v.  Pierce,  13  Naw  Eamp.  S03. 
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hands  the  defendaiit|B,  but  the  principal's.  The  only  way  to 
reach  it  is  h;  gamishmetit  of  the  principal.'  The  case  is  difieruit, 
however,  where  the  mone;  is  collected  for  the  defeudaut  by  hit 
egeat.  There,  the  agent  is  in  direct  privity  with  the  defendant, 
and  the  money  in  his  hands  is  the  defendant's,  and  he  may  be 
charged  as  garnishee  in  respect  thereof.' 

§  515.  Attomeya  at  Zaw.  It  seems  to  be  generally  conceded 
that  persons  practising  as  attorneys  at  law,  and  holding  money 
of  their  clients,  are  not  protected .  by  their  legal  capacity  from 
garnishment,  but  are  considered  liable  in  respect  of  money  so 
held  by  them,  even  though  their  idienta  could  maintain  no  action 
against  them  for  the  money  until  the  payflient  of  it  should  have 
been  demanded .°. 

§  516.  Mwiicipal  Oorporationt.  These  bodies  have  not  escaped 
the  efforts  of  creditors  to  reach  the  moneys  of  debtors.  Their 
hability  to  garnishment  has  been  differently  regarded  in  different 
States.  In  New  Hampshire,  under  a  statute  extending  the  operar 
tioD  of  an  attachment  to  "  any  corporation  possessed  of  any 
money,"  &c.,  of  the  debtor,  it  was  held  that  a  tovm  might  be 
garnished.*  In  Connecticut,  where  the  statute  provides  tliat 
"  debts  due  from  any  person  to  a  debtor  *'  may  be  attached,  the 
same  view  was  entertained  as  to  the  same  description  of  corpora- 
tion ;  ^  though  in  that  State  it  had  i>een  previously  held  that  a 
county  could  not  be  charged  as  garnishee.^  Tliis  decision,  however, 
was  stated  to  have  rested  on  the  position  that  a  county  could  not 
contract  a  debt  for  which  an  action  would  lie  gainst  it,  and  wi^ 
held  not  to  be  Inconsistent  with  the  views  which  controlled  tlie 
court  in  sustaining  the  garnishment  of  a  town.^  In  Iowa  it  was 
held,  that  an  incorporated  city  might  be  charged  as  garnishee, 
for  money  due  to  a  defendant  for  public  work  done  by  him  for 

>  Naner  v.  O'Fallon,  IS  MiBsonri,  ST7  ;  Brig^  v.  Block,  Ibid.  S81 ;  Barnard  c. 
GnTM,  le  Pick.  41 ;  Hantlcy  c.  Stone,  4  Wiscansin,  91. 

*  Kennedy  v.  Aldridge,  5  B.  Monroe,  141. 

*  SlapleB  V.  Staplef,  4  Maine.  S3S ;  Woodbridge  v.  Morse,  5  New  Bsmp.  519  i  Co- 
bum  V.  Aniart,  3  Mus.  319 ;  Thayer  v  Shemun,  12  Ibid.  441 ;  Rile/  v.  Hirst,  S  Peon. 
Bute,  34S ;  Mann  u.  Buford,  3  Alobanw,  313 ;  Tncknr  v.  Bum,  6  Georpa,  SSO. 

*  Whidden  e.  Drake,  5  New  Ham^  13. 

*  Bray  d.  Wiillingfbrd,  20  Conn.  4ie. 

*  Ward  o.. Hartford,  la  Conn.  404. 

f  8«e  remarka  of  Stobrs,  J.,  in  Bray  v.  Walliiigford,  !0  Conn.  41S. 
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the  cily.^  Id  Termoot,  on  the  contraiy,  it  was  held,  thai  a  town 
ms  not  subject  to  garnishment,'  and  in  Missouri,  Maryland,  Ala- 
bama, and  Wisconsin,  that  a  city  could  not  be  charged  as  gar- 
nishee ;  ^  and  in  Minnesota,  that  a  county  cannot  be  garnished.* 
Thus  the  question  stands,  so  far  as  the  adjudications  are  concerned. 
The  argument  in  faror  of  holding  such  bodies  as  gamisliees,  is 
derived  from  the  policy  of  the  law  which  subjects  all  of  a  debtor's 
property  to  the  payment  of  his  debts ;  while  the  adverse  argument 
is  based  on  the  inconTenience  and  impolicy  of  interfering  with  the 
operations  of  manioipal  bodies,  by  drawing  tham  ioto  controversies 
in  which  they  have  no  concern,  and  diverting  the  moneys  they 
have  to  pay,  from  the  channel  in  which  by  the  acts  or  ordinances 
of  the  corporation  thciy  are  required  to  flow.  The  question  may 
be  considered  as  hardly  yet  fully  settled,  so  far  as  inferior  muni- 
cipal organizations  are  concerned.  Not  so,  however,  where  a  State 
is  attempted  to  be  thus  reached.  This  cannot  bo  done,  though  its 
constitution  require  the  legislature  to  direct  by  law  in  what  courts 
and  in  what  manner  suits  might  be  commenced  against  the  State, 
and  the  legislature  had  passed  laws  to  that  efibct.' 

In  this  connection  may  properly  be  mentioned  a  case  which 
arose  in  Louisiana,  where  it  was  attempted  to  subject  to  attach- 
ment taxes  due  from  individuals  to  a  municipal  corporation. 
On  high  principles  of  public  policy,  it  was,  in  a  learned  and 
elaborate  opinion,  held  tiiat  the  proceeding  was  unauthorized  and 
inadmisrable.^ 

>  W«)w  0.  HoKatiiiB,  4  lom,  301. 

*  BradJej  ».  Bichinond,  S  Vermont,  ISl. 

*  HaiTthoni  r.  St  Louis,  II  Muionri,  S9;  Fanmie*.  St.  Lonti,  S3 Tfaid-  339;  Ballf- 
Bore  V.  Root,  B  Mar^lBnd,  95  j  Mobile  b.  IloirIaii4,  K  •AMmh*.  49B ;  Bomham  «. 
Fond  do  Lm,  is  WuconiiD,  193. 

*  McDougid  D.  Bennapln  Coant^,  i  MlnDtaota,  184. 

*  HcMeekin  v.  "hie  SUH,  9  Arfcamu  (4  Eng^Uah),  593 ;  BuiK  of  TraneHM  b.  Dib. 
nU,  3  Sneed,  379. 

*  Egerton  d.  Tlurd  MDokipAlitf,  1  Louiduui  Anniul,  435.  Std  arntm,  Snwot  « 
Ilart,  33  Al«li«mi>,  69. 
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§  617.  The  liability  of  a  gamishee  in  respect  of  property  of  a 
defendant  in  his  hands,  ie  to  be  determined  ordinarily  by  liis 
accountability  to  the  defendant  on  account  of  the  property.  If 
by  any  prd^xisting  hatiA  fide  contract  that  accountability  hare 
been  remored,  or  modified,  it  follows  that  the  garnishee's  liability 
is  correspondingly  affected.  For  it  is  well  settled  that  garnish- 
ment cannot  have  the  effect  of  changing  the  nature  of  a  contract 
between  the  garnishee  and  the  defendant,  or  of  preventing  the 
garnishee  from  performing  a  contract  with  a  third  person.  Any 
other  doctrine  would  lead  to  mischievous  results.* 

Ilierefore,  where  goods  were  shipped  by  the  defendant  to  the 
garnishee,  and  a  bill  of  exchange  drawn  on  the  garnishee,  which, 
before  the  goods  were  received,  was  presented,  and  he  refused  to 
accept  it,  and  it  was  returned  to  the  drawers,  and  soon  af^rwards 
the  goods  arrived,  and  the  garnishee  called  on  the  persons  who 
had  presented  the  bill  to  him,  and  told  them  if  they  would  get 
the  bill  back  be  would  pay  it,  and  after  this  promise  he  was  sun>- 
moned  as  garnishee  of  the  shippers  of  the  goods,  and  in  his 
answer  admitted  the  possession  of  the  defendant's  goods,  but 
set  up  his  promise  to  pay  the  bill ;  it  was  held,  that  the  promise 

1  Tbe  doctrltM  tbnl  staled  wai  died.  In  terma,  and  adopted  bj  the  Conrt  of  Appeala 
of  Maijland,  in  Baltimoie  &  Ohio  R  B.  Co.  v.  Wheeler,  IS  Maijland,  37!,  where  it 
wai  attempted  to  diai^  that  company  ai  garni^ee,  in  respect  of  moneys  received 
.  bjr  it  on  account  of  the  Central  Ohio  Railroad  Company.  Tbe  roods  of  tbeae 
two  componie*-  terminated  oppoeite  to  each  other  on  the  banks  of  the  Ohio  Rirer,  and 
an  orraDgement  existed  between  the  two  companiea  far  "  through  "  lranep(»tation  of 
goods  and  pouengera,  by  the  tranifbr  thereof  from  one  road  to  the  other;  each  com- 
pany leceiring  the  Um  or  loU  due  fbr  tbe  other  O'rer  both  roads.  Id  tbia  way  there 
were  mutual  aixounts  to  he  settled  between  the  companies,  for  tbe  receipts  of  each  on 
the  other'a  behalf;  which  were  settled  monthly,  tbe  balances  being  always  in  faror  of 
tbe  Baltimore  &  Ohio  Company.  The  court  held,  that  nnder  SBtJi  drennMUnce*, 
moneys  recdved  by  that  company  fbr  the  other  were  not  nilg'ect  to  atCachment,  anIeM, 
npon  a  settlement  of  acconnts  between  them,  there  should  he  fimnd  a  balance  in  favor' 
of  the  latter ;  bimI  while  tbe  anangement  existed  between  Ibem,  ■>  staled,  it  could  not 
be  broken  np  by  an  iDterrening  attachment.  Tbe  aame  doctrine.  In  effect,  was  pre- 
Tioiuly  enforced  by  the  lame  court,  in  Foe  v.  St  Hary'i  CoU^e,  *  QUI,  4». 
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ma  binding  on  him  and  gave  him  a  lien  on  the  goods,  in  virtue 
of  vhich  he  was  entitled  to  retain  the  goods  for  hia  indemnity.' 
So,  vhere  the  garnishee  had  goods  of  the  defendant  in  his  hands 
on  consignment,  and,  at  the  defendant's  request,  agreed  to  paf 
to  a  third  person  the  amount  of  a  bill  of  exchange  of  the  de- 
fendant which  had  been  protested,  and  which  that  third  person 
had  accepted  for  tiie  honor  of  one  of  the  indorsere  thereon,  and 
after  making  this  agreement  he  was  garnished ;  it  was  held,  that 
his  agreement  was  binding  on  him,  and  that  he  was  entitled  to 
retain  out  of  the  proceeds  of  the  goods  the  amount  of  the  bill 
which  he  had  undertaken  to  pay.'  So,  where  A.  delivered  goods 
to  B.,  with  directions  to  sell  the  same  on  his  arrival  in  New 
Orleans,  and  pay  the  proceeds  to  G.  D.  and  E.,  to  extinguish,  as 
for  as  they  would  go,  a  debt  he  owed  them.  On  his  arrival  in 
New  Orleans,  B.  placed  the  goods  in  the  hands  of  C.  D.  and  E., 
to  sell,  informing  them  of  A^'s  directions,  and  that,  in  conformity 
thereto,  he  woald  pay  over  the  proceeds  to  them ;  to  which  they 
assented.  Before  the  goods  were  sold  they  were  attached  by  a 
third  party  as  the  property  of  A. ;  and  it  was  held,  that  they 
were  not  subject  to  such  attachment,  because  the  promise  <>f  B. 
to  C.  D.  and  E.  bound  him  to  pay  the  proceeds  to  them,  and  A. 
could  not,  by  a  change  of  his  determination,  have  compelled  him 
to  pay  the  money  to  any  other  person.^  So,  where  one  summoned 
as  garnishee  had,  before  the  garnishment,  in  a  transaction  with  the 
defendant,  purchased  from  him  goods,  under  an  agreement,  that,  ' 
in  consideration  of  the  sale  of  the  goods  to  him,  he  would  pay 
o£f  a  mortgage  on  land  which  the  defendant  bad  previously  exe- 
cuted, which  was  paid  after  the  garnifibment;  it  was  held,  that 
as  the  defendant  conld  not  lawfully,  by  any  interference,  prevent 
the  garnishee  from  taking  up  the  mortgage,  so  neither  could  the 
plaintiff  by  the  operation  of  the  attachment,*  So,  where  one 
8ummoned  as  garnishee  had  received  for  the  defendant  an  order 
on  a  town  treasury  for  a  certain  sum,  having  previous  to  its 
receipt  agreed  with  the  defendant  and  a  third  person  to  whom 
the  defendant  was  indebted,  to  deliver  the  order,  when  received, 
to  that  third  person,  and  immediately  after  receiving  the  order 

-  1  Qnnt  i>.  Shaw,  16  Mau.  Ul. 
■  Ciulu  tr.  NOTTis,  8  Pick.  380. 

*  Armor  v.  Cockbam,  4  Martin,  n.  s.  M7  ;  Cntien  c.  Baker,  I  Loniaiaiut  AdoimI, 
STi ;  Olirer  n.  Lake,  8  lUd.  7B ;  Bunuid*  b.  AfoKinlsj,  IS  Ibid.  HK. 

*  OwsQ  V.  Eittt,  B  Afaa*.  330. 
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he  WB»  garnished ;  the  co\irt  held,  that  he  was  bound  to  delirw 
it  according  to  his  promise,  and  that  the  garuishmeat  did  not 
relieye  him  ttom  bis  obligation.^  So,  where  the  garnishee  had, 
previous  to  the  ganuBhmcoit,  received  from  the  defeodaut  a  Bom 
of  money  and  a  note,  in  consideration  whereof  he  agreed  to 
enter  a  tract  of  hind  at  the  land-office  for  the  defendant,  and  in 
pursuance  of  that  agreement  he  had  filed  a  land-wairant  in  said 
office,  to  be  located  for  the  defendant ;  and  pending  some  delay 
in  makiag  tlie  location,  he  was  summoned  as  garnishee  of  the 
party  from  whom  he  had  received  the  money,  and  thereupon 
desisted  from  any  further  effort  to  have  tlie  location  made ;  it 

.  was  held,  that  he  could  not  be  charged.'  So,  where  a  garnishee 
disclosed  that  certain  creditors  of  the  defendants  having  attached 
their  property,  it  was,  after  the  attachment,  ia  pursuance  of  8 
written  ^reement,  s^ed  by  the  plaintiffs,  the  defendants,  and 
the  garnishee,  put  into  his  hands  to  sell,  and  apply  the  proceeds 
to  the  satisfaction  of  the  executions  that  might  be  recovered,  in 
the  order  of  the'  attachments ;  and  after  the  agreement  was  made, 
but  before  tlie  property  came  into  his  hands,  he  was  garnished ; 
and  after  the  garnishment  he  received  the  property  and  disposed 
of  it  according  to  the  agreement:  it  was  held,  that  the  garnishee 
was  not  liable ;  the  court  considering  that  the  garnishment  "  did 
not  relieve  him  of  his  obligation  to  perform  the  contract  into  which 
he  had  entered.  He  received  property  of  the  defendants,  it  is 
true,  but  it  was  upon  the  express  trust  to  dispose  of  it  and 
discharge  the  liens  upon  it.    He  was,  therefore,  the  agent  of 

'  the  creditors,  to  sell  Uie  property  and  account  for  the  proceeds 
to  them,  with  the  assent  of  the  defmdants."  * 

§  618.  In  Georgia  this  case  is  reported.  Gioods  were  deposited 
with  a  warehouse>nian,  who  gare  a  receipt  therefor,  enga^g  to 
deliver  Uiem  to  (he  holder  of  the  receipt ;  and  he  was  summoned 
as  garnishee  of  the  party  who  made  the  deposit ;  and  after  the 
garnishment  he  delivered  the  goods  to  a  tiiird  party  holding  the 
receipt,  to  whom  they  had  been  sold  after  that  event ;  and  at- 
tempted to  avoid  Uability  as  garnishee,  on  the  ground  that  his 
receipt  was  a  negotiable  instrument,  and  bound  bim  to  deliver 
the  goods  to  anybody  to  whom  it  might  be  transferred :  but  the 

>  Ha/hew  a.  SooK,  10  Pick.  U.  ■  Collini  v.  Brigham,  11  New  Hunp.  4W. 

*  Lnndie  o.  Bradford,  96  Al«Uiii>,  SIS. 
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coort  held,  that  the  receipt  was  merely  eridenee  of  a  oontraoi 
of  bailment,  aad  aot  to  be  regarded  as  a  negotiable  security, 
and  that  the  delirery  'of  the  goods  by  the  garnishee,  after  the 
garnishment,  was  in  his  own  wi-ong,  and  did  not  disdiarge  him 
from  liability.^ 

§  519.  The  contract  in  relation  to  the  effbots  in  the  garnishee's 
hands,  which  will  affect  his  liability,  most  not  only  be  entered 
into  before  the  garnishment,  but  it  must  be  his  contract,  and  not 
that  of  another.  ThuB,  A.  sued  B.,  and  summoned  .0.  as  gai^ 
nishee ;  and  at  the  time  of  instituting  the  suit,  an  agreement 
was  entered  into  between  A.  and  B.,  as  to  the  disposttiou  wbi<di  • 
should  be  made  of  the  funds  in  the  garnishee's  hands,  when 
recovered.  C,  having  knowledge  of  the  terms  of  that  agreement, 
without  waiting  for  the  action  of  the  court  as  to  his  liability  as 
garnishee,  paid  over  the  money  in  his  hands  to  the  persons  to 
whom,  by  the  agreement,  it  was  to  be  pwd  when  recovered,  and 
set  up  this  payment  as  a  discharge  of  bis  liability  as  a  garnishee. 
The  court  held,  1.  That  the  contract  between  A.  and  E.  was 
executory,  and  to  operate  only  when  the  funds  should  be  recovered 
from  the  garnishee  ;  and  2.  That  the  payment  was  unauthorized, 
and  could  not  operate  to  discharge  the  garnishee ;  and  he  was 
accordingly  charged.^ 

§  520.  A  ease  occurred  in  New  Hampshire,  where  A.  and  B, 
made  a  wager  on  the  result  of  a  Presidential  election,  and  depos- 
ited the  money  in  the  hands  of  C,  to  be  held  by  him  until  the  4th 
of  Jtfarch,  1341,  on  which  day,  in  one  event  of  the  election,  both 
sums  were  to  be  paid  to  A.,  and  in  the  other  event,  to  B.  In 
December,  1840,  0.  was  summoned  as  garnishee  of  A.,  and  the 
question  was,  whether  the  money  in  his  hands  received  from^  A., 
could  be  subjected  to  the  attachment,  notwi^standhig  the  t^ree- 
ment  of  wager.  The  court  mooted,  but  did  not  deem  it  necessary 
to  decide,  the  question  of  the  legality  of  the  wager;  and  held,  that 
a  creditor  of  A.  could  not  interfere  with  the  agreement  by  taking 
the  money  out  of  the  hands  of  0.,  without  A.'8  consent,  unless  A. 
was  in  insolvent  or  embarrassed  droomstances.'    The  doctrine 

>  Bmitli  V.  Picket,  7  Georgis,  104. 
/  WebsMr  V.  Randall,  19  Pick.  13. 

■  CUrkii.aibMn,lsNewHamp.3BS.     SwWlnmv.Prilcbart^ISHIsaoB^SaS- 
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here  advaoced  cau  hardly  be  deemed  consisteiit  witii  public  policy 
and  sound  morals.  The  better  viev  is  that  taken  hj  the  Supreme 
Court  of  Massachusetts,  holding  all  wagers  on  the  result  of  popu- 
lar elections  null  and  void,  and  the  money  in  the  hands  of  the 
stake-holder  a  mere  naked  deposit,  respecting  vhich  the  agree- 
ment to  pay  it  over  to  one,  according  to  the  result  of  the  pending 
election,  is  iuoperatire  and  void;  and  that,  by  implication  of  law, 
the  money  is  deposited  to  the  use  of  the  depositors  respectirely, 
and  the  share  of  each  is  subject  to  attachment  for  his  debts,  at  any 
time  before  it  is  actually  paid  over  to  the  vinning  party  .^  After 
it  is  paid  over,  however,  tiie  winner  caonot  be  charged  as  garnishee 
•  of  the  loser  in  respect  thereof.' 

>  Ball  V.  Oilbsrt,  IS  Uctealf,  S97.       ■  8peb«  v.  WCoj,  <  Watt*  *  Sergeant,  485. 
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CHAPTER. XXIV. 

THE  garnishee's  LIABILITT,  A3  AFFECTED  BT  A  PBETIOUS  A83Ia^tUEN<I 
OF  THE  defendant's  PBOPEKTT  IN  HIS  HANDS,  OB  BT  ITS  BEUJH 
SUBJECT  TO  A  UEN,  UOBTGAGE,  OB  PLEDGE. 

§  521.  A  T^T  oommon  result  of  garnishment  is,  to  briag  the 
attaclimeut  in  coaflict  vith  previous  transfers  of  the  defendant's 
property  found  in  the  hands  of  the  garnishee,  or  with  existing 
liens  upon  it.  Hence  have  arisen  numerous  decisions  concerning 
the  effect  of  garnishment  in  such  cases.  This  branch  of  the 
subject  will  be  considered  in  reference  to  the  foUoving  heads: 
I.  Assignments,  leg^  and  equitable;  H.  Idens;  lU.  Mortgages 
and  Pledges. 

§  522.  I.  Att^mentt,  l^al  and  equitable.  Where  a  gamiBhee 
holds  property  which  once  belonged  to  the  defendant,  but  which, 
before  the  garnishment,  was,  for  a  valuable  consideration,  sold  to 
the  garnishee,  the  attachment  of  conrse  cannot  reach  it.  It  is  no 
longer  the  property  of  the  defendant,  but  of  the  garnishee.  In  any 
such  case,  if  the  assignment  be  in  writing,  and  bear  date  before  the 
attachment,  and  there  be  nothing  to  repel  the  presumption  that  it 
bears  its  true  date,  it  will  be  effectual  as  agunst  the  attachment, 
and  no  evidence  of  its  delivery,  or  of  its  receipt  and  acceptance 
by  the  assignee,  before  service  of  the  attachment,  is  necessary  to 
perfect  it  and  give  it  priority,' 

§  623.  Where  a  garnishee  sets  up  title  in  himself  to  the  property 
in  his  hands,  it  is  entirely  competent  for  the  pluntiff  to  impeach  that 
title,  ou  account  of  fraud,  or  other  invalidating  circumstance,  and 
thereby  show  that  the  property  is  stiU  liable  for  the  defendant's 
debts.^  And  it  is  held  io  Louisiana,  that  he  may  call  upon  the 
assignee,  whether  he  be  the  garnishee  himself  or  a  third  party, 
to  prove  the  consideration  of  the  assignment.  "The  attaching 
creditor,"  observed  the  Supreme  Court  of  that  State,  "  cannot  be  ' 
deprived  of  his  lien  and  the  right  resulting  Irom  it,  unless  by  a 
person  who  has  previously  acquired  the  property  of  tlic  thing  a(- 

1  Sandidge  v.  OravM,  1  Fattoo,  Jr.  &  Heath,  101.    *  Cowlea  c.  Coc.  ai  Conn.  330. 
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taolied ;  and  if  the  validily  of  the  consideralion  be  a  necessary 
ingredient  in  the  right  of  the  assignee,  the  proof  must  come  from 
him  who  alleges  the  assignment ;  for  his  opponents  cannot  prove 
a  negative.  It  is  clear  of  any  doubt,  that  it  is  a  bond  fide  assign' 
ment  alone  -which  can  be  Bacoessfiilly  opposed  to  the  attaching 
creditor ;  and  if  proof  of  the  validity  of  the  consideration  could 
not  be  demanded,  this  would  be  tantamount  to  a.  declaration  that  a 
fraudulent  or  collusive  assignment  might  have  that  effect."  ^  And 
in  New  Hampshire,  it  was  declared  that  the  assignee,  in  order  to 
maintain  his  claim  ^unet  the  attaching  plaintiff,  is  bound  not 
only  to  prove  his  claim  to  have  been  first  in  time,  but  also  to  have 
been  well  founded  in  l^al  right ;  and  that  the  assigmneat  was  not 
merely  formal,  but  bond  fide,  and  upon  sufScient  consideration.' 

Hence,  where  the  firm  of  A.  &  Oo.,  being  insolvent,  placed  a 
number  of  demands  in  their  favor  in  the  hands  of  B.,  for  collec- 
tion, in  order  tliat  he  might  take  chai^  of  the  proceeds  and  keep 
them  out  of  the  reach  of  attachment,  and  pay  a  dividend  out  of 
them  to  Euoh  at  A..  &  Co.'s  creditors  as  were  willing  to  discharge 
them ;  and  B.  accepted  an  order  drawn  by  A.  A  Co.,  requesting 
him  to  pay  the  money  which  he  might  collect,  to  the  order  of  C, 
one  of  the  firm;  and  B.,  having  collected  a  port  of  the  money, 
lent  it  to  different  persons ;  and  was  afterward  summoned  as  gar- 
nishee of  A.  &  Co.,  at  a  time  when  he  had  nothing  in  his  hands 
but  some  of  the  demands  left  with  him  for  collection,  and  the 
notes  which  he  had  taken ;  and  after  the  garnishment,  in  con* 
formlty  with  verbal  orders  &om  0.,  he  paid  a  dividend  to  such 
of  the  creditors  of  A.  &  Co.  as  were  willing  to  give  a  discharge ; 
it  was  held,  that  this  was  an  invalid  transfer  of  property,  for  a 
purpose  not  recc^ized  by  law,  and  void  against  creditors ;  tliat 
the  order  of  A.  &  Co.  to  pay  the  proceeds  of  the  demands  to  C, 
was  the  same  as  if  it  had  been  drawn  in  favor  of  A.  Jk  Go. ;  and 
that  the  fact  that  the  proceeds  had  been  lent  out  and  notes  taken 
therefor,  made  no  didference  as  to  the  liability  of  B.,  as  garnishee 
of  A.  &  Co.,  who  became  liable  for  the  money  received  by  him 
immediately  upon  its  receipt,  and  could  not  avoid  that  liability  by 
lending  the  money  out ;  and  therefore  he  was  chai^d  as  garnishee 
of  A.  A  Oo.» 

So,  where  A.  was  Indebted  to  B.,  and  B.  procured  C,  for  ao 

1  Hahor  v  Brown,  S  Loairi&iu,  *9i.  *  Hooptt  b.  HOIj,  »  Fkk.  4S3. 

*  OiiMlngt  t>.  Coknua,  It  Mew  Hiinp.  lU. 
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agreed  preiniam,  to  guaraoteo  the  debt;  aad  aftenrards  A.  failed, 
and,  at  the  euggestioD  of  B.,  but  without  any  knowledge  of  thfl 
previons  guaranty,  made  an  absolute  transfer  of  property  to  C,  to 
secure  the  debt  to  B.,  and  after  such  transfer  0.  was  garnished ; 
the  court  held,  that "  the  conreyance,  instead  of  being  made  for 
the  benefit  of  0.,  was  evidently  intended  for  flie  security  of  B. 
It  was  manifest  that  A.,  at  the  time  of  the  transfer,  had  no  knowl- 
edge that  C.  had  guaranteed  the  payment;  and  between  tliem 
therefore  there  was  no  privity,  and  no  contract  created  by  that 
guaranty.  Had  G.  been  called  upon  for  the  amount  of  the  note, 
by  reason  of  his  separate  stipulation,  the  payment  of  that  amount 
would  not,  of  itself,  have  given  him  a  right  of  action  against  A. 
It  was  a  distinct  matter,  collateral  to  the  note,  between  other 
parties,  and  upon  another  consideration.  There  being  therefore 
no  consideration  moving  from  C.  for  the  conveyance  of  the  prop- 
erty in  question,  he  holds  it  as  the  trostee  of  A.,  and  must  be 
cliarged  as  such  in  this  action." ' 

So,  where  a  surety  received  from  his  principal  property  to  secure 
him  against  his  liabilities,  and  the  principal  sAerwards  made  a  set- 
tlement with  the  surety,  in  whicli  he  transferred  to  the  surety  bis 
whole  interest  in  the  property  for  a  grossly  inadequate  considersr 
tion,  the  settlement  was  held  to  be  fraudulent  against  the  creditors 
of  the  principal,  and  the  surety  was  held  as  garnishee  of  the  prin- 
cipal, in  respect  of  the  property  received  by  him.'  But  in  this 
case,  as  well  as  another  in  Massachusetts,'  and  one  iu  New  Hamp- 
shire,* where  property  was  found  in  the  garnishee's  hands,  u^der 
a  contract  that  was  fraudulent  as  to  creditors,  but  the  garnishee, 
before  he  was  summoned,  bad,  hand  fide,  paid  debts  of  the  defend- 
ant  to  an  amount  equal  to  the  value  of  the  property  in  bis  hands, 
he  was  held  not  liable  in  respect  of  the  property. 

§  524.  The  rule,  as  stated  in  the  preceding  section,  applies  to  a 
case  where  the  assignee  is  before  the  court,  and  in  a  position  to 
assert  his  rights,  and  to  be  called  upon  to  defend  them.  Where 
Uiis  is  not  the  case,  it  is  not  admissible  to  cha^6  with  fraud  a 
transaction  to  which  he  was  a  parly.  Thus,  where  a  garnishee 
answered,  and  admitted  having  made  a  note  to  the  defendant, 
which  he  stated  was  assigned  to  a  third  party  before  the  garnish- 

1  Enight  V.  Oodum,  4  Uune,  4f)3.        *  Thomn  n.  Goodwin,  IS  Hub.  140. 
*  Bipt^  V.  ScTennce,  6  Tick.  474.         *  HntcUni ».  Spcagae,  4  New  Hamp.  1S9. 
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ment,  and  the  plaintiff,  on.  a  ctrntest  of  the'  answer,  offered  to  prove 
that  the  assignment  was  fraudulent ;  it  was  held,  that  that  question 
could  notbe  ti-ied  in  that  proceeding,  to  which  the  aesignee  was  not 
a  party;  for  the  judgment  of  the  court  establiBhing  the  fraud  would 
not  be  conclusive  upon  him ;  and  if  not  thus  conclusive,  the  gar- 
nishee might  be  subjected  to  a  double  recovery.^ 

§  625.  In  determining  whether  the  property  has  in  fact  been 
assigned,  tlie  point  to  be  ascertained  is,  whether  the  supposed  as- 
Bignor  has  so  disposed  of  it  that  it  is  beyond  his  control.  A  mere 
direcdon  from  him  to  deliver  or  pay  it  to  the  supposed  assignee, 
without  hia  knowledge  and  assent,  will  not  be  considered  to  con- 
stitute an  assignment,  as  against  an  attaching  creditor  of  the  a&- 
signor."  Thus,  where  A.  sent  to  B.  a  quantity  of  gold^iust  to  be 
sold,  and  directed  the  proceeds  to  be  paid  to  C,  a  creditor  of  A., 
and  after  the  sale,  and  before  the  proceeds  were  paid  over,  B,  was 
summoned  as  garnishee  of  A.,  it  was  held,  that  C.  had  acquired 
no  interest  in  the  proceeds,  but  they  still  were  the  property  of  A.' 
So,  where,  upon  a  consignment  of  goods  to  be  sold  on  commission, 
the  consignees  accepted  an  order  drawn  upon  them  by  the  con- 
signor, by  which  they  were  requested  to  pay  to  his  order,  in  thirty 
days,  the  sum  of  one  thousand  dollars,  or  what  might  be  due  after 
deducting  all  advances  and  expenses,  and  after  the  acceptance,  but 
before  the  goods  were  sold,  the  consignees  were  summoned  as  gar- 
nishees of  the  consignor ;  it  was  decided  that  the  order,  not  being 
made  to  a  third  person,  could  not  operate  as  an  assignment,  and 
neither  was  it  a  negotiable  security ;  and  therefore  the  garnishees 
were  charged.*  So,  where  attorneys  at  law  collected  money  in  a 
suit  in  the  name  of  A.,  to  the  use  of  B.,  and  were  summoned  as 
garnishees  of  A.,  and  B.  disclaimed  any  right  to  the  money,  they 
were  charged.^  So,  where  goods  were  shipped  by  A.  to  B.,  and  A. 
afterwards  drew  a  draft  on  B.,  in  favor  of  a  third  party,  against 
the  consignment,  which  draft  B,  refused  to  accept,  but  expressed 
a  willingness  to  pay  the  amount  of  it  out  of  the  proceeds  of  the 

1  Simpaoo  b.  Uppin,  B  Stemrt  &  Fortor,  30S. 
■  Baker  v.  Moody,  1  Alabama,  315. 

*  Briggs  B.  Block,  18  MisKturi,  SSI ;  SproDle  d.  Mclfutty,  7  Ibid.  62.  S«e  Btowh  v. 
Pbiter,  *  Cnahing,  3U ;  State  c.  Brownlee,  1  Speen,  619 ;  People  v.  JohnKm,  U  Bll- 
noi>,)41;  Dobunv.Broirn,  13Loui«Uii«AnBiul,551;  BoUirtton 0.  Scalei,  Ibid.  549 ; 
Bearn  v.  Foiter,  31  Texas,  401. 

*  CnilunBa  v.  Bajnei,  SO  Fkk.  ISS. 

*  Mvstt  V.  Lookhart,  »  "  ' 
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cODEignmeiit ;  it  was  held,  that  sach  ei^resBiou  was  insufficient  to 
giv&  the  holder  of  the  draft  a  right  to  tiie  proceeds.^ 

§  526.  But  where  the  Expropriation  of  the  property  is  made  by 
the  assignor  and  accepted  by  the  assignee,  the  particular  form  in 
which  the  thing  is  done  is  of  little  moment,  and  the  assignment 
will  be  snstcuDed.  Thus,  certain  funds  were  placed  by  A.  in  the 
hands  of  B.,  for  the  purpose  of  paying  certain  drafts  drawn  upon 
the  fund,  and  the  holders  of  the  drafts  knew  that  the  fund  was  so 
placed  for  that  purpose,  and  assented  to  it,  by  presenting  their 
drafts,  and  receiving  each  a  pro  rata  payment  out  of  the  fund.  It 
was  tliQQ  attempted  to  reach  the  fund  in  the  hands  of  B.  by  attach- 
ment against  A. ;  but  the  court  held,  that  it  was  assigned  to  B.  fbr 
a  particular  purpose,  and  that  the  assent  of  the  holders  of  the  drafts 
having  been  given,  there  was  an  appropriation  of  it  which  could 
not  be  changed  without  tlieir  consent,  and  that  B.  was  not  liable 
as  garnishee  of  A."  So,  where  A.  received  a  sum  of  money  from 
£.  to  pay  over  to  C,  and  afterwards  saw  C,  and  informed  him  of 
having  received  it,  but  that  he  did  not  then  have  it  with  hun,  but 
would  pay  it  to  him;  to  which  C.  assented  and  requested  A.  to  hold 
it  for  him,  which  A.  consented  and  promised  to  do ;  it  was  held, 
that  G.'s  right  to  the  money  became  absolute  after  his  conversation 
with  A.,  and  paramount  to  an  attachment  against  B.,  served  after 
that  time.' 

§  527.  An  equitebie  assignment  will  secure  the  property  against 
attachment  for  the  debt  of  the  assignor,  thongh  no  notice  be  given 
to  the  person  hdding  the  property,  prior  to  the  attachment,  if  it  be 
given  in  time  to  enable  him  to  bring  it  to  the  attention  of  the  court 
before  judgment  is  rendered  against  him  as  garnishee.  Thus,  A. 
being  indebted  to  B.,  assigned  to  him  a  policy  of  insurance  on 
goods  at  sea,  which  were  afterwards  lost.  A  creditor  of  A.  gar- 
nished one  of  tlie  underwriters,  who  had  no  knowledge  of  the 
aseigmnent  of  the  policy ;  and  the  question  was  whether  the  as- 
signment, without  notice  to  the  underwriters,  wbjt  good,  so  far  as 
to  Test  a  property  in  the  assignee,  and  thus  preclude  an  attach- 

1  Dolwii  V.  BroMm,  13  Lonislaiia  Annual,  GSl. 

■  Dwight  0.  Bank  of  Htchigan,  10  Mcicalf,  B8.  See  CunnMck  e.  Flojd,  10  Lonb- 
hn>  Anniu],  3Sl ;  Smith  e.  Clarke,  9  Iowa,  Ml. 

■  Brooks  *.  Hildrath,  S3  AUbuna,  469.  See  BmnsidB  b.  HcEin)B7,  1)  Loniiiana 
Aimtial,  BOS. 
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ment;  and  the  court  ireiv  Tmaniioous  in  holding  that  the  a»- 
eignment,  though  nutde  without  the  knovled^  or  assent  of  the 
underwriter,  vested  au  equitable  right  in  the  assignee ;  and  the 
garnishee  was  dischai^ed.'  So,  where  a  judgment  was  obtained 
in  the  name  of  A.,  to  the  use  of  B.,  it  was  held  not  attachable  in  a 
suit  agunst  A.'  So,  where  one  held  a  power  of  attorney  author' 
izing  him  to  transfer  to  himself,  as  trustee,  certain  shares  of  bank 
stock  to  pa;  a  debt  due  to  him  as  trustee,  it  was  held  to  t)e  an 
equitable  assignment  of  the  stock.' 

§  528.  Much  more  will  an  assignment  I>e  effectual,  whore  notice 
of  it  has  been  given  to  the  garnishee  before  the  attachment.  Thus, 
wherg  the  garnishees  disclosed  that  they  had  collected  money  for 
the  defendant,  but  before  its  receipt  and  before  the  garnishment, 
they  had  accepted  an  order  drawn  on  them  by  the  defendant  in 
favor  of  a  third  person,  for  whatever  sum  they  might  collect;  the 
order  was  held  to  be  an  assignment  of  the  money,  and  the  gar- 
nishees were  discharged,* 

So,  where  a  bank  was  garnished,  in  respect  of  certain  shares 
of  its  stock,  standii^  in  the  name  of  the  defendants  on  its  books, 
but  which,  it  appeared  in  evidence,  had  been  sold  and  transferred 
by  the  defendants  in  England,  by  delivery  of  the  certificate,  with 
a  power  of  attorney  authorizing  the  transfer  of  the  stock  on  the 
books  of  the  bank,  before  the  garnishment,  though  the  stock  was 
not  transferred  until  afterwards ;  the  court  lield,  that  tlie  stock 
was  equitably  transferred  before  the  garnishment,  and  in  giving 
their  opinion  used  the  following  langn^e :  "  It  cannot  be  denied, 
t^at  a  mere  cHoie  in  action  equitably  assigned,  is  not  subject  to 
the  operation  of  a  foreign  attachment  instituted  against  the  party 
whose  name  must  necessarily  be  used  at  law  for  tbe  recovery  of 
the  demand,  and  that  an  attaching  creditor  can  stand  on  no  better 
fooling  than  his  debtor.  Ttiis  abundantly  appears  from  .Uie  £ng< 
lish  authorities,  and  the  abjudications  in  our  sister  State  courts, 
cited  in  the  argument,     A  strong  instance  of  this  kind  occurred 

>  Wakefield  v.  Mutin,  9  Mui.  99B.  See  Pige  n.  Croabf,  2*  Pick,  an  ;  BnldereCoa 
«.  Hanra,  a  Crsnch,  C.  C.  623 ;  WaUiog  e.  Miller,  IS  California,  38 ;  Haldwun  v. 
Hilliborongh  &  Cin.  B.  S.  Co.,  2  Handr,  IDl ;  Smith  t.  Clarke,  9  Iowa,  Ml. 

*  Davis  V.  Taybr,  4  Martin,  M.  8.  134. 

*  HMbcMin  V.  RaHedge,  12  Richardwa,  41. 

*  Legro  p.  Staples,  16  Maine,  352 ;  Adanu  v.  Sobinaon,  1  Rck,  4S1 ;  Neamhti  v. 
Dram,  B  Watts  &  Sergeant,  B  ;  Braiier  c.  Ch^tpell,  2  Brevard,  107 ;  Laialdn  v.  Pfait 
lipf,  9  Porter,  9S ;  Coll  ir.  Ivm,  31  Conn.  39. 
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in  this  court  in  January  term,  1798.  ■  John  Caldwell  brought  a 
foreign  attachment  against  Yance,  Caldwell  &  Vance,  and  laid  it 
on  efifects  supposed  to  have  been  in  the  hands  of  Andrew  &  James 
Caldwell,  who  at  one  time  were  considerably  indebted  to  them. 
Upon  the  plea  of  nvila  bona,  it  appeared  that  a  letter  had  been 
written  authorizing  Hugh  Moore  to  receive  this  debt,  and  apply 
it  towards  payment  of  a  debt  due  to  Moore  A  Johnston  ;  and  the 
jury,  under  the  direction  of  the  court,  being  satisfied  that  it 
amounted  to  an  equitable  appropriation  of  the  demand,  found 
that  the  garnishees  had  no  effects  in  their  hands  duo  to  Yance, 
Caldwell  <&  Yance.  This  court  sanctioned  the  verdict  by  their 
judgment.  In  like  manner  a  bond  made  assignable  in  its  first 
creaUon,  which  requires  by  our  act  of  assembly  the  ceremony  of 
a  seal  and  two  witnesses  to  authorize  the  assignee  to  maintain 
a  suit  in  his  own  name,  if  transferred  bond  fide,  without  seal 
or  witnesses,  is  not  liable  to  be  attached  for  the  debt  of  the 
obligee  resident  in  a  foreign  country.  This  appears  perfectly 
plain."* 

§  529.  If  a- creditor  attach  goods  which  appear  as  the  property 
of  the  defendant,  but  wherein  another  person  has  nevertheless 
an  interest,  which  he  communicates  to  the  creditor  before  the 
attachment  is  laid,  the  creditor  is  bound  to  refund  to  such  person 
his  proportion  of  the  money  recovered  under  the  attachment, 
notwithstanding  the  judgment  of  a  competent  court  decreed  the 
whole  to  the  plaintiff  as  the  [froperty  of  the  defendant.' 

§  530.  Where  it  is  provided  by  law,  that,  when  a  garnishee 
discloses  an  assignment  of  the  debt  to  a  third  person,  the  supposed 
a^ignee  may  be  cited  to  become  a  party  to  the  suit,  in  order  to 
test  the  validity  of  the  assignment,  a  judgment  declaring  the 
assignment  invalid  is  binding  on  the  garnishee ;  and  a  judgment 
against  him  after  a  trial  of  the  supposed  assignment,  would  bar  a 
subsequent  action  against  him  by  the  assignee.' 

§  531.  The  rights  of  confiicting  assignments  of  the  same  effects 
cannot  be  tried  in  an  attachment  suit.  Where,  therefore,  it  ap- 
peared that  there  was  an  assignment  to  one  person  before  the 

1  United  StaWs  o.  TBOghan,  3  Binney,  39*. 

*  Bank  of  N.  America  o.  iH'CtW,  3  Binney,  338. 

*  Fiak  V.  Weeton,  9  Maine,  110;  Bom  ti.  6ta«den,  84  niinoij,  320. 
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attachment,  and  to  another  afterward,  it  iras  held,  that  the  conflict 
betveen  the  two  assignments  was  an  appropiate  matter  for  the 
determination  of  a  court  of  equity  ;  bat  that,  so  &r  as  the  attach- 
ment was  concerned,  their  existence  only  showed  more  fully  that 
the  defendant  liad  no  attachable  iutereet,  and  the  garnishee  was 
discharged.'  ' 

§  582.  n.  Lima.  In  its  most  extensive  significaldon  the  tens 
lien  includes  every  case  in  which  real  or  personal  proper^  is 
charged  with  the  payment  of  any  debt  or  duty ;  every  such 
charge  being  denominated  a  lien  on  the  property.  In  a  more 
limited  sense,  it  is  defined  to  be  a  right  of  dstaining  the  properlrf 
of  another  until  some  claim  be  satisfied.*  The  law  recognizes  two 
spedes  of  lien,  particular  liens  and  general  liens.  Particular  liens 
are,  where  a  person  claims  a  right  to  retain  goods,  in  respect  <J 
labor  or  money  expended  on  such  goods ;  and  these  liens  are 
favored  in  law.  General  liens  are  claimed  in  respect  of  a  general 
balance  of  account ;  and  are  founded  on  express  agreement,  or 
are  raised  by  implication  of  law,  from  the  us^e  of  trade,  or  from 
the  course  of  dealing  between  the  parties,  whence  it  may  be  in- 
ferred that  the  contract  in  question  was  made  with  reference  to 
flieir  usual  course  of  dealing.* 

§  53S.  If  a  garnishee  having  proper^  of  the  defendant  in  his 
posscBsion,  has  a  valid  lien  thereon,  as  the  defendant  could  not 
take  the  property  from  him  without  dischai^ng  the  lien,  so 
neither  can  a  creditor  take  it  by  garnishment.*  Therefore,  where 
a  garnishee  to  whom  goods  were  consigned,  had,  before  the  gar- 
nishment, verbally  agreed  to  pay  to  a  third  person,  out  of  the  pro- 
ceeds of  the  consignment,  a  bill  of  exchange  drawn  by  the 
consignor  on  the  gamisbee,  it  was  held,  that  the  promise  was 
binding  on  him,  and  gave  him  a  lien  on  the  goods,  which  entitled 
him  to  retEun  them  for  his  mdemnity.* 

§  534.  In  South  Carolina,  before  the  enactment  of  the  statute 

1  Sh&Unek  e.  Smith,  IB  TennODt,  133. 

*  Bonvier"!  law  Dictionary. 

*  !  Wheacon's  Selwyn,  4tb  Am.  Ed.  637. 

*  Nathan  v.  Giles,  5  Taunton,  S58 ;  Kirkman  r.  Hamilbni,  9  Uartiii,  S9T ;  Heim  v. 
Crook,  SHaraphreyj,  312;  Smith  o,  Clarlra,)  Iowa,  Ul. 

*  Grant  t>.  Shaw,  16  MaM.  Ul ;  Cania  «.  N«Rii,  B  tkk.  MO, 
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to  be  referred  to  in  the  next  seotioD,  it  waa  held,  that  to  enable  a 
gaxnishee  to  retain  goods  of  the  defendant  in  his  hands,  it  is  not 
nece68ar7  that  he  should  prove  biniself  to  be  a  oreditor  entitled 
to  bring  an  action ;  but  is  enough  if  he  establish  a,  lien,  even  for 
outstanding  liabilities  incurred  for  the  defendant.  And  it  vas 
there  decided,  that  where  an  agent  in  that  State,  for  a  commiseion, 
negotiates  exchanges  f«r  a  house  in  New  Yorb,  buys  bills  on 
Europe  for  them,  and,  to  raise  funds  for  that  purpose,  draws  and 
sells  bills  upon  them  at  home  for  corresponding  amounts ;  some 
of  which  they  accept,  and  others  they  do  not,  and  the  bills  are 
protested ;  such  agent  lias  a  lien  on  any  funds  or  securities  which 
come  to  his  hands  for  his  principal,  to  secure  himself  against  his 
outstanding  liabilities,  althou(^  he  hare  not  in  fact  paid  any  of 
the  bills.  And  there  is  no  difierence  between  bills  accepted  and 
not  paid,  and  bills  not  accepted.  The  lien  extends  to  all  equally. 
Nor  does  it  make  any  difference,  that  the  funds  and  securities 
came  to  hand  after  the  liability  is  incurred,  and  therefore  were  not 
looked  to  as  an  indemnity  at  the  time.' 

§  585.  In  South  Carolina,  a  statute  provides,  that  if  the  de- 
fendant, whose  property  is  attached  in  the  hands  of  a  garnishee, 
be  really  and  truly  indebted  to  the  garnishee,  then  the  garnishee, 
if  his  possession  of  the  defendant's  property  was  obtained  legally 
and  bond  fide,  without  any  tortious  act,  shall  be  firat  allowed  his 
own  debt.  In  such  case,  die  garnishee  is  there  styled  "  a  creditor 
in  possession  "  ;  and  the  effect  of  the  statute  is  simply  to  give  him 
a  lien  on  the  property  in  his  hands  for  amy  debt  due  from  the  de- 
fendant to  him,  whether,  by  the  general  principles  of  law,  he  woiild 
have  such  lien  or  not.  But  the  garnishee's  claim  must  be  a  debt ; 
not  a  mere  liability,  in  virtue  of  which  he  may  or  may  not  be 
erentually  subjected  to  loss.  Therefore,  it  was  held,  tliat  a  surety 
not  having  paid  the  debt  of  the  principal,  is  not  entitled,  when 
summoned  as  garnishee  of  tlie  principal,  to  hold  the  effects  in  his 
hands  as  a  creditor  in  possession.' 

Under  this  statute,  this  case  arose.  A.  sent  an  order  to  B.  to 
purchase  on  his  account  a  quantity  of  cotton,  which  B.  purchased 
and  forwarded ;  tlie  last  of  it  being  sent  on  the  8d  of  September. 
On  the  4th,  7tb,  and  8th  of  September,  £.  drew  bills  on  A.,  pay- 
able ou  the  25th  of  November,  which  were  accepted,  but  were 

>  Bank  V.  Imj,  1  McUnUan,  431.         ■  Tongue  b.  IJntou,  <  HtchardMii,  379 
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protfiBted  for  non-payment.  On  tbe  27th  and  28th  of  November, 
C.  paid  the  bills  for  B.'s  honor,  and  claimed  aud  received  reim- 
bursement from  B.  On  the  5th  of  December,  a  ship  of  A. '8,  which 
had  previously  come  consi^ed  to  B.,  was  attached  by  a  creditor 
of  A.,  and  B.  claimed  to  bold  the  Ghip  as  a  creditor  in  possession. 
Two  questions  were  raised:  1.  Whether,  when  the  attachment 
was  levied,  A.  was  indebted  to  6.  ?  and,  9.  Whether  B.  had  then, 
as  consignee  of  the  ship,  such  possession  of  her  as  to  entitle  him 
tothe  benefit  of  the  statute?  Both  questions  were  decided  in  the 
affirmative ;  and  the  attachment  declared  inoperative  as  against  B.^ 

§  £36.  Whether  the  garnishee  has  a  right  to  hold  the  defend- 
ant's property  against  an  attachment,  must  depend  upon  the  actual 
existence  of  a  lien,  as  contradistinguished  from  mere  possession. 
If  he  have  no  lien,  legal  or  equitable,  nor  any  right,  as  against  the 
owner,  by  contract,  by  custom,  or  otherwise,  to  hold  the  property 
in  security  of  some  debt  or  claim  of  bis  own ;  if  he  has  a  mere 
naked  possession  of  the  property  without  any  special  property  or 
lien ;  if  the  defendant  is  the  owner,  and  has  a  present  right  of 
possession,  bo  that  he  might  lawfully  take  it  out  of  the  custody 
of  the  garnishee ;  the  garnishee  cannot  claim  to  satisfy  his  debt 
out  of  it  before  tlie  attachment  can  reach  it ;  ^  but  must  attach  it, 
as  any  other  creditor,  for  his  debt." 

§  587.  Where  a  garnishee  has  in  his  possesEdon  real  and  per> 
sonal  property  of  the  defendant,  both  of  which  are  liable  to  him 
for  a  debt  of  the  defendant,  he  cannot,  in  the  absence  of  fraud,  be 
subjected  as  garnishee  in  respect  of  the  personalty,  aud  thereby 
compelled  to  look  to  the  real  estate  for  bis  security.* 

§  538.  m.  Morl^agei  arid  Ple^ea.  A  pledge  or  pawn  is  a 
bailment  of  personal  property,  as  a  security  for  some  debt  or  en- 
gagement. A  mortgage  of  goods  is  distinguishable  from  a  mere 
pawn.  By  a  grant  or  conveyance  of  goods  in  gage  or  mortf^ge, 
the  whole  legal  title  passes  conditionally  to  tbe  mortgagee ;  and 
if  the  goods  are  not  redeemed  at  the  lime  stipulated,  the  title  be- 
comes absolute  at  law,  although  eqoity  will  interfere  to  compel  a 

1  Mitchell  V.  Bjnu),  6  RidurdsoD,  171. 

■  Allen  V.  HbII,  5  Uetcalf,  S63. 

■  Allen  V.  Meggnire,  15  Maaa.  490;  Bul«7  v.  Ron,  SO  New  Hamp.  303. 

*  Scofield  r.  Sonden,  35  Venoont,  ISl ;  Goddkrd  r.  Hapgood,  Ibid.  SSI  ' 
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redemption.  But  ia  a  pledge,  a  special  property  only  passes  to  the 
pledgee,  the  general  property  remaining  in  the  pledger.  There  is 
also  another  distinction.  In  the  case  of  a  pledge  of  personal  prop- 
er^, the  right  of  the  pledgee  is  not  consutntaatad,  .except  by  pos- 
session ;  and  ordinarily  when  that  possession  is  relinquished,  the 
rig^t  of  the  pledgee  is  extinguished,  or  waived.  But  in  the  case 
of  a  mortgage  of  persoual  property,  the  right  of  property  paasee 
by  the  conveyance  to  the  pledgee,  and  possession  is  not,  or  may 
not  be,  essential  to  create,  or  to  support  the  title.* 

§  539.  The  principle  has  been  before  laid  down,  that  a  garnishee 
can  be  rendered  liable  in  respect  of  the  defendant's  property  in  his 
hands,  only  when  the  property  is  capable  of  being  seized  and  sold 
under  execution.  Upon  general  principles,  and  in  the  absence 
of  statutory  interposition,  an  execution  cannot  be  levied  on  a  mere 
equity.  The  interest  of  a  pledger  or  mort^^or  in  personalty 
pledged  or  mortgaged,  is  the  mere  equitable  right  of  redemption, 
by  paying  the  debt,  or  performing  the  engagement,  for  the  payment 
or  performance  of  which  the  property  was  pledged  or  mortgaged. 
Hence,  personalty  so  situated  is  not  subject  to  sale  under  execu- 
tion, and,  therefore,  not  attachable.' 

It  follows  necessarily  that  the  pledgee  or  mortgagee  of  person* 
ally  cannot  be  held  as  garn^ee  of  the  pledger  or  mortgagor,  while 
the  property  is  the  subject  of  the  pledge  or  mortgf^.'  Nor,  if 
there  be  no  agreement  that  he  shall  sell  the  property  to  pay  the 
debt  for  which  it  is  pledged  or  mort{;aged,  can  he  be  compelled  to 
do  it;*  but  if  there  be  such  an  agreement,  and  the  property,  in 
pursuance  thereof,  be  sold,  any  surplus  remaining  after  the  pay- 
ment of  the  debt  secured  may  be  reached  by  garnishment.'  But 
in  order  to  the  mortgagee's  immunity  from  liability  as  garnishee 
of  the  mortgagor,  the  mort^;age  must  be  for  a  debt  incurred  or 
liability  encountered  before  the  garnishment.     While  it  is  con- 

I  Story  on  Bailmentg,  4th  Ed.  J  S86,  SST. 

«  Badlim  f.  Tucker,  1  Pick.  389 ;  Andrews  v.  Lndlow,  S  Ibid.  SS ;  Holhrook  v.  Bb. 
ker,  9  Maine,  309  ;  Haven  d.  Low,  3  New  Hunp.  13 ;  Picqnst  e.  Swan,  4  Mason,  M3 ; 
Thompson  e.  Stevens,  10  Maine,  ST;  Sargenl  e.  C&rr,  1 2  Ibid.  396 ;  Lyle  v.  Barksr,  & 
Binaey,  4ST ;  HsU  v.  Page,  4  Ocorgia,  4!8, 

■  BadUm  D.  Tacker,  1  Pick.  339]  Central  Bank  t>.  Prentice,  IB  Ibid.  39G;  Wliit- 
jtej  V.  Dean,  5  New  H^p.  349  ;  Hudson  v.  Hunt,  Ibid.  638 ;  Howard  r.  Card,  6  Maine, 
353;  Callender  B.  Furbish,  46  Ibid,  aas ;  Kergin  >.  Dawson,  S  Illinois  (I  Gllnuu)),86; 
Pattcraon  v.  Uariand,  13  Arkansas,  19B. 

*  Badlam  v.  Tocker,  1  Pick.  3S9 ;  Howard  v.  Card,  S  Haioe,  398. 

*  BadUm  s.  Tacker,  1  Pick.  389. 
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ceded  that' a  mortgage  may  be  Talid,  containing  a  stipulation  for 
securing  future  advances  and  liabilities  on  tfae  part  of  the  mortga" 
gee,  yet  it  will  secure  only  euch  as  have  been  made  or  assumed 
before  other  interests  have  intervened.  After  the  mortgagee  has 
been  subjected  to  garnishment  in  an  action  against  the  mortgagor, 
no  new  and  independent  indebtment,  either  by  moneje  advanced 
or  liabilities  assumed,  will  defeat  the  lien  of  the  attachment,  or 
hare  a  priority  to  the  same  under  tiio  mortgage.^ 

§  540.  Any  relinquishment,  however,  of  a  lien,  will  open  the  way 
for  the  garnishment  of  the  pledgee.  Therefore,  where  a  creditor 
who  had  property  in  his  possession  which  he  supposed  to  be  pledged 
to  him  for  the  payment  of  a  debt  dtte  him,  was  summoned  as  gar^ 
nishee  of  his  debtor,  and  afterwards'  caused  the  property  to  be 
attached  by  a  writ  in  his  own  favor ;  it  was  held,  that  he  had  re- 
linquished the  lieu  he  claimed  to  have  had  by  the  delivery  of  the 
property  as  a  pledge,  and  was,  therefore,  subject  to  garnishment.* 

i  BuiMid  V.  Uoon,  S  AUcm,  378.  •  Smtt  v.  Brown,  B  Pick.  178. 
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CHAPTER   XXV. 

TBX  QARHiaHEE's  UABIUTT  AS  A  DEBTOB  OF  THS  DEFENDANT. — 
OENEBAL  TIEW8.  —  DIVISION  OF  THE  SUBJECT, 

§  541.  We  reach  dot  the  coneideration  of  a  gamisheo's  liability 
in  TOBpect  of  his  indebtedness  to  the  defendant, — a  field  of  inquiiy 
coextensive  vith  that  over  which  we  have  just  passed,  in  relation 
to  the  kmdred  topic  of  his  liability  in  regard  to  property  of  the 
defendant  in  his  possession.  The  two  subjects  will  be  seen  to  have 
many  principles  in  conuuon.  For  instance,  we  have  seen  that, 
except  in  cases  of  fhindulent  transfers,  the  garnishee's  hability  for 
the  defendant's  proper^  in  his  possession,  depends  much  apoD 
whether  the  defendant  has  a  right  of  action  against  him  for  the 
property.  So,  in  order  to  chai^  a  garnishee  as  a  debtor  of  the 
defendant,  it  is  a  general  principle  —  subject,  of  course,  to  excep- 
tions —  tliat  the  defendant  shall  have  a  cause  of  action,  present  or 
future,  against  him.^ 

§  542.  Fending  the  garnishment,  the  rights  of  the  defendant 
are  excluded  and  extinguished,  only  to  the  extent  that  may  be 
necessary  for  the  ultimate  subjection  of  the  debt  or  property  in 
the  garnishee's  hands  to  the  operation  of  the  attachment.  For 
every  purpose  of  making  demand,  or  securing  his  claim  by  attach- 
ment, or  otherwise,  the  rights  of  the  defendant  remain  unimpaired 
by  the  pendency  of  the  garnishment.  They  subsist,  however,  in 
subordination  to  any  lien  created  by  that  proceeding.' 

§  548.  By  the  custom  of  London  a  plaintiff  may,  by  garnish- 
ment, attach,  in  his  own  hands,  money  or  goods  of  the  defendant. 

1  Maine  F.  &  U.  Ini.  Co.  v.  Weeks,  T  Mam.  «38 ;  White  v.  JenUiu,  16  Ibid.  69 ; 
Brigden  o.  Gill,  Ibid.  533 ;  Bnndiet  v.  Jord&a,  3  Maine,  47 ;  EUveii  v.  Wentworth,  3  Hew 
Bkiiip.93i  AdBiDSD.BarTeit,  Ibid.  374;  Piper f. Piper,  Ilnd.  439 ;  Greenleaf  r. Penin, 
SIbid.S73;  Paul  r.  Puil,  10  Ibid.  117;  Hntcbtni  «.  Hairley,  9  Vennont,  S99  ;  Hojt 
V.  Swifl,  13  Ibid.  139 ;  Walks  v.  McGehee,  11  Alabama,  37a ;  Hairell  c.  Whitman,  19 
Ibid.  IS5 ;  Cook  v.  Walthall,  30  Ibid.  334 ;  Kettle  v.  Harrej,  SI  Vennont,  301 ;  Pai- 
ton  B.  Smith,  7  Indell,  43S  J  Lnndie  k.  Bradford,  36  Alabama,  913 ;  Hall  f.  Magee,  S7 
Itnd.  414;  HcQehee  o.  Walke,  1 B  Ibid.  183;  Lewii  s.  Smilb,  2  Cranch,  C.  C.  671. 

■  Hicki  D.  OleMOQ,  30  TermonC,  139. 
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But  can  a  plaintiff  charge  himself  as  garnishee,  in  respect  of  a 
debt  due  ffom  him  to  the  defendant,  or  can  eeveral  plaintifis  sum- 
mon one  of  their  own  number,  with  a  view  so  to  charge  him  ? 
This  question,  in  the  latter  aspect,  came  before  the  Supreme  Court 
of  Massachusetts,  which  declined  expresslj  deciding  it,  because  its 
decision  was  not  necessary  in  the  case,  but  gave  a  very  distinct 
intimation  of  their  views  in  the  negative ;  considering  it  a  novel 
experiment,  and  quite  distinguishable  from  the  case  of  a  plaintiff 
holding  money  or  goods  of  the  defendant,  and  attaching  them  in 
his  own  hands.'  In  Louisiana,  however,  it  was  held,  that  it  might 
be  done,'  In  Tennessee,  also,  where  the  proceeding  by  attachment 
against  non-residents  is  in  chancery,  this  case  arose.  A.,  6.,  &  0., 
as  partners,  were  indebted  to  D.,  by  note.  D.  sued  on  the  note, 
and  obtained  judgment  against  A.  &  B.,  but  not  against  C,  who 
was  a  non-resident,  and  issued  execution,  which  was  returned  nuUa 
bona;  A.  &  B.  being  insolvent.  0.  held  a. note  made  to  bim  by 
D.  &  E.,  which,  to  avoid  the  claims  of  creditors,  he  transferred  by 
assignment  to  F,,  a  resident,  without  consideration  and  for  the 
benefit  of  C.    Suit  was  brouglit  on  this  note  by  F.,  and  judgment 

1  Belknap  d.  Oibbeoa,  13  Hetealf,  ITl.  Bui.tr,  C.  J.:  "Nor  ban  we  tboogbt  it 
nec«88ai7  to  express  an  opinion  npon  another  qnesdon,  considered  in  the  ergnment,  to 
wit,  wliether  a  plaintiff  can  Bammon  himself,  or  whether  Bereral  pluintifiil  con  BDmmon 
one  of  tbeir  own  nnmber,  at  a  truilee.  It  is,  m  &r  as  we  know,  a  novel  experiment 
The  tbeorj  of  the  Emstee  suit,  the  proTisions  for  secaring  the  lelalire  righis  of  plain- 
tiff and  trustee,  the  rights  of  sppeaJ,  and  the  genera]  tenor  of  the  law,  rtxTU  to  regaid 
the  snit,  Bt  between  plaintiff  and  tnutee,  as  an  adrersarj  proceeding,  and  to  bring  the 
Cftse  within  the  rule,  that  a  person  cannot  sue  himself,  or  be  ^aintiff  and  defendant  ui 
the  same  case.  The  ingenious  argument  for  the  plaintiff  goes  mainly  on  the  gronnd, 
that  the  trnstee  process  is  in  the  nature  of  process  in  ran,  and  thciefi>re  it  is  qnite  im- 
material whether  the  estate  and  eOects  to  be  affected  b;  the  attachment  are  in  the  handi 
of  the  plointifls,  or  one  of  them,  or  in  those  of  a  third  peraon.  This  is  true  in  r^ard 
to  tliat  branch  of  the  statnte  which  is  designed  to  reach  goods  and  chattels,  so  deposited 
that  they  cannot  be  reached  b;  the  otdinar]'  proeoM  of  aUachment;  but  in  such  cose, 
it  is  wholly  unnecessary,  becanee  the  plaintiff,  holding  any  socb  goods,  which  are  at- 
taclvible,  can  deliver  them  to  the  attaching  officer ;  as  every  trustee  is  obliged  to  do  ob 
execntiOQ,  when  he  ii  charged  on  that  ground.  It  ii  npon  the  other  branch  of  th< 
statute,  affecting  'credits,'  tbat  the  difficulty  anset,  when  the  purpose  ii  to  charge  the 
trustee  as  the  debtor  of  (he  defendant.  The  trast«e  it  regarded  a»  in  some  measore  in 
privity  with  the  defendant,  and  guardian  of  his  rigbu.  If,  in  hii  view,  the  judgm^t 
charging  bim  as  trustee  is  erroneoiis,  and  injurious  to  the  defendant,  it  is  bis  duty  to 
appeal  and  take  the  opinion  of  this  court  Bat  in  the  present  case,  it  would  be  an  ap- 
peal by  the  tmalee  from  a  judgment  in  favor  of  the  plaintiifs,  he  being  one.  Again ; 
if  be  fail  to  pay  over  on  executioa,  a  tcinjadia  must  be  luought  by  the  trustee  and  bis 
partners,  to  compel  the  trustee  to  pay  the  debt  out  of  bis  own  effects.  In  tbeory  of 
law,  it  it  an  adversarjr  snit ;  there  is  a  conflict  of  rights  between  the  plaintiff  and  tru». 
tee,  bringing  the  case  within  the  ordinary  rule  in  regard  to  opposing  parties." 

'  Grayson  v.  Vcccbc,  13  Martin,  SSS ;  Kchardion  v.  Gnmey,  9  Louisiana,  IBS. 
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obttuned  against  D.  &  E.,  and  all  the  maaej  paid  to  0.,  except  an 
amount  equal  to  the  claim  of  D.  agunst  C.  on  the  note,  of  A.,  B., 
A  C.  While  matters  were  in  this  position,  D.  filed  his  bill  in 
chancery  against  C.  and  F,,  to  subject  the  indebtedness  of  D.  &  E. 
to  C,  to  the  payment  of  D.'s  debt  to  C,  and  the  court  sustained 
the  biU.i 

§  544.  That  npon  vbich  the  garnishment  operates  in  this  claee 
of  cases  is  creditt.  The  term  credU,  in  this  connection,  is  used 
in  the  sense  in  which  it  is  understood  in  commercial  law,  as  the 
corcelatire  of  debt.  Wherever,  therefore,  there  is  a  credit,  in  this 
sense,  there  is  a  debt,  and  without  a  debt  there  can  be  no  credit  * 
It  was  at  one  time  attempted  to  bold  by  garnishment,  not  only 
debts  due  from  the  garnishee,  but  debts  of  others  to  the  defendant, 
the  evidence  of  which,  as  notes,  bonds,  or  other  choset  in  action, 
might  be  in  the  garnishee's  hands ;  but  as  it  is  well  settled  that 
chosea  in  action  are  not  attachable,^  the  attempt  failed,  and  it  was 
held,  tliat  credits  induded  only  debts  due  fVom  the  garnishee  to 
the  defendant.* 

§  545.  We  have  said  that  it  is  usually  necessary,  in  order  to 
charge  a  garnishee,  that  the  defendant  should  have  a  cause  of 
action  against  him.  It  will  of  course  be  understood  that  it  is  not 
every  cause  of  action  that  will  render  a  garnishee  liable,  but  only 

1  Boyd  r.  Baylesa,  t  Hnmphrejt,  3SS.  The  Ibllowing  are  the  gronnds  on  which  the 
bill  vai  BDst^ned :  "  The  singls  qn«atioii  fn  this  cam  is,  whutber  ■  compliiinant,  (o 
whom  kiwa-reeideDt  Is  indebted,  can,  bjrirtneof  the  provisiong  of  the  Act  of  IBSS-S, 
obtain  a  decree  ag^nst  hi«  Don-re«ident  debtor,  where  the  fand  to  be  attached  is  in  the 
bands  of  the  complainant  himself,  or  the  debt  or  chose  in  action  belonging  tu  the  non- 
mideDC  is  dne  from  Che  complainant.  We  think,  under  snch  circnmitancea  as  are  di>- 
cloeed  in  this  case,  relief  will  be  granted  by  virtne  of  the  pronuons  of  that  act.  If  the 
non-resident,  indeed,  bad  with  him  tfac  cbose  in  actioD  or  note,  nothing  could  be  done. 
But  where  that  is  here,  deposiled  in  the  bands  of  an  agent,  or  transferred  to  a  mere 
tniBlee  for  his  benefit,  the  attachment  will  lie,  and  the  fact  that  the  oomploinant  owe* 
the  money,  any  more  than  a  third  person,  will  not  Iutb  the  ^bct  to  abstract  the  remedy 
giren  by  the  statnte.  If  the  note  had  been  giren  by  E.  olono  to  C.,  and  had  been  by  C. 
assigned  as  stated  to  F.,  it  would  not  be  donbted,  by  any  one,  for  a  tingle  moment,  that 
this  bill  might  hare  been  filed.  But  the  fact  that  it  was  given  by  D.  &  E.  can  make 
no  difl^nce  in  the  view  of  s  conrt  of  chancery  ;  it,  to  be  Bnre,  in  order  to  make  the 
remedy  effictnal,  under  the  circnmstances  of  this  case,  reqnii«s  that  the  court  should 
enjoin  the  judgment  of  F.,  aisignee,  against  D.  A  E.  When  the  rights  of  the  partiea 
ore  determined,  that  becomes  the  appropriate  mode  of  relief  in  this  particular  case." 
Sea  Arledge  v.  While,  1  Head,  Ml. 

■  Wentwortb  v.  Whiltemore,  1  Mass.  4T1 ;  Wilder  v.  Bailey,  3  Ibid.  as>. 

•  Ante,  I  481. 

*  LnptoB  V.  Cutler,  8  Pick.  SflS. 
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a  cause  of  acdon  for  the  recoTery  of  a  debt.  Indeed,  the  role 
announced  in  Alabama  may  be  considered  as  autboritative,  that  no 
judgment  can  be  rendered  against  a  garnishee,  vhen  there  is  not 
a  clear  admission  or  proof  of  a  legal  debt  due  or  to  become  due 
to  the  defendant ;  ^  a  debt  for  which  the  defendant  might  muntun 
ail  action  of  debt  or  JTj^ditqtia  awmnpnt.*  Therefore,  vhere  a 
stockholder  in  a  corporation  was  sununoned  as  garnishee,  with  a 
view  to  sutject  him  to  liability  on  account  of  the  unpaid  portion 
of  his  stock ;  and  it  appeared  that  he  had,  before  the  garnisluneut, 
paid  all  the  calls  which  had  been  made  upon  the  stock ;  it  was 
held,  that  he  could  not  be  charged,  because  be  was  not  liable  to  the 
corporation  until  a  call  should  ite  made  on  him  for  payment.^  So, 
where  the  municipal  authorities  of  a  city  adopted  a  resolution  lay* 
ing  out  a  public  way,  and  embracing,  among  other  things,  a  reso- 
lution that  a  certain  sum  should  be  awarded  and  paid  to  A. ;  it  was 
held,  that  this  was  no  debt  of  the  city,  for  which  A.  could  maintain 
an  action,  and  therefore  that  the  city  could  not  be  charged  as  his 
garnishee.*  So,  where  A.  received  from  B.  a  sum  of  numey,  and  in 
consideration  thereof  executed  to  B.  a  bond,  with  sureties,  to  make 
toliim,  on  or  before  a  day  named,  a  title  to  certain  land ;  and  before 
tiie  time  set  for  making  the  title,  A.  was  summoned  as  garnishee  of 
6.  He  answered  stating  the  facts,  and  averring  that  he  had  not 
tiUe  to  the  land,  and  could  not,  therefore,  make  title  thereto  to  B. 
It  was  sought  to  chai^  him  as  gamishee,  in  respect  of  his  obli- 
gation to  return  the  money  to  B, ;  but  the  court  held,  that  he 
was  not  B.'s  debtor  for  that  sum,  because  the  time  named  in  the 
bond  for  making  the  title  had  not  yet  arrived,  and  A.,  if  he  failed 
to  make  tlie  title,  would  be  liable  on  his  bond  for  damages,  and  B. 
might  not  choose  to  receive  back  the  sum  he  had  p^d,  as  a  dis- 
charge of  Ms  claim  against  A.^  So,  where  a  constable  sold  of  a 
defendant's  property  more  than  suflicient  to  pay  an  execiition, 
and  took  the  note  of  the  purchaser  for  the  surplus,  payable  to 
the  defendant,  but  without  the  defendant's  consent,  who  did  not 
receive  the  note ;  it  was  held,  that  the  purchaser  could  not  be 

'  PresuDBlt  p.  Mabi7, 3  Portw,  105. 

*  Walkd  v.  McGehee,  II  Alabama,  273 ;  Eairell  v.  Whitman,  19  Ibid.  139;  Cook*. 
Walthall.  30  Ibid.  334  ;  Lun<Ue  r.  Bradford,  26  Ilud.  SI3;  Halt  d.  Magee, 27  Ibid.  114 ; 

Kesbitt  V.  Ware,  30  Ibid.  6S ;  Powell  v.  Summoni,  31  Ibid.  S5S. 
■  Bingham  v.  Bashing,  &  Alabania,  403. 

*  Fdlom  D.  DoncBD,  13  Melcalf,332;  Geer  v.  Chapel,  1 1  On;,  IB. 
'  Grace  v.  Maxfleld  6  Hnmphieya,  328. 
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charged  as  garnishee  of  the  defendant,  because  the  relation  of 
debtor  and  creditor  did  not  esist  between  them.^  So,  where  a 
son,  &om  filial  duty,  took  his  father  and  his  family,  who  were 
poop,  and  had  no  other  home,  to  his  own  house,  and  there  sup- 
ported them ;  and  the  father  labored  for  the  son  while  bo  living 
with  him,  and  his  services  were  worth  more  than  the  support 
fdrniEhed ;  but  he  had  never  claimed  any  further  compensation, 
and  the  son  had  not  expected  to  make  any ;  it  was  held,  that  the 
son  was  not  chai^eable  as  garnishee  of  the  father.'  So,  where  a 
■  clerk  of  a  court  issued  an  attachment,  under  which  property  of 
the  defendant  was  seized  aud  sold,  and  the  proceeds  of  the  sale 
were  paid  into  the  hands  of  the  clerk ;  and  it  was  afterwards 
decided  that  the  clerk  had  no  authority  to  issue  the  writ,  and  that 
all  the  proceedings  under  it  were  void;  and  after  that  decision 
was  given,  creditors  caused  the  clerk  to  be  garnished,  to  subject 
the  proceeds  of  the  sale  in  his  hands  to  their  claims  ;  it  was  de- 
cided that  the  clerk  was  not  a  debtor  of  the  defendant.' 

§  546.  As  we  have  seen,*  in  regard  to  the  liability  of  a  gar- 
nishee for  property  of  the  defendant,  there  must  be  privity  of 
contract  and  of  interest  between  him  and  the  defendant,  in  order 
to  his  being  cliarged.  Tlie  same  rule  applies  to  debts.  Therefore, 
where  the  agent  of  a  foreign  insurance  company  was  garnished, 
and  it  appeared  that  he  had  signed  a  policy  of  insurance,  on. 

>  Turner  v,  Amutrang,  9  Tcrga'.  41S. 

»  Cobb  ».  Biahop,  37  Vennont,  BM. 

■  Lenia  v.  Dnbose.l  KichnrdHin,  SI9.  The^roand«  of  the  deiMoD  were  na  fbllovn  ^ 
"  The  defelldaDta  in  the  attachment  maj  ans  for  and  recover  the  property  sold  if  it  con  S 
he  tbDDd,  or  may  bring  an  action  for  the  lort  committed ;  or  tbej  ma;  wuve  the  tort 
and  ane  the  clerk  in  wuiunpHt  fbr  the  money  aiiiing  from  the  sale  of  the  proper^ 
under  the  void  Mtachment.  But  because  the  owners  of  the  property  wroagfully  sold, 
nugbt  mainmin  an  action  of  aaaampait  to  recoTer  the  proceeds  of  the  sole,  it  doaa  not 
fi)Dow  that  the  money  can  be  attached  by  the  creditors.  The  creditors  haTe  no  right 
to  waive  the  tort,  or  to  surrender  the  right  to  recover  back  the  proper^,  or  to  release 
d>e  damages  against  the  tort-ftasor.  Those  are  rights  which  appertain  to  the  owner 
of  property  alone,  and  his  creditors  cannot  defeat  them  by  bringing  a  garnishment 
proceeding  against  him  who  may  hare  the  funds  arising;  from  the  sale  of  the  property. 
Until  the  owner  has  mode  his  election  to  sae  for  the  money,  which  may  be  done  by 
bringing  an  action  for  it,  the  person  having  the  money  cannot,  in  any  jast  sense,  be 
deemed  his  debtor.  To  allow  the  money  to  be  taken  in  attachment,  might  be  produc- 
tive  of  confusion  and  wrong.  It  could  not  prevent  the  owners  of  the  property  from 
suing  for  its  recovery,  or  fbr  Oe  damages,  and  would  yet  concede  to  them  the  benefit 
of  the  appropriation  of  the  money  to  the  payment  of  their  debts,  and  lenvc  the  clerk 
who  recdved  the  moaty  withont  the  means  of  reimbursing  the  person  against  whom 
■n  action  might  be  brooght." 

*  Ante,  )  490. 
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behalf  of  the  company,  on  property  of  the  defendant,  which  was 
afterwards  destroyed  by  fire,  it  woe  held,  that  he  could  not  be 
chatted,  and  die  court  said :  "  The  Tospondent  is  simply  the 
agent  of  persons  in  a  fore^  country.  He  contracted  in  that 
character  with  the  defendant  on  hehalf  of  his  principals,  and 
acknowledges  nothing  due  from  them  to  ^e  defendant.  The 
demand  of  the  defendant  ia  upon  the  copartnership  in  London, 
and  if  he  had  by  action  maintained  that  demand,  and  recoyered 
a  judgment  gainst  the  copartnership,  it  would  not  follow  that  the 
respondent  was  answerable  as  his  trustee.  Indeed,  no  state  of  ' 
facts,  which  could  arise  out  of  the  transaction  stated  by  him, 
could  fix  him  as  trustee  of  the  defendant."  ^  So,  where  certain 
persons  signed  a  contract  as  a  building  committee  of  a  re%ioufl 
congregation ;  they  were  decided  not  to  be  liable  as  garnishees 
of  the  builder,  because  they  were  mere  agents.^  So,  where  a 
person  purchased  property  at  an  administrator's  sale,  and  gave  his 
note  therefor  to  the  administrator,  as  such,  it  was  held,  that  he 
could  not  be  charged  as  garnishee  of  the  payee  of  the  note,  on 
account  of  the  payee's  individual  debt ;  the  money,  though  pay- 
able to  him,  not  being  due  to  him  in  his  indirtdual,  but  in  his 
representative,  capacity ." 

§  547.  A.  legal  debt,  as  contradistmguished  from  an  equitable 
.demand,  is  that  alone  which  will  authorize  a  judgment  against  a 
garnishee,  at  least  under  any  judicial  organization  which  separates 
legal  and  equitable  jurisdictions.  Therefore,  where  it  was  attempted 
to  charge  a  garnishee  of  A.,  by  showing  that  the  garnishee  had  ex- 
ecuted a  note  to  B.,  which,  at  the  time  of  the  garnishment  was  in 
the  possession  of  A.,  but  there  was  no  proof  that  B.  had  indorsed 
the  note,  or  that  the  garnishee  had  promised  to  pay  it  to  A.,  it  was 
held,  that  the  court  could  not  in  this  proceeding  assume  to  settle 
the  equitable  rights  of  the  parties  to  the  note,  and  that  the  plain- 
tiff could  hold  only  such  debts  as  the  defendant  could  recover  by 
action  at  law  in  bis  own  name,  that  is,  his  legal  rights  as  distin- 
guished from  equitable.* 

>  Wella  t).  Qreenc,  S  Has*.  50*.     See  Smich  u.  Posey,  a  ffill  (S.  C),  471 ;  Lewii  n 
Smiih,  2  CraDch,  C.  C.  !>7I. 
«  Hewitt  i>.  W^heeter,  ii  Conn.  S9T.     See  ante,  }  ttU. 

*  Leanng  ■>.  Vernwa,  sa  MiMomi,  431. 

•  Hairell  v.  WhitDUn,  19  Alabama,  IS5 ;  Hngg  v.  Booth,  3  IredcU,  2Sa ;  May  a. 
Baker,  IS  riinois,  S9i  Barker  o.  Efty,  19  Vermont,  131.    In  HojC  d.  Swift,  13  Tw- 
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§  548.  la  no  case  Theie  the  claim  of  the  defendant  against  the 
gami^ee  rests  in  iinliqaidated  damages,  can  the  garnishee  be 
made  liable.  B.  &  P.,  partners,  were  summoQed  as  garnishees  of 
T.,  and  it  appeared  that  they  had  signed  and  delivered  to  T.  a 
paper  in  the  following  words :  "  This  may  certify  that  if  Mr.  S.  T. 
should  wish  to  purchase  of  us  tui-wai%  at  our  wholesale  prices 
within  twelve  months  from  date,  and  should  have  0.  P.'s  note  in 
his  possession,  we  will  take  the  same  in  payment."  Within  twelve 
montlis  from  the  date- of  this  instrument,  T.  presented  to  B.  &  P. 
four  notes  of  0.  P.,  and  demanded  their  amount  in  tin-ware  at 
wholesale  prices,  and  B.  &  P.  refused  to  comply  with  the  demand. 
It  was  contended  that  on  this  state  of  facts  B.  &  P.  might  be  held 
as  garnishees  of  T. ;  but  the  court  decided  that  as  T.'s  claim  was 
not  a  legal  debt,  but  rested  only  in  unliquidated  damages,  the  gar- 
nishment could  not  be  sustained.'  So,  a  mere  liability  of  the 
garnishee  to  an  action  on  the  part  of  the  defendant  for  negligence 
or  fraud,  slander,  assault  and  battery,'  or  for  the  wrongful  conver- 
sion of  ttie  defendant's  property,^  or  for  the  recovery  from  a  cred- 
itor of  usurious  interest  paid  him  by  the  defendant,*  cannot  he  the 
foundation  of  a  judgment  against  the  garnishee.  So,  a  liability  of 
a  constable  to  au  execution  creditor,  for  a  breach  of  official  duty  in 
respect  to  the  collection  of  the  execution,  cannot  be  attached  in  an 
action  by  a  creditor  of  the  person  to  whom  the  constable  is  so  liable. 
The  officer's  liability  iu  suoh  case  is  for  a  specific  breach  of  duty, 
a  mere  tort,  and  is  no  more  subject  to  tliis  process,  than  any  other 
right  of  action  in  form  ex  delicto.^    Much  less  can  the  securities  iii 

moTit,  139,  COLLAMBB,  J.,  uud ;  "  The  debt  for  which  the  tmatee  U  pnniied,  must  be  a 
debC  which  the  defeDdant  coold  himielf  pursue  at  lew.  It  is  impracticable  thus  io  en- 
force a  mere  equity  claim,  The  want  of  chancery  power  in  the  i»nnty  court,  to  call  all 
the  parlies  incidentally  interested  before  them,  and  to  pursue  such  a  course  ea  to  deter- 
miue  Iheir  respective  and  conflic^n^  rigi>M,  renders  it  impracticable.  Otherwise,  two 
or  more  copartners  might  be  called  in  as  trustees  of  another  partner,  and  compelled  to 
render  an  account  of  the  whole  copartnership,  and  strike  the  balance  between  them- 
selves and  their  copartner,  and  tbuH  wind  up  a  long  and  intricate  concern,  without  the 
intervention  of  an  auditor  or  commissioner,  and  in  the  absence  of  their  copartner ;  and 
■U  this,  too,  when  the  defendant  could  have  sustained  no  action  at  law." 

1  Hugg  0.  Booth,  2  Iredell,  282;  Dea>Br  r.  Keith,  5  Ibid.  374  ;  Leefc  p.  Walker,  1 8 
Louisiana,  1.     See  Hand  u.  White  Mountain  R  B.,  40  New  Hamp.  79. 

'  RuDdlei  V.  Jordan,  8  Maine,  47 ;  Foster  v,  Dudley,  10  Foster,  463 ;  LomerMQ  n. 
Buffman,  1  Dutcher,  62S. 

■  Paul  V.Paul,  10  New  Bamp.  IIT;  Despatch  Line  v.  Bellamy  Man.  Co.,  13  Ibid 
SOS;  GelchcU  u.  Chase,  37  Ibid,  106. 

*  Boanlman  v.  Roe,  13  Mass.  104;  Graham  d.  Moore,  7  B.  Monroe,  S3;  Barkerp. 
Xsty,  19  Vermont,  ISl ;  Fish  e.  Field,  Ibid,  141. 

•  Hemmcnway  u.  Pratt,  33  Vermont,  332 ;  Thayer  c.  Sontbwick,  8  Gray,  839. 
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an  officer's  official  bond,  garnet  whom  tax  action  might  be  maia- 
taiued  for  his  fUlure  to  pa7.0Ter  money  collected  by  him  on  ezo- 
cutiiMi,  be  held  ae  gamiBhees  of  the  execution  plaintiff.' 

§  549. .  A  mere  contract  of  indemnity,  where  no  Iobb  has  been 
sustained  by  the  party  indemnified,  cannot  authorize  the  garnish 
meut  of  the  maker  of  the  contract  iu  a  suit  against  such  party. 
Thus,  where  on  arrangement  was  made  between  A.  and  B.,  where- 
by A.  was  to  give  his  notes  to  G.  for  certain  goods  purcliased  by 
B.,  and  B.  was  to  fiiruish  A.  with  the  money  to  pay  the  notes  aa 
they  matured,  and  the  uotes  were  given,  but  before  they  matured, 

A.  became  insolvent,  aud  fiuled  to  pay  the  notes,  and  afterwarda 

B.  was  summoned  as  garnishee  of  A. ;  it  was  held,  that  his  con^ 
tract  to  indemnify  A.  was  not,  in  the  absence  of  a  payment  of  the 
notes,  or  the  sustaining  of  any  damage  by  A.,  a  ground  for  charg- 
ing him,  though  it  appeared  that  A.'b  notes  had  beeu  received  by 

C.  expressly  in  payment  for  the  goods  sold.'  But  where  under  a 
contract  of  indemnity  a  loss  has  occurred,  and  the  party  indemni- 
fied has  a  claim  for  such  loss  against  him  wiio  engaged  to  indem- 
nify him,  tlie  latter  may  be  charged  as  his  garnishee  in  respect  of 
such  loss,  if  the  amtrad  famish  a  standard  by  which  the  ajnoimt 
<if  the  liabilitif  may  be  atcertmned  arid  fixed.  Thus,  an  insurance 
company  may  be  so  charged  on  account  of  a  loss  accruing  under 
a  policy  of  insurance  issued  by  it ;  for  the  liability  to  the  insured 

<  Eddy  D.  H«alli'e  Gamisliees,  31  UiiBouri,  141. 

■  TownMDd  D.  Atwaler,  5  Ttaj,  39B.  In  Downer  n.  Topliff,  19  VenDOnt,  389,  ft  doo- 
trine  WM  maiacained,  which,  hi  far  lui  my  observation  exMnds,  goes  farther  than  anj 
elwwbrre  anBouneed,  in  reaching,  through  gamighment,  a  liability  to  the  delendanL 
A.  executed  a  bond  to  B.,  a  cooitable,  to  indemnify  him  for  haviBg  attached  oertain 
property  in  a  anit  in  &vot  of  A.  d.  C.  After  the  Utachment,  D.  sued  B.,  the  conBtable. 
for  caking  the  property,  and  recovored  judgment  against  him  for  its  value,  and  in  that 
action  EuiDmoned  A.  as  garnishee  of  B, ;  and  the  question  was  whether  A.  wu  liable 
u  gnmishee  in  reapect  of  his  having  executed  the  bond  of  indemnifiration  to  B. 
BoccE,  C.  J.,  in  ijeliverii^  the  opinion  of  the  court,  said  :  "  We  think  there  is  no  saf- 
flcicDC  ground  for  aaying  that  the  claim  against  the  trustee,  apon  their  bond  to  B.,  did 
not  constitute  a  kind  of  indebtedness,  at  the  time  when  this  proceeding  was  commenced, 
which  might  well  be  reached  by  tlie  ffuslee  process.  The  bond  was  given  to  B.,  an 
officer,  to  indemnify  him  for  baring  attached  csrlaiti  proper^,  at  the  suit  of  the  tmstee 
A.,  as  belonging  to  one  C.  And  it  is  true,  that,  until  a  recovery  was  had  against  B. 
for  [he  property,  at  the  suit  of  D.,  who  made  good  his  title  to  it,  the  bond  constituted 
but  a  contingent  claim  against  the  signers,  and,  as  such,  was  excluded  fi-otn  the  opera- 
tion of  the  trutee  process  by  express  slatale.  Bat  alter  B.  had  been  thus  damnified, 
ana  a  clear  and  substantia]  cause  of  action  arose  upon  the  bond,  the  signers  became 
fixed  with  an  obligation,  which  was  certain  as  lo  the  liahili^,  and  uncertiiin  only  as  to 
the  amoant  for  which  they  might  be  ultimately  sabjected.  It  was  like  any  other  in- 
debtedness, where  the  amount  is  susceptible  of  dispute  and  controvemy." 
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olearlf  exists,  and  the  policy  furnishes  the  required  standard. 
This  has  been  held,  not  only  as  to  adjusted  claims  for  lose,'  bat 
also  SB  to  such  clums  unai^usted.' 

§  550.  It  may  farther  be  considered  as  settled,  that  Uie  debt 
most  be  such  as  is  due  in  money.'  All  debts,  in  the  absence  of 
contrary  stipulations  between  the  parties,  m\ut  be  paid  in  money. 
Therefore,  vliere  the  garnishee  acknowledged  an  indebtedness  to 
the  defendant,  payable  in  mason's  work  and  materials,  it  was  de- 
cided that  he  could  not  be  charged.*  So,  where  the  garnishee  had 
given  a  bond  to  the  defendant  for  "  1,500  acres  of  land  warrant, 
and  800  and  odd  dollars  payable  in  whiskey."^  So,  where  the 
garnishee  had  the  defendant  in  bis  employ  as  a  laborer,  under 
an  agreement  that  he  should  be  pud  in  orders  on  another.^  So, 
where  the  garnishee  was  indebted  to  the  defendant  in  a  certain 
sum  to  be  paid  in  "  store  accounts." '  And  where  payment  was 
to  be  made  in  notes  of  the  defendant  to  other  persons,  to  be  pro- 
cured by  the  garnishee,  be  was  held  not  to  be  liable.'  And  where 
one  gave  a  note  to  another  for  a  sum  of  money, "  payable  in  board- 
ing the  wife  and  child"  of  the  payee,  it  was  decided  that  he  was  not 
chargeable.^  And  where  one  gave  a  note  payable  in  the  notes  or 
obligations  of  a  certain  banking  company,  he  was  held  not  charge 
able  for  the  amount  in  money,  if  he  delivered  up  the  notes,  to  be 
disposed  of  by  the  court.**  [n  all  these  cases  the  courts  proceeded 
upon  the  obvtous  principle,  that  they  had  no  power  to  interfere 
with  the  contract  between  the  defendant  and  the  garnishee,  and  to 
make  the  latter  pay  in  money,  what  he  had  agreed  to  pay,  and  the 
defendant  had  agreed  to  receive,  iu  something  else.*^ 

Still  we  find  iu  Maryland,  that  where  a  garnishee  was  indebted 

'  Boyle  e.  Franklin  Fire  Lu.  Co.,  7  Wmcs  &  Sergeant,  TS ;  FibdUid  Firs  Ini.  Co- 
r.  West,  8  Ibid.  360. 

>  Knox  V.  Protection  Ini.  Co.,  9  Conit.  430 ;  OUxfoi  Tin  Iu.  Co.  v.  Field,  45  Fenn. 
State,  139 ;  B.  c.  3  Grant,  329. 

*  Himi  o.  Parlter,  1  Alabama,  411. 

*  Wrigl^  V.  Gejer,  4  Man.  lOS. 

*  McHJDD  f .  Hall,  2  T<nae«Eee,  338.  See  Blackbnm  n.  BaTidwHi,  T  B.  Uooroe,  101 ; 
Smith  V.  Davis,  1  Wisconsin,  447. 

*  Willard  u.  Butler,  14  Pick.  DM. 

'  Smith  II.  Chapman,  S  Porter,  365.    See  Blair  v.  Shodea,  9  *Uh(|m»  e^g, 
'  Hims  r.  Parker,  1  Alabama,  431. 

*  Aldrich  0.  Brooka,  5  Fo«ter,  S41. 

10  Marshall  v.  Qrand  Onif  R.  R.  £  Banking  Co.,  9  LoniataBa  Aannal,  860.    See  Jen- 
nings V.  Sninmera,  7  Howard  (Ui.),  453. 
"  Bartlett  v.  Wood,  33  Vermont,  373. 
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to  the  defendant  in  a  sum  of  money,  payable,  by  express  agree- 
ment, in  work  and  labor,  be  was  charged.*  And  in  Massachusetts, 
it  has  been  decided  that  the  maker  of  a  note  payable  in  horiea^ 
or  in  goods,'  could  be  held  as  garnishee.  This  \inuBuaI  decision, 
however,  rests  upon  an  express  statutory  provision,  authorizing 
one  who  was,  when  served  with  process,  "  bound  to  deliver  to 
the  defendant,  at  a  then  future  day,  any  specific  article  or  articles 
whatsoever,  other  than  money,"  to  be  declared  ganiishee  of  the 
defendant,  and  permitting  him  to  deliver  the  specific  articles  to 
the  slierifi*,  when  execution  should  be  issued  against  the  defendant. 
And  in  Iowa  it  was  held,  that  judgment  might  be  rendered  agunst 
a  garnishee  on  account  of  a  debt  payable  "  in  merchandise  or 
trade " ;  but  that  the  judgment  should  be  a  conditional  one,  for 
the  amount  of  the  garnishee's  debt,  but  to  be  discharged  in 
merchandise,  at  a  fair  value,  to  be  placed  at  the  disposal  of  the 
sheriff;  on  failure  whereof  the  judgment,  on  motion,  to  become 
absolute,  for  which  a  general  execution  could  issue.* 

§  651.  The  debt  fi-om  the  garnishee  to  the  defendant,  in  respect 
of  which  it  is  sought  to  charge  the  former,  must  moreover  be 
absolutely  payable,  at  present  or  in  future,  and  not  dependent  on 
any  contingency.  If  the  contract  between  the  parties  be  of  such 
a  nature  that  it  is  uncertain  and  contingent  whether  anything 
will  ever  be  due  in  virtue  of  it,  it  will  not  ^ve  rise  to  such  a 
credit  as  may  be  attached ;  for  that  cannot  properly  be  called  a 
debt,  which  is  not  certainly  and  at  all  events  payable,  either  at  the 
present  or  some  future  period.'  Therefore,  where  an  attempt  was 
made  to  attach,  by  garnishment  of  a  ship-owner,  the  wages  of  a 
sailor  employed  on  his  ship,  then  at  sea,  and  which  had  not 
arrived  at  any  port  of  unlading,  it  was  held,  that,  as  it  was 
uncertain  whether  the  ship  ever  would  arrive,  and,  therefore, 
whether  anything  would  ever  become  due  to  the  defendant,  it 
could  not  be  called  a  debt,  and  the  garnishee  was  not  therefore 
chargeable  ; "  and  tliis  thot^h  the  vessel  had  arrived  just  outside 

'  lioaderman  v,  Wilson,  S  IIuTis  &  Johnaon,  3T9. 

*  Comitock  V,  Vtraam,  S  Mua.  9S. 
«  ClsTk  B.  King,  a  Mass.  5M. 

*  Stodler  «.  Purnlee,  U  Iowa,  ITS. 

*  Coshing'a  Tmalee  Process,  37  ;  Roberta  v.  Drinkard,  3  Metcalft  (Ky.),  309 ;  Itua- 
•ell  V,  Clingan,  33  Mississippi,  539 ;  Bishop  v.  Tonog,  IT  Wisconsin,  46 ;  and  tbe  anb- 
•eqaenc  cases  in  this  Hccdon. 

*  Wentwortb  v.  Whittemore,  I  Mas*.  471. 
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of  the  harbor  to  which  she  was  bound,  and  was,  by  grounding, 
preveated  &om  entering  it.'  So,  where  there  was  a  contract 
between  the  shipper  of  a  cai^  and  the  owner  of  the  ship,  that 
the  latter  should  receiTe  a  share  of  the  profits  arising  on  the 
cargo,  and,  before  the  completion  of  the  voyage,  the  shipper  was 
summoned  as  garnishee  of  the  owner,  the  court  regarding  it  as 
contingent  whether  the  ship  would  successfully  terminate  the 
voyage,  or  if  so,  whetiier  there  would  be  any  profits  on  the  cargo, 
considered  that  there  was  no  debt  capable  of  attachment.^  So, 
where  the  garnishee  bad  receive^  from  ihe  defendants  a  bill  of 
exchange,  and  gave  a  receipt  therefor,  promising  to  account  to  the 
defendants  for  the  proceeds  of  the  bill  when  received ;  and  before 
the  payment  of  the  bill  be  was  garnished ;  it  was  held,  that,  as  it 
was  contingent  whether  the  bill  would  ever  be  paid,  he  could  not 
be  chai^ed.^  So,  where  one,  acting  for  himself  and  as  agent  of 
others,  left  a  part  of  a  cai^,  shipped  on  a  vessel  of  which  he  was 
master,  and  in  which  he  and  the  defendants  were  jointly  in- 
terested, with  merchants  abroad,  to  be  sold  on  his  account,  and 
the  proceeds  to  be  subject  to  his  order,  and  took  the  receipt  of 
the  merchants  to  that  eSbct,  and  while  the  goods  were  in  tliis 
situation,  he' was  summoned  as  garnishee  of  the  other  parties  to 
whom  jointly  with  him  the  goods  belonged  ;  it  was  decided,  that 
the  credit  was  a  contingent  one,  and  therefore  not  attachable.* 
So,  where  a  lessee,  who  covenanted  to  pay  rent  quarterly,  was 
summoned  as  garnishee  of  the  lessor,  he  was  held  only  for  such 
quarters'  rent  as  were  due  when  he  was  summoned ;  all  beyond 
that  being  considered  contingent  and  uncertain."  So,  where  one 
received  a  bill  of  lading  and  an  invoice  of  goods  consigned  to 
him,  and,  before  the  receipt  of  the  goods,  was  garnished  in  a  suit 
against  the  consignor,  ho  was  discharged,  because  it  was  contin- 
gent whether  he  woidd  ever  receive  or  accept  the  consignment.^ 
So,  where  it  appeared  from  the  garnishee's  answer,  tliat  he  bad 
employed  the  defendant  as  a  broker  to  make  a  purchase  of  a 
cai^  of  lemons  and  oranges,  with  an  agreement  that  the  de- 
fendant should  have  one  third  part  of  the  net  profits  upon  a  resale, 

1  Taber  t>.  Nje,  13  Pick.  109.  *  Dbtu  b.  Ham,  3  Maas.  33. 

*  FrothinghaTD  (^  Haley,  3  Mais.  flS. 

*  WiJIard  v.  Sheafe,  i  Maaa.  S3S. 

*  Wood  v.  Pariridge,  11  Mats.  IBS;  Baldmore  k  OMo  B.  B.  Co.  c.  OaUahne,  14 
Qrattao,  563. 

*  Grant  v.  Shair,  16  Mau,341. 
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and  that,  at  the  time  of  the  garnishment,  the  vhole  proceeda  of 
the  resole  had  not  been  received  ;  it  was  held,  that  it  was  uncer- 
tain and  contingent  whether  there  would,  on  closing  the  trans- 
action, be  anything  due  the  defendant,  and  the  garnishee  was 
discharged.'  So,  where  a  garnishee  lield  real  estate  of  the 
defendant  under  a  promise  to  sell  and  pay  over  the  proceeds, 
it  was  held,  that  such  a  promise  to  pay  over  money  was  but  an 
executory  contract,  and  that  there  might  be  several  contingencies, 
without  the  fault  of  the  garnishee,  that  would  prevent  his  owing 
money ;  and  he  was  discharged.'  So,  where  a  contract  existed 
between  the  garnishee  and  the  defendant,  by  which  the  defendant 
was  to  bo  employed  by  the  garnishee  in  a  manufactory,  for  a 
salary,  and  was  to  deposit  with  the  garnishee  9  300  to  indemnify 
him  against  loss  in  the  business,  and,  upon  the  dissolution  of  the 
contract,  so  much  of  the  sum  deposited  as  should  not  be  required 
to  indemnify  the  garnishee  against  loss  was  to  be  repaid  to  the 
defendant ;  it  was  held  to  be  uncertain  and  contingent,  wlien  the 
garnishee  was  summoned,  whether  the  defendant  would  ever  be 
entitled  to  recover  the  $300  deposited,  and  that,  therefore,  the 
garnishee  was  not  liable.^  So,  where  a  testator  bequeathed  to  his 
wife  "  tlie  use  of  thirty  shares  in  the  Oxford  Bank ;  said  shares, 
at  her  decease,  to  be  equally  divided  between  his  heirs,"  and  died, 
leaving  several  children,  and  his  executor  was  summoned  as 
garnishee  of  the  husband  of  one  of  them ;  it  was  held,  tliat  the 
reTersionary  interest  of  any  one  of  the  children  in  these  shares 
was  contingent,  and  consequently  not  liable  to  bo  attached  in  the 
hands  of  the  executor.*  So,  where  the  garnishee  disclosed  that 
the  defendants,  being  indebted  to  him,  had  caused  certain  of  their 
goods  to  be  insured,  and  the  policy  requu-ed  payment,  in  case  of 
a  loss,  to  be  made  to  him,  and  that  the  goods  were  destroyed  by 
fire,  and  before  proof  of  the  loss  was  made  he  was  garnished ;  it 
was  considered  that  his  liability  to  the  defendants  was  contingent, 
and  be  was  discharged.'  So,  where  a  son  gave  a  bond  to  his 
father  for  the  payment  of  certain  sums  of  money,  and  the  delivery 
of  certain 'quantities  of  provisions,  at  fixed  times  in  each  year 
during  his  father's  life  ;  it  was  held,  that  he  could  not  be  charged 

'  Williuni  t).  Uareton,  3  Pick.  65. 

*  Gnild  u.  Holbrook,  11  IHck.  101. 

■  Faulkner  u.  ffatara,  11  Pick.*T8. 

*  Rich  V.  Waten,  2S  Pick.  563.    See  Clement  it.  Clement,  19  New  Hamp.  460. 
'  Meacham  u.  McCorlutt,  3  Uetcalf,  353.  , 
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as  gftmishee  of  the  father  for  anything  not  actually  payable  at 
the  time  irhen  he  was  garnished ;  all  fature  payments  being 
contingent,  depending  on  the  continuance  of  the  father's  life.' 
So,  There  a  note  was  executed,  payable  on  a  co'ntingeiicy,  and 
before  it  became  payable  absolutely  the  maker  vas  summoned  as 
garnishee  of  the  payee ;  it  was  held,  that  the  contingency  not 
having  happened  upon  which  it  would  become  absolutely  due,  )}& 
could  not  be  charged.'  So,  where  a  consignee  who  bad  sold  goods 
upon  a  credit,  and  guaranteed  the  sale,  was  summoned  as  gar- 
nishee of  the  consignor,  before  the  expiration  of  the  credit,  it  was 
considered  that  his  undertaking  was  collateral  and  contiiigent,  and 
that  he  could  not  be  charged.' 

§  552.  But  while  the  propoeitioa  tiiat  a  debt  not  actually  and 
at  all  events  payable,  but  depending  on  a  contingency,  cannot  be 
attached,  is  sufficiently  simple,  the  application  of  it  to  particular 
cases  which  raise  the  question  of  contingent  or  not,  is  not  always 
of  easy  solution.  "  Thus  much,  however,"  in  the  language  of  the 
Supreme  Court  of  Massachusetts,  "  may  be  considered  as  clear, 
that  the  contingency  must  a^ct  the  property  itself,  or  the  debt 
which  is  supposed  to  exist,  and  not  merely  the  title  to  the  property 
in  the  possession  of  the  trustee,  or  his  liability  on  a  contract  which 
he  has  actually  made,  but  the  force  or  effect  of  which  is  in  litiga- 
tion. Examples  showing  the  distinction  may  be  taken  &om  the 
cases  decided.  Thus  the  wages  of  a  sailor  on  board  a  vessel 
which  has  not  arrived,  are  not  liable  to  the  process,  because  whether 
due  or  not  depends  on  the  arrival  of  the  vessel.*  So,  shippers  of 
a  cargo,  under  contract  with  the  owner  of  the  ship  that  he  shall 
have  a  share  of  the  net  [fh>fite  arising  on  the  cai^o,  are  not  liable 
as  trustees  until  the  termination  of  the  voyage,  as  it  is  altogether 
contingent  whether  anything  will  ever  be  due.*  There  are  many 
other  cases  of  a  similar  character,  but  these  two  are  sufficiently 
distinct,  to  show  what  is  intended  in  the  decisions  by  the  term 
contingent,  that  is,  an  uncertainty  whether  anything  will  ever  come 
into  die  bands  of  the  trustee,  or  whether  he  will  ever  be  indebted ; 

'  Ba,jweid  B.  Drew,  6  Maine,  363. 
'  Burke  v.  Wbitcomb,  13  VBrmont,  431. 

■  Tucker  t>.  Cluby,  IS  FU-k.  S!.    See  BatM  e.  Heir  Orleanj,  &&  Bailroftd  Co.,  4 
Abbott,  Pract.  R.  TS. 
*  Wenttrorth  v.  WTiitteiDore,  1  Mm*.  *71. 
>  Dans  t>.  Hum,  3  Mau.  33 ;  Cntter  v.  Ferkinj,  47  Moliie,  667. 
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the  uncertaioty  arising  from  the  contract,  express  or  implied,  bd- 
tveen  the  debtor,  and  the  trustee.  This  principle  has  never  been 
applied  to  a  case  where  property  is  actually  in  the  possession  of 
the  trustee,  claimed  by  the  debtor,  his  right  to  it  being  in  con- 
trorersy,  nor  to  demands  against  the  trustee  himself  in  the  na- 
ture of  a  debt  due  to  the  defendant,  which,  however,  may  be  ia 
dispute  between  tbem.  In  such  cases  the  process  is  considered 
as  attaching,  and  is  postponed  until  a  liability  to  the  debtor  is 
ascertained." ' 

Therefore,  where  the  garnishee  answered  that  he  had  a  sum  of 
money  in  his  hands,  the  right  to  which  was  contested  between  the 
defendant  and  other  p&rties,  and  bad  been  submitted  to  referees, 
the  court  held,  that  here  was  no  contingency  as  to  the  property, 
but  merely  as  to  the  title,  and  that  such  contingency  did  not 
discharge  the  garnishee ;  and  that  the  proceedings  might  be 
postponed  until  it  should  be  ascertained  to  which  party  the  money 
belonged."  So,  where  a  garnishee  had  purchased  certain  property 
of  the  defendant,  under  a  contract  to  pay  for  the  some  within  a 
stipulated  time,  unless  within  that  time  he  should  elect  to  re- 
convey  the  property  ;  and,  before  the  expiration  of  the  time,  and 
before  he  had  elected  to  reconvey  the  property,  ho  was  summoned 
as  garnishee  of  the  defendant,  and  objection  was  made  to  bia 
being  charged,  on  the  ground  that  his  liability  depended  on  a 
contingency,  wliich  had  not  happened  when  he  was  garnished ;  it 
was  held,  that  the  case  was  not  oue  of  coutingency  such  as  to 
■  exempt  the  garnishee  from  liability.* 

§  558.  As  the  attaching  plaintiff  can  acquire  no  other  or  greater 
rights  E^inst  the  garnishee  than  the  def<!Ddant  has,  it  follows  that, 
though  the  garnishee  be  indebted  to  the  defendant,  yet  if  there  ba 
anything  to  be  done  by  the  latter  as  a  condition  precedent  to  his 

'  Thorndite  v.  DeWolf,  6  Pick.  ISO ;  Dwinel  c.  Stone,  80  Mune,  381 ;  Doimer  ». 

Cortia,  25  Vennont,  850, 

'  Thorndike  e.  DeWolf,  6  Pick.  lao. 

*  Bmith  V.  Cahooa,  37  Mami?,  281.  The  following  are  tlwTiewg  of  the  court;  "At 
the  Ume  of  the  service  of  the  writ,  P.  (the  gami^ihcc)  held  in  hiabandi  the  considcratioii 
of  hii  contract  with  the  defendant.  By  that  contract  he  had  his  election  to  restore  the 
property  porchoeed,  witlun  a  time  not  then  expired,  and  Ihcrebjr  discharge  hia  obliga- 
tiona  to  paj  the  stipulated  price  in  mone/.  He  had  either  goods  or  crcdin  in  his  liands. 
It  wiia  not  uncertain,  whether  he  had  received  absotatclj  the  consideration  of  his  con- 
tract, nor  nhclher  be  was  absolutely  bound  to  fulfil  that  contract,  by  a  reinm  of  the 
property  received,  or  pay  its  agreed  equivalent ;  ba(  the  manner  in  which  he  should 
discharge  it  was  dependent  on  hia  choice.  This  ii  not  the  contingent^  referred  Co  in 
[588] 
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recoTering  Ms  debt  in  an  action  against  the  garnishee,  the  plaintiff 
cannot  obtain  judgment  against  the  garnishee  without  performing 
the  condition.  Thus,  where  a  railroad  companj  was  summoned 
as  garnishee  of  one  who  had  contracted  to  do  work  on  its  road, 
and  it  appeared  that  the  contract  under  which  the  work  was  done 
provided  that  tt^e  contractor  should  not  receive  the.  amount  of  the 
final  estimate  of  his  work,  until  he  should  release,  under  seal,  all 
claims  or  demands  upon  the  company  arising  out  of  the  contract  i 
and  at  the  time  of  the  garnishment  he  had  not  executed  such  a 
release ;  it  was  held,  that  the  company  could  not  be  charged  as 
garnishee.^  So,  where  an  executor  was  garnished  on  account  of 
a  legacy  bequeathed  to  the  defendant,  which  the  defendant  could 
not  have  recovered  without  giving  the  executor  a  refunding'.bond ; 
it  was  held,  that  the  executor  could  not  be  charged  as  garnished 
uutil  the  plaintiff  indemnified  him.'  So,  where  a  party  contracted 
to  perform  a  specified  amount  of  labor,  and  the  performance 
thereof  was,  by  the  terms  of  the  contract,  a  condition  precedent 
to  the  right  to  recover  pay  therefor,  and  he  voluntarily  abandoned 
the  work  before  it  was  completed,  without  fault  upon  the  other 
side  ;  it  was  held,  that  he  was  not  entitled  to  recover  a  pro  rata 
compensation  for  the  amount  of  labor  performed  by  him ;  and 
that  the  party  for  whom  the  work  was  done  eould  not  be  charged 
as  his  garnishee  in  respect  thereof.' 

§  554.  The  further  consideration  of  the  liability  of  a  garnishee, 
in  respect  of  indebtedness  to  the  defendant,  will  be  prosecuted  in 
the  succeeding  chapters  under  the  following  heads :  — 

I.  The  garnishee's  liability,  as  affected  by  the  time  when  his  debt 
to  the  defendant  is  payable. 

II.  As  affected  by  his  having  co-debtors,  and  by  the  number  of 
the  defendants,  and  the  number  of  his  creditors. 

tbe  Btatnte  died  fijT  the  bnslbe.  And  in  (ba  cases  rdied  npon  in  hia  beludf,  the  bed 
were  inch  as  to  leave  it  unccrtBin,  whether  i.ay  goods,  eSects,  or  credits  were  in  (he 
hands  of  the  inppoeed  tni«tee  at  the  time  he  was  served  with  the  prooees.  In  this  case 
it  was  othcnrise.  The  ligbt  to  decide  in  which  of  the  two  modes  {Horided  he  would 
fulfil  his  agreement,  did' not  leave  his  liability  in  anj  degree  contingent,  and  he  cannot 
widi  proprie^  contend  that  he  was  not  crnstee.  He  had  the  power  to  ^gnifj  his  elec- 
tion CO  retam  the  property,  in  which  case  he  would  hold  the  properej  saltject  to  the 
trastee  process,  in  the  same  manner  that  be  wonld  hare  done,  had  he  been  boDod  abso- 
lutely to  return  tbe  property  witbin  the  time  specified  in  the  contract." 
I  Baltimore  &  Ohio  R.  H.  Co.  u.  McCuUougb,  12  Gratlan,  595. 

*  Bobs  o.  M'Einnj,  3  Rawle,  337. 

*  Kettle  V.  Harvey,  SI  Venaont  30i 
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m.  His  liability,  ta  a  party  to  a  jHttmissoiy  note.     * 

IV.  His  liability,  as  affected  by  pre-exiEUng  coatracts  irith  the 
defendant  or  third  persoos. 

Y.  As  affected  by  a  fraudulent  attempt  by  the  defendantito  de- 
feat the  payment  of  bis  debts. 

VI.  As  affected  by  an  equitable  aEBignment  of  ^e  debt. 

Til.  As  adbcted  by  the  commencement,  pendency,  and  comple- 
tion of  legal  proceedings  against  him,  by  the  defendant,  for  the 
recovery  of  the  debt. 
[390] 
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CHAPTER   XXTI. 

THB  QABNISHEE'S    LUBIUTT,  AS  AFFECTED    BT  TinS  TIME  WBEH  HS 
DEBT  TO  THE  DEFENDANT  IS  PATABI^ 

§  555.  Though  the  doctrine  k  well  settled,  that  where  it  is  con- 
tingent whether  the  garnishee  will  ever  owe  the  defendant  money, 
he  cannot  be  made  liable,  it  by  no  means  follows,  that  where  there 
is  a  present  debt,  payable  in  the  future,  the  same  ezemption  exists. 
In  a  state  of  Eociety  where  a  system  of  credit  is  so  extensively  es- 
tablished as  in  this  country,  it  would  greatly  impede  the  collection 
of  debts,  if  no  credits  of  a  defendant  could  be  reached  but  those 
actually  due  aod  payable  at  the  time  of  the  garnishment.  Hence, 
in  some  States,  it  has  been  cousidered  proper  to  provide  by  express 
enactment  for  the  attachment  of  debts  not  falling  due  until  after 
the  service  of  the  writ ;  though  on  general  principles  such  pro- 
visiou  would  seem  to  be  unnecessary,  since  the  almost  uniform 
current  of  decision  has  been  in  &vor  of  the  operation  of  the  gar> 
nishment  in  such  cases. 

§  556.  In  Tennessee,  it  has  been  held  that  a  debt  not  due  can- 
not be  attached.  In  the  case  in  which  this  decision  was  had,  it 
appeared  that  the  garnishee  owed  the  defendant  money,  which  was 
not  due  at  the  time  of  the  ganyshment,  but  became  due  between 
that  time  and  the  filing  of  the  answer,  and  was  paid  at  maturity. 
The  court  said :  "  By  the  provisions  of  the  act,  the  person  is  sum- 
moned to  answer  what  he  is  indebted  at  the  time  of  the  summons. 
There  is  no  equitable  construction  by  which  the  court  can  feel 
authorized  to  go  beyond  the  words  of  the  act,  to  reach  a  case  of 
indebtedness ;  the  act  has  been  taken  with  strictness."  ^  This  ia 
believed  to  be  the  only  State  in  which  this  position  is  taken,  and 
&om  the  report  of  this  case  we  are  justified  in  supposing  that  the 
general  principles  hearing  on  the  matter  were  not  presented  by 
coonsol,  or  considered  by  the  court.  The  court  say :  "  The  persoa 
is  summoned  to  answer  what  he  is  indebted  at  the  time  of  the  sunt- 

>  Childress  e.  Dichins,  B  Terger,  118;  H'MiDD  v.  Hall,  S  Tennestee,  338. 
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monB  " ;  and,  confouuding  iudebtedness  witli  time  of  payment,  they 
consider  that,  because  the  debt  was  not  actually  due  and  payable 
at  the  time  the  garnishee  was  summoned,  it  vas  no  debt.  They 
overlook  tlie  fact  that  the  law  everywhere  recognizes  the  existence 
of  debitum  in  prcesenti,  eolvendum  in  futuro,  and  that  one  who  has- 
engaged  to  pay  another  a  sum  of  money  at  a  future  time  is  as  much 
a  debtor  as  be  whose  time  of  payment  has  already  passed.  It  is  suf- 
ficient to  say,  that  this  decision  is  adverse  to  the  entire  adjudications 
elsewhere,  in  England  and  this  country,  and  must  be  considered  as 
overborne  by  the  weight  of  authority,  as  well  as  by  principle. 

§  557.  Thus,  by  the  custom  of  London,  money  due  to  a  defend- 
ant  from  a  garnishee,  but  not  payable  at  the  time  of  tlie  garnish- 
ment, may  be  attached,  and  judgment  may  be  rendered  in  respect 
thereof  at  once,  but  no  execution  shall  issue  till  tlie  time  of  pay- 
ment arrives.'  The  same  doctrine  has  been  announced  in  Maine,' 
Hassachusetts,^  Pennsylvania,^  Maryland,''  Korth  Carolina,^  Ala- 
bama,^ and  Arkansas,^  and  may  be  regarded  as  firmly  established. 
And  where  the  debt  exists,  but  the  time  when  it  may  become  pay- 
able depends  upon  a  notice  to  be  given  by.  the  defendant  to  the 
garnishee,  it  may  be  attached,  though  no  such  notice  have  been 
pven." 

§  558.  A  singular  case  occurred  in  Vermont,  where  one  sum- 
moned OS  garnishee  had  given  the  defendant  a  promissory  note,  in 
which  was  embodied  a  clause  in  these  words :  "  I  am  at  my  option 
about  paying  tlie  principal  of  this  note,  while  I  pay  the  interest 
annually."  The  garnishee  claimed  that  this  clause  exempted  him 
from  liability,  under  a  statute  which  provided  that  one  may  be 
held  liable  as  garnishee  for  "  money  due  to  the  principal  defend- 
ant, before  it  has  become  payable,"  but  "  shall  not  be  compelled 
to  pay  it  before  the  time  appointed  therefor  by  the  contract." 

1  PriT.  Land.  361,  M2. 

«  Sayward  a.  Drew,  6  Mmtio,  263. 

*  W[ll<inl  D.  SheaTe,  *  Masa.  93S. 

•  Walker  u.  Oibbe,  2  Dallas,  ail ;  B.C.  1  Testes,  355;  Fulweiler i>.  Hughes,  ITFenn. 
State,  440. 

'  Sicnart  v.  West,  1  Harris  &  Jolinson,  S3fl. 

•  Peace  v.  Jones,  3  Murphey,  2S8. 

^  Branch  Bonk  u.  Poe,  1  Alabama,  396;  CottreU  v.  Varanm,  6  Ibid.  129. 
'  Dunnegan  v.  Bjera,  IT  Arkanoea,  49a. 

*  Clapp  V.  Hancock  Bank,  1  Allen,  3M;  Nushols  n.  Scofteld,  S  Rhode  Island,  IS9. 
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The  court,  however,  very  properly  held  otherwise,  and  chai^^ 
the  gamifihee.' 

§  559.  But  in  order  to  attach  a  debt  payable  infuiv.ro,  it  mast 
*  be  a  certain  debt,  which  will  become  payable  upon  the  lapse  of 
time,  and  not  a  contingent  liability,  which  may  become  a  debt  or 
not,  on  the  performance  of  other  acts,  or  the  happening  of  some 
uncertain  event.  Thus,  where  the  salary  of  a  minister  was'payable 
quarterly,  with  an  agreement  that,  if  he  entered  on  a  quarter  and 
did  not  complete  it,  nothing  should  be  due  for  Buch  service ;  and 
the  minister,  in  the  middle  of  a  quarter,  tendered  hia  resignation, 
which  was  accepted ;  and  the  parish  afterwards  voted  to  pay  liim 
pro  rata  for  the  lime  of  his  service,  after  the  commencement  of 
the  quarter ;  it  was  held,  that  the  parish  was  not  liable,  as  gar^ 
nishee  of  the  minister,  on  a  process  served  after  the  resignation 
'  and  before  the  passing  of  the  vote ;  because  when  the  process  was 
served  there  was  no  debt,  and  the  subsequent  vote  could  not  relate 
back  so  as  to  make  a  debt  at  that  time.' 

1  Fay  D.  Smith,  aS  Vermont,  610. 

*  W71IUUI  V.  Hichborn,  6  CuihiDg,  3U.    See  Baltdmoie  &  Ohio  B.  B.  Co.  v.  QaDa- 
bm  14  Qntian,  S63. 
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CHAPTER    XXVII. 

THB  OABNISBEE'S  LUBILITT,  AS  AFFECTED  BY  HIS  HATTNQ  CO-DEBTOBS, 
AND  BT  THE  NtJUBEB  OF  THE  DEFENDANTS,  AND  THB  NUHBES  OP 
HIS  CREDIT0B3. 

§  560.  I.  .flw  Lialnlitjf  a»  affeded  hy  Ms  having  Oo-d^)tor». 
Where  several  persons  are  jointly  and  Eeverally  liable  for  a  debt, 
any  one  of  them  may  be  garnished,  and  subjected  to  a  judgment 
for  the  whole  amount  of  the  debt,  in  the  same  manner  that  he 
might  be  sued  by  the  defendant  without  his  co-debtor  being  joined 
in  the  action.'  But  it  is  unadvisable  in  any  case  to  garnish  one 
of  eeveral  joint  and  several  debtors,  without  joining  the  others, 
if  practicable ;  for  a  payment  by  one  not  garnished  will  certainly 
discharge  the  liability  of  the  garnishee,  whether  made  before  or 
after  the  garnishment.  Thus,  where  it  appeared  that  the  gar- 
nishee and  another  had  executed  a  note  to  the  defendant,  promis- 
ing to  deliver  to  him  at  a  cei-tain  time  five  tons  of  hay,  and,  before 
the  not«  became  due,  one  of  the  makers  was  garnished,  and  after- 
wards, when  it  became  due,  the  other  maker  paid  it,  the  court  held 
this  payment  to  be  a  dischar^  of  the  garnishee.^ 

§  561.  Where  two  or  more  persons  are  jointly  liable  for  a  debt, 
if  part  of  them  only  are  garnished,  they  may,  in  Massachusetts, 
take  advantage  of  tlie  non-joinder  in  abatement,  but  the  procees 
will  not,  because  of  the  non-joinder,  he  couradered  wholly  void.^ 
In  Xew  Hampshire,  however,  where  one  was  summoned  as  gar- 
nishee, and  it  appeared  from  his  answer  that  he  was  not  indebted 
to  the  defendant  in  his  individual  capacity,  but  as  a  partner  in  a 
firm,  the  other  members  of  which  were  not  joined  with  him  in  the 
writ,  it  was  decided  that,  because  of  the  non-joinder  of  the  other 

1  Travis  V.  Tartt,  S  Alabuna,  ST4;  Speak  v.  KioMr,  17  Tex«ti,  301  i  MMomber  b 
Wrighl,  35  MaiDD,  ISS. 

*  Jewett  V.  Bacon,  6  Maw.  60.    Sea  Bobinson  v.  Hall,  3  Aletcolf,  301. 

*  Hatliaway  i>.  Biugell,  16  Mbm.  473.  Bat  id  luch  case  the  garnishee  mnst  take  ad- 
Tantage  of  Cbe  non-Joinder  in  the  early  Blage  of  the  proceedings.  Aftci  Ms  failure  to 
answer,  and  the  iwue  of  a  tcin  facial  against  him,  con&equent  oa  luch  fnilutc,  he  Qa.\- 
not  wt  up  this  defence.    Hoft  v.  Bobinson,  10  Graj,  371. 
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partner,  the  garnishee  could  not  be  charged.^  And  it  was  so  held 
in  Vermont,'  in  Iowa,'  in  Geor^,*  and  by  the  United  States  Cir- 
cuit Court  for  the  Dietrict  of  Columbia,'  In  Pennsylvania,  how- 
ever, while  it  ie  admitted  that  in  common  suite  between  creditors 
■  and  debtors,  tlie  latter  may  plead  in  abatement  that  a  partner  was 
not  named  in  tiie  writ,  yet  that  the  reason  of  the  plea  in  those 
cases  does  not  apply  to  attachments ;  and  such  a  plea  by  a  gar- 
nishee was  disregarded.^ 

§  562.  But  where  the  garnishees  were  partners  in  a  firm,  part 
of  the  members  of  which  resided  in  another  State,  and  the  names 
of  all  the  members  were  contained  in  the  writ,  it  was  held  that, 
ae,  if  an  action  had  been  brought  against  them,  a  service  on  those 
within  the  jurisdiction  wotild  be  sufficient,  so  the  garnishment  of 
the  resident  partners  was  sufficient  to  hold  the  funds  of  the  de- 
fendant in  the  hands  of  the  firm.^ 

§  563.  And  in  all  such  cases,  as  well  where  the  co-debtors  not 
summoned  reside  within  the  State,  and  the  garnishees  do  not 
object  on  that  account  to  answer,^  as  where  those  not  summoned 
reside  out  of  the  State,^  if  it  appear  by  the  answers  that  time  is 
wanted  to  ascertain  the  condition  of  the  funds,  or  the  liability  of 
any  of  the  other  partners,  who  are  not  summoned,  on  account 
of  any  acceptance  or  engagement  they  have  entered  into,  or  of 
any  suit  brought  t^ainst  them,  the  process  will  be  stayed,  lutil  full 
informatioD  can  he  obtained." 

§  564.  There  is,  however,  a  case  which  constitutes  an  esceptioii 
to  the  rule  that  resident  partners  may  be  garnished  and  the  fUnds 
in  the  hands  of  the  firm  thereby  attached,  though  other  members 
of  the  firm  reside  in  another  State.     The  exception  is,  where  part 

■  Bix  B.  Elliott,  I  New  Homp.  181 ;  Hudson  v.  Hunt,  S  Ibid.  53B ;  Atkim  a.  Pitt- 
OOtt,  10  Ibid.  ISO. 

*  Petiea  n.  Spaldtog,  31  TennoDt,  66. 

*  Wilson  V.  Albright,  2  Q.  Greene,  125. 

*  UiMkiiu  V,  JoltnBoii,  M  Q«orgia,  62S. 

*  Ellicott  D.  Smith,  9  CraiKb,  C.  C.  MS. 

■  Brealsford  d.  Meade,  1  Yeates,  488. 

I  Farlccr  v.  Dnnfbrth,  16  Maas.  3S9 ;  AtUas  v.  FreKOtt,  10  New  Hnmp.  ISO;  Wk- 
MTo.  Perkins,  8  Cuahing:,  BIS;  Peck  r.  Barnum,  34  Termont,  79. 

■  Hathaway  i>.  Rusaell,  16  Man.  473. 

*  Farker  v.  Danforth,  16  Mass.  S99. 

1*  Parker  e.  Danrnrih.  16  Haai.  399 ;  Coshing'a  Tni«l«e  Frocesa,  j  93. 
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of  the  firm  reside  in  this  country  and  part  in  a  foreign  country. 
There,  it  has  been  decided  that  the  resident  partners  cannot  be  held 
as  garnishees.  The  qaesdon  arose  on  the  following  state  of  facts : 
P.,  a  resident  of  Boston,  and  Or.,  a.  resident  of  Havana,  were  gen- 
eral partners  under  the  firm  of  P.  &  G.,  baring  a  house  established 
and  doing  business  in  the  latter  city.  B.,  the  defendant,  deposited 
in  the  hands  of  G.,  at  Havana,  a  sum  of  money,  taking  a  receipt 
therefor  in  the  name  of  P.  &  Q.  Afterwards  P.  was  summoned 
in  Boston  as  garnishee  of  B.,  and  when  he  was  summoned  the 
money  still  remunod  in  the  hands  of  G.,  at  Havana.  The  court, 
upon  the  following  grounds,  decided  that  P.  could  not  be  charged 
as  garnishee':  "  The  debt  fl-om  the  house  to  B.  was  contracted  in 
Havana,  and  was  there  to  be  accounted  for  according  to  the  terms 
of  the  receipt ;  and  it  would  be  attended  with  manifest  inconven- 
ience to  commercial  men,  if,  when  they  have  received  property  on 
credit  in  one  country,  they  could  be  held  accountable  to  a  stranger 
in  another ;  when  the  terms  upon  which  they  received  it  might  be 
satisfied  abroad,  without  a  possibility  of  showing  it  here. 

"  Besides,  their  creditor  abroad  may  have  the  means  of  compel- 
ling payment  in  the  country  where  the  contract  was  made ;  and  it 
is  altogetlier  unknown  to  us,  whether  a  judgment  of  this  court, 
founded  on  this  process,  would  be  respected  by  a  foreign  tribunal, 
who  might  have  perfect  evidence  of  the  existence  of  the  debt, 
without  any  satisfactory  proof  that  it  had  ever  been  discharged. 

"  Tliere  is  also  a  difficulty  in  considering  one  partner  of  a  house 
as  the  trustee,  when  the  other  partner  abroad  may,  without  his 
knowledge,  have  discharged  the  debt,  or  come  under  some  liability 
which  would  give  the  house  an  equitable  lien  upon  it.  Debtors, 
who  are  co-partners  here,  must  all  be  summoned  and  made  parties 
to  the  suit.  It  is  true,  this  cannot  be  done  where  some  of  them 
have  become  domiciled  abroad.  But  this  difficulty  will  suggest 
doubts,  whether  a  house  so  circumstanced  can  be  lawfully  made 
the  subjects  of  this  process.  At  any  rate  when  the  debt  is  con- 
tracted abroad,  with  a  view  to  the  agency  of  the  foreign  partner, 
or  an  expectation  that  it  will  be  paid  or  negotiated  by  him,  we  think 
the  partner  at  home  cannot  be  charged  as  trustee." ' 

§  564  a.   Where  a  garnishment  proceeding  is  instituted  against 

a  firm,  the  names  of  the  individual  members  of  it  must  be  set  out 

1  Eidder  v.  FacUrd,  13  Uua.  80. 
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in  the  process.    X  proceeding  against  "  the  firm  of  A..,  B.,  &  Go." 
chaiges  no  member  of  it.^ 

§  565.  Where  several  persons,  members  of  a  partnership,  are 
summoned  as  garnishees,  and  one  of  them  answers,  admitting  a 
debt  due  from  the  firm  to  the  defendant,  it  is  held,  in  Mississippi, 
that  his  answer  will  authorize  a  judgment  against  all  the  part- 
ners." 

§  566.  II.  Si»  liahUity  as  affected  hy  the  niemher  of  the  Defend- 
ants, and  the  number  of  hU  CreditorB.  Where  tliere  are  several 
defendants,  the  property  of  each  is  of  course  liable  for  the  whole 
debt.  In  such  ca^e,  therefore,  if  it  appear  that  the  garnishee  is 
indebted  to  one  or  more  of  the  defendants,  though  not  to  all,  ho 
will  be  charged.'  But  where  a  garnishee  is  indebted  to  several 
persons  Jointly,  an  important,  and,  in  one  of  its  aspects,  a  vexed, 
question  arises,  whether,  in  respect  of  that  indebtedness,  he  can  be 
charged,  as  garnishee  of  part  of  his  creditors.  This  question  will 
be  considered  under  two  heads :  I.  In  relation  to  Partnerships ; 
and  n.  In  relation  to  other  cases  of  joint  creditors  of  the  gar- 
nishee. 

§  567.  I.  Partverahipa.  The  attachment  of  a  debt  due  to  a 
copartnership,  in  an  action  against  one  of  the  partners,  is  justly 
distinguishable  from  the  seizure  on  attachment  or  execution  of 
tan^ble  eSects  of  the  firm  for  the  same  purpose.  Hence  we  find 
the  Supreme  Court  of  Alabama  holding,  in  the  same  case,  that 
partnership  property  may  be  sold  to  pay  the  debt  of  one  partner, 
but  that  a  debt  due  to  a  firm  cannot  be  taken  by  garnishment  for 
that  purpose.  The  reason  assigned  is,  that,  in  the  case  of  a  sale, 
the  property  is  not  removed,  and  cannot  he  appropriated  until  all 
liens  upon  it,  growing  out  of  or  relating  to  the  partnership,  are 
discharged ;  while  in  the  other  case,  the  judgment  against  the 
garnishee,  if  acquiesced  in,  changes  the  right  of  property,  and 
devests  the  copartner's  title  to  the  property  attached ;  which  can- 
not he  done  so  long  as  the  partnership  accounts  remain  tmsettled, 

I  Reid  V.  McLeod,  SO  Alabama,  576. 
*  Anderson  v.  Waiuer,  S  Howard  (Ui.),  9S7. 

■  TbompsoQ  v.  Taylor,  IS  Maine,  430 ;  Ston«  v.  Dean,  S  New  Hamp.  503 ;  Paiker 
D.  Goillow,  lOIbid.  103;   CaiKQeU  d.  Gilbaad,  3  Team,  36 ;  Locket  c.  Child,  1 1  AI». 
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or  its  debts  unpaid.^  Much  force  is  given  to  this  reason,  Trhen  it 
is  remembered  that  ganiiahment  is  essentiallj  a  legal  proceeding, 
and  not  adapted  for  the  Bscerttunment  and  settlement  of  equitable 
rights  betveeit  the  garnishee  and  the  defendant ;  and  that  a  court 
of  law  has  no  power  to  inqiound  the  debt,  until,  by  an  adjustment 
of  all  the  partnership  af&irs,  it  shall  appear  whether  the  defend- 
ant has  any  and  what  interest  in  the  general  surplus,  or  in  the 
particular  debt  so  impounded.' 

§  568.  In  Massachusetts,  this  question  came  up  for  decision  at 
an  early  day,  and  the  court,  white  deciding  that  the  garnishee 
could  not  be  charged,  intimated  that  if  a  partner  of  the  firm  were 
summoned,  and  disclosed  that  the  defendant  had  an  interest  in 
the  partnership  effects  after  all  the  partnership  debts  were  paid, 
the  garnishee  might  be  held."  There  are,  however,  great  and 
apparently  insuperable  difficulties  in  the  way  of  such  an  investi- 
gation, which  will  immediately  occur  to  the  legal  mind,  and  de- 
monstrate its  impracticability.  The  same  point  came  up  before 
Justice  Stort,  on  the  circuit,  in  a  case  where,  in  a  suit  against  G. 
&  6.,  the  garnishee  answered  that  he  was  indebted  to  G.  £  L. ; 
one  of  the  defendants  being  a  member  of  both  firms.  The  court, 
in  deciding  against  the  liability  of  the  garnishee,  observed :  "  In 
order  to  ai^iidge  the  trustee  responsible  in  this  suit,  it  must  be 
decided,  tiiat  the  funds  of  one  partnership  may  be  applied  to  the 
payment  of  the  debts  of  another  partnerehip,  upon  the  mere  proof 
that  the  principal  debtor  has  an  interest  in  each  firm.  If  this  be 
correct,  it  will  follow  that  a  separate  creditor  of  one  partner  will 
have  greater  equitable,  as  well  as  legal  rights,  than  the  parbier 
himself  has.  The  general  rule  undoubtedly  is,  that  the  interest 
of  each  partner  in  the  partnership  funds  is  only  what  remains 
after  Uie  partnership  accounts  are  taken ;  and  unless  upon  such 
an  account  the  partner  be  a  creditor  of  the  fund,  he  is  entitled 
to  nothing.  And  if  the  partnei-ship  be  insolvent,  the  same  effect 
follows."  * 

§  669.  In  Connecticut,  this  sul^ect  was  elaborately  and  ably 

1  Wineton  v.  Ewing,  1  Alabama,  139. 
'  Johoaon  v.  King,  S  Humphreya,  S33. 

■  Fiak  V.  Uerrick,  S  Uasa.  371 ;  Upb&m  i7.  Nbj'Iot,  9  Ibid.  490 ;   Hawsa  t>.  Walthwn, 
tS  Pick.  451 ;  Bnlftiich  v.  WincheDbocli,  8  AUen,  l6l. 
'  Lvndon  v.  Garham,  I  Qalliion,  MT.    See  Upham  v.  Najlor,  9  Mbm.  490. 
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coQBtdered,  in  a  case  vhere  there  were  three  membere  of  a  drm  to 
which  tiie  garnishee  w;a8  indebted,  and  he  was  gamislied  in  a  Euit 
agaioBt  one  of  them.  There  the  court  sud :  "  The  creditor  can, 
by  a  foreign  attachment,  take  nothing  but  what  the  absconding 
debtor  was  eutiUed  to ;  and  the  property  of  one  man  ought  not  to 
be  token  to  pay  the  debt  of  another.  But  the  rule  claimed  by  the 
plaintiffs  would  violate  both  these  principles.  It  is  well  known, 
that  in  partnerships,  the  effects  do  not  usually  belong  to  the  part^ 
Ders  equally,  in  proportion  to  the  number.  Sometimes,  one  vill 
advance  the  capital,  which  is  to  be  returned,  while  the  other  is  to 
transact  the  business,  and  the  prohts  only  are  to  be  shared  between 
them.  The  effects  m^ht  be  wanted,  not  only  to  pay  the  partner- 
ship debts,  but,  on  a  settlement  of  the  accounts,  the  partner  in  the 
execution  might  be  a  debtor  of  the  partnership.  If,  then,  we  con- 
sider them  tenants  in  common,  and  permit  a  creditor  to  sell  one 
half  to  pay  the  separate  debt  of  one  partner,  we  shall,  in  many 
instances,  suffer  the  property  of  one  man  to  be  taken  to  pay 
the  debts  of  another ;  and  give  to  a  separate  creditor  of  a  part- 
ner a  right  over  the  eO^ts  of  a  partnership,  which  such  partner 
cottld  not  exercise ;  and  if  the  purchaser  should  be  allowed  to 
take  possession  of  the  effects,  he  might  dissolve  or  destroy  the 
partnership. 

*<  It  may  be  asked,  on  what  ground  could  the  judgment  in  this 
case  be  rendered  for  one  third  of  the  debt  due  from  the  defendants 
to  the  partnership,  of  which  the  absconding  debtor  was  one  ? 
There  was  no  evidence  respecting  the  state  of  the  partnership 
concerns ;  what  capital  each  partner  advanced ;  what  each  owned ; 
and  whether  the  partnership  was  solvent.  Suppose  the  whole  debt 
due  from  the  garnishee  should  be  wanted,  to  pay  the  partnership 
debts ;  or  that  the  defendant  should  be  found  a  debtor,  on  settling 
his  accounts  ;  then  the  judgment  could  not  be  right.  While  the 
interest  of  the  defendant  was  a  matter  of  uncertainty,  how  could 
a  judgment  be  rendered  for  a  sum  certain  ? 

"  It  is,  however,  insisted  that  the  garnishee  is  bound  to  state 
the  accounts  of  the  defendant  with  the  partnership,  and  ascer- 
tain the  balance  due  to  the  defendant.  But  this  would  he  to 
require  an  impossibility ;  for  he  has  no  control  of  their  books, 
and  no  possible  legal  mode  of  compelling  a  settlement  of  their 
accounts.  . 

"  It  is  further  said,  if  the  plointiffi  have  recovered  more  than 
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the  proportioD  of  the  defendant  in  this  debt,  and  it  should  be 
iranted  for  the  payment  of  partnership  debts,  the  «ther  partners 
may  call  them  to  account,  and  recover  back  such  money.  At  this 
rate,  a  judgment  may  be  rendered  in  favor  of  a  man  for  a  sum 
certain,  with  a  liability  to  refund  the  vhole,  or  a  part'  of  it,  on 
some  contingency.  It  is  sufficient  to  state  the  proposition,  to 
show  the  absurdity  of  it.  .What  right  can  a  court  have  to  say, 
that  a  certain  part  of  a  debt  due  to  a  partnership  may  be  taken 
to  pay  the  private  debt  of  a  partner,  in  a  suit  where  the  partners 
are  not  parties ;  and  then,  if  wanted  to  pay  the  debts  of  the 
partnership,  to  oblige  them  to  resort  to  the  creditor  ? 

"  But  it  further  appears  to  me,  from  the  nature  of  parfaierships, 
that  oile  partner  cannot  have  a  separate  right  in  any  particular 
debt,  or  article  of  property,  belonging  to  the  partnership,  liable 
to  his  individual  debt ;  bnt  all  the  effects  are  a  joint  interest ; 
and  each  partner  can  have  a  separate  interest  only  in  his  share, 
upon  the  '  winding  up  and  settlement  of  the  partnership  con- 
cerns." * 

§  570.  The  position  taken  in  the  decisions  which  have  been 
referred  to,  is  supported  by  the  courts  of  New  Hampshire,'  Ver- 
mont,' Louisiana,*  Mississippi,^  'Tennessee,*  and  Missouri.^  In 
Pennsylvania,^  Maryland,'  and  South  Carolina,^*'  the  contrary  doc- 
trine prevails  ;  but  in  the  reported  cases  in  those  States  we  look 
in  vain  for  any  substantial  foundation  of  reason  or  expediency 
upon  which  it  can  rest,  or  for  any  views  calculated  to  shake  our 
confidence  in  the  conclusion,  that  partnership  credits  can  in  no 
case  be  taken,  by  garnishment,  to  pay  tlie  individual  debt  of  one 
member  of  a  firm. 

§  571.  But  when  the  partnership  has  been  dissolved  by  the 
death  of  one  or  more  partners,  leaving  one  survivor,  it  is  cou- 

■  Cburch  r.  Eaox,  3  Coon.  514.    See  tjie  able  concurring  opinion  of  Bruk&bd,  J., 

'  Atkins  V.  PrcscoK,  10  New  Hamp.  120. 

■  Towne  v.  Leach,  32  Vermont,  747. 

*  Smith  B.  McMickcn,  3  LoaiBiana  Annaal,  S19 ;  Tho^iBa  t>.  Liuk,  13  Ibid.  177. 

>  Moblej  V.  LonbaC,  7  Howard  (Ml.),  318.  , 

*  Johnson  v.  King,  6  Humphreys,  S33. 

T  Kingslej  v.  Missouri  Ttre  Co.,  U  Mitsonri,  467. 
'  M'Cartj  V.  Emlen,  2  Dallaa,  277  ;  a.  c,  3  Yeatei,  190. 
'  Wallace  b,  Falterson,  2  Harris  &  M'Henry,  463. 
u  BchatziU  V.  Bolton,  i  H'Cord,  478 ;  CbatMl  v.  Bolttm,  3  Ibid.  88. 
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sidered  that,  as  the  sole  surviving  partner  is,  iu  lav,  the  owner  (d 
all  the  partnenfaip  efifects,  a  debt  due  to  the  late  partnership  may 
be  attached  in  an  action  against  the  survivor.^ 

I  572.  n.  Other  Gates  of  Joint  CfeditWB  of  Hm  G-amiaTiee.  An 
interesting  question  arises  as  to  the  liability  of  a  garnishee,  where 
he  is  indebted  to  two  persons  jointly,  and  is  summoned  as  gar- 
nishee  of  one  of  them,  when  his  joint  creditors  are  not  partners. 
This,  it  will  be  perceived,  is  a  different  case  from  that  we  have 
been  considering,  ajid  may  be  sustained  on  principle. 

In  Maine,  the  following  case  arose.  A,,  and  B.  contracted  with 
G.  to  cut  and  haul  lumber,  and  went  on  with  the  performance 
of  the  contract;  and  0.,  at  the  time  of  the  garnishment,  was 
indebted  to  them  jointly  in  a  certain  sum  of  money.  The  ques- 
tion was,  whether,  in  respect  of  that  debt,  0.  could  be  charged  as 
garnishee  of  A.  alone ;  and  the  court  said :  "  The  alleged  tnietees 
in  this  case  are  the  holders  of  funds,  of  which  the  principal  debtor 
(the  defendant)  is  entitled  to  a  moiety.  The  defenda,nt  has  it 
not  in  his  power,  without  joining  the  party  entitled  with  him,  by 
any  coercive  process,  to  compel  payment.  The  principal  reason 
for  the  necessity  of  this  joinder  usually  ^ven  is,  that  otherwise 
the  party  indebted  might  be  liable  to  the  cost  and  incouTenienoe 
of  two  suits  upon  one  contract.  Hence  if  he  himself  sever  the 
cause  of  action,  by  paying  one  of  his  joint  creditors  his  proportion, 
he  is  liable  to  the  several  creditor.  So,  the  law,  in*  carrying  out 
its  remedi^  provisions,  may  sever  a  contract,  so  as  to  subject 
the  debtor  to  the  liability  of  two  suits  upon  one  contract.  The 
death  of  one  of  two  jointly  contracting  parties,  renders  the  sup- 
vivor  and  the  administrator  of  the  deceased  party  each  liable  to  a 
several  suit.  So,  if  the  trustee  be  indebted  to  the  principal  in  an 
entire  sum,  beyond  the  amount  wanted  to  satisfy  the  Judgment 
recovered  by  the  attaching  creditor,  be  will  remain  liable  to  the 
action  of  his  principal  for  the  residue.  The  trustee  is  but  a  stake- 
holder ;  and  the  law  indemnifies  him  for  the  expense  of  the  suit, 
by  allowing  him  to  deduct  it,  as  a  charge-  upon  the  fund  in  his 
hands.  Notwithstanding,  therefore,  if  the  trustees  are  chained  in 
this  case,  an  entire  liability  will  thereby  be  divided  into  two  parts, 
in  the  judgment  of  the  court  this  objection  cannot  prevail."  ^  In 
Missouri,  tlie  same  point  was  decided  in  a  case  where  tlie  garnishee 

1  Knox  a.  Sdieplsr,  3  Hill  (S.  C),  995.         *  WUtM^  e.  Maorot,  19  M»ia«,  ta. 
M  •  [401] 
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was  the  maker  of  a  note  payable  to  two  jointly ;  but  the  court  do 
not  give  at  large  the  reasons  for  their  decision.'        ' 

The  same  result  was  arrived  at  in  Massachusetts,  in  a  case 
where  the  garnishees  had  in  their  possession  money  belonging  to 
A.  &  B.,  joint  owners  of  a  ship,  the  proceeds  of  the  sale  of  a 
cargo  of  Eilks,  and  were  garnished  in  an  action  against  B.  It 
was  objected  that  the  garnishees  were  not  liable,  because  the 
money  in  their  hands  was  the  joint  property  of  A.  &  B.  On  this 
point  the  court  said :  "  This  depends  upon  the  question  whether 
A.  &  B.  are  copartners  ;  if  they  are,  the  objection  is  well  token, 
as  was  decided  in  the  cases  of  Fisk  v.  Herrick,  6  Mass.  271,  and 
Upham  V.  Naylor,  9  Mass.  490.  These  cases,  however,  relate  to 
copartnersliips,  properly  so  called,  and  not  to  mere  tenancies  in 
common  or  joint  ownerships  of  personal  property  ;  and  the  reason 
is  that  no  one  partner  can  have  any  separate  interest  in  a  copart- 
nership debt,  if  he  himself  is  indebted  to  the  copartnership  to  an 
amount  which  will  absorb  his  proportion  ;  so  that  his  share  shall 
not  be  taken,  until  it  shall  be  made  to  appear  that  it  is  free  from 
the  lien  of  the  other  partners.  But  it  is  not  so  with  tenants  in 
common  of  a  ship,  or  persons  jointly  interested  in  a  cargo,  they 
not  being  partners,  for  they  have  no  lien  upon  each  other's  share, 
and  are  not  answerable  for  each  other's  debts.  And  this  has  been 
settled  in  several  cases  similar  to  the  one  before  us. 

"  Now  what  is  the  interest  of  B.  in  the  funds  in  the  hands  of 
the  gamisheee  ?  A.  £  B.  were  the  owners  of  a  ship,  and  concerned 
together  in  a  voyage.  It  is  to  be  presumed  that  each  furnished 
his  share  of  the  outward  cargo.  The  ship  brings  home  silks, 
which,  by  reason  of  A.  &  B.  being  ship-owners,  become  their  prop- 
ertf.  They  are  tenants  in  common  until  the  property  is  divided. 
When  sold,  they  have  the  same  interest  in  the  proceeds.  Neither 
can  ckim  more  than  his  share  on  account  of  debts  due  from  the 
other.  They  have  no  lien.  The  consequence  is,  that  a  creditor 
of  either  may  attach  a  moiety,  and,  when  sold  by  a  factor,  though 
he  may  discharge  himself  by  payment  to  eitlier,  if  they  united 
in  the  deposit,  he  is  nevertheless  debtor  to  each,  and  is  answer- 
able to  the  creditor  of  each  when  the  funds  ore  attached  in  his 
hands.""  • 

1  Miller  v,  Richirdson.  1  HiMomi,  310. 

*  Tborndike  v.  DeWoIf,  S  Pick.  130.  la  Hanion  d.  Dbtu,  19  New  Hunp.  133,  tli« 
Superior  Court  of  New  Hiunpebire  take  the  contrary  ground.  A.  was  iummonod  a» 
Imslee  of  B,,  and  diiiclosed  that  be  had  execnted  ceruin  nol«s  to  B.  ft  C,  jointlj,  and 
IM2] 
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There  is  in  Massachusetts  a  later  case,  which  might  seem  to 
militate  again^  this  doctrine,  and  therefore  demands  notice.'  A. 
&  B.  contracted  with  a  town  to  erect  s  bam  and  do  some  other 
work,  for  a  stipalated  compensation.  After  the  work  was  done, 
the  town  was  garnished  in  two  suits  against  B.,  and  in  its  answers 
disclosed  its  indebtedness  to  A.  £  B.  jointly,  and  judgments  were 
rendered  against  it  in  respect  of  B.'s  share  of  the  debt.  Aftei^ 
wards  A.  &  B.  joined  in  an  action  against  the  town,  and  the  judg- 
ments rendered  against  the  town,  as  garnishee  of  B.,  were  set  up 
in  h&rpro  tanto  of  the  recoTery.  The  court,  after  referring  to  the 
garnishmeuLo,  say :  "  In  each  of  tliose  suits  the  town  was  charged, 
and  a  portion  of  the  debt  due  to  the  pl^tif^  jointly,  was  thus 
adjudged  liable  to  be  appropriated  by  process  of  law,  to  the  pay- 
ment of  the  several  debt  of  one  of  them.  This,  we  think,  was 
erroneous.  It  seems  to  be  now  settled  by  authorities,  that  a  joint 
debt  cannot  thtis  be  severed  and  appropriated,  in  whole  or  in  part, 
to  discharge  the  several  debt  of  one."  In  support  of  this  broad 
and  general  proposition,  the  court  refer  to  cases  already  herein 
considered,  of  attaching  partnership  credits  for  the  debt  of  part 
of  the  firm,  and  then  proceed  with  remarks  which  apply  only  to 
such  a  case.  The  case  before  the  court  is  evidently  treated  as 
one  of  partnership ;  and  the  court  conclude  their  opinion  on  this 

(D&t  the  pnjeea  won  eqnallj  intoresied  in  them.  The  coart  lald :  "  The  qnestion  it, 
whether  A.  lym  he  chnrged  as  tmalee  of  the  defendant  for  wij,  and  Tot  what  part  of 
the  notes.  We  are  of  opinion  Chat  he  cannot  be  charged  for  anj  part  The  notes  are 
due  to  B.  &  C,  joint]/,  neither  owning  an/  particular  note  or  part  of  the  debt.  If  a 
pajmenc  ia  made  to  one,  it  is  for  the  benefit  of  both,  and  the  maney  is  the  money  of 
both.  The  trustee,  it  ia  plaid,  cantiot  be  charged  for  the  whole  note ;  and  if  he  were 
to  be  charged  fbr  one  half,  (hat  does  oot  sever  the  joint  propertj,  and  that  half  still 
belongs  as  macb  to  C.  as  to  the  defendant.  And  if,  after  being  so  charged,  the  tmstee 
were  to  become  unable  to  pay  Iht  balance,  C.  ought  to  lose  hut  one  half  of  (bat,  and 
wonid  be  entitled  to  recorer  of  .the  plidntiff  one  half  of  what  he  had  received;  that  is, 
if  the  attaching  creditor  had  no  greater  right  than  his  debtor.  A  trustee  cannot  be 
charged  where  the  interest  of  the  principal  ia  merely  a  contingent  interest.  Here  if  the 
prindpal  debtor,  B,,-  die,  the  note  survives  to  C,  the  other  payee,  and  he  alone  can  en- 
force payment  of  it.  B.'a  interest  is,  therefore,  contingent,  and  may  become  altogether 
extinguished.  The  rights  of  C,  the  other  payee,  are  ii^urionsly  aSected  by  this  at- 
tachment. While  this  process  is  pen^ng,  how  can  C.  sue  fbr  the  residue,  or  enfbtce 
its  payment?  Mast  he  wait  until  this  aoit  is  at  aa  end,  and  then  if  the  trustee  is 
charged,  as  debtor  of  B,,  fbr  one  half  of  the  notes,  shall  C.  sne  for  the  balance  in  bis 
own  name,  or  in  the  name  of  both  1  On  the  theory  of  the  pl^atiff,  tbe  trastce  is  to  be 
'charged  as  the  debtor  of  B.,  for  one  half  of  the  notes.  B.,  then,  has  no  longer  any 
interest  in  the  residue  of  the  note.  Yet  how  is  C.  to  control  and  collect  it,  and  what 
prevents  B.  from  receiring  it  and  giving  a  discharged  Upon  tbe  whole,  we  do  not  see 
how,  ofasiaiently  with  the  rights  of  the  payees  of  these  notes,  the  trtisteecan  beholden, 
and  he  must,  therefore,  be  discharged."  See  Franch  v.  Bogen,  IS  New  Hamp.  IT7. 
I  Hawes  v.  Waltbam,  IB  Pick.  491. 
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branch  of  (lie  controTersy  with  these  words :  "  It  appears,  by  the 
answers  of  the  town,  that  they  were  indebted  to  the  two  jointly, 
teiihout  anything  Juriher  appearing.  In  such  a  case  the  court  are 
of  opinion  that  they  could  not  he  charged,  in  a  suit  against  one 
only."  We  are  left  to  the  conclusion  that,  if  it  had  appeared  to  the 
court  that  the  debt  was  due  to  A.  it  B.  jointly,  but  not  as  partners, 
the  decision  might  have  been  otherwise.  Whether,  however,  the 
court  intended  to  give  such  an  intimation,  or  not,  it  is  quite  cer^ 
tain  that  the  question  of  the  liability  of  a  garnishee  under  such  . 
circumstances  was  not  passed  upon  by  the  court. 
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CHAPTER   XXVIII. 

THB  OABNTSHEE'S  UAKOJIT  A3  A  PABTT  TO  A  PBOUSaOBT  NOTE. 

§  573.  Vabiovs  questions  of  interest  arise  in  the  consideration 
of  this  subject.  The  attempt  to  subject  the  maker  of  a  promissorj 
note  to  garnishment,  in  a  suit  against  the  payee,  necessarily  brings 
to  light,  in  some  of  its  aspects,  serious  difficulties.  Principal 
among  these  is  the  danger  that  the  maker,  if  subjected  as  gai^ 
uishee,  may,  without  any  fault  on  his  part,  be  compelled  to  pay 
the  amount  of  the  note  a  second  time.  That  such  a  result  is  pos- 
Bible,  is  enough  in  itself  to  give  importance  to  our  present  inquiries. 
The  subject  will  be  considered,  I.  In  regard  to  uunegotiable  notes, 
and  U.  With  reference  to  negotiable  notes. 

§  574.  Uunegotiable  Ifotea.  By  notes  of  this  description  are 
meant  all  notes  which  are  not  governed  by  the  law  merchant. 
Usually  the  maker  is  entitled  to  every  defence  against  the  payee, 
arising  at  any  time  before  he  receives  notice  of  the  assignment  of 
the  note.  In  some  States,  however,  he  can  interpose  between 
himself  and  a  bond  fide  assignee,  no  defence  which  arose  after  the 
assignment  was  in  fact  made,  though  he  had  no  knowledge  of  its 
having  been  made. 

§  575.  Wherever  notice  of  an  assignment  is  required  to  be 
given  by  the  assignee  to  the  maker,  there  can  be  no  good  reason 
why  the  latter  should  not  be  held  a£  garnishee  of  the  payee,  at 
any  time  before  he  receives  such  notice ;  but,  on  the  contrary,  un- 
questionable reasons  why  he  should.  He  is  indebted  to  the  payee 
by  written  promise,  and  if  in  respect  of  that  indebtedness  he  be 
cliarged  as  garnishee,  he  is  in  no  sense  ii^ured  thereby,  for  no 
assignment  made  after  he  is  garnished  can  prevent  his  setting  up 
as  a  defence  against  the  note  in  the  assignee's  hands,  his  payment 
05  garnishee,  even  though  the  assignee  acquired  title  bond  fide., 
and  was  ignorant  of  the  gamishmeut.*  In  such  case  the  2af!&e> 
of  the  assignee  occasions  his  loss. 

'  Dare  d.  Dawson,  S  Alabatns,  713 ;  BobineoD  v.  Mitchell,  I  Harrington,  3G5 ;  Corert 
V.  Nelson,  8  Blackford,  36»;  Comattx^  n.  Farnom,  St  Masa.  96;  Clark  d.  King,  Ibii 
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§  576.  When  the  maker  of  an  unnegotjable  note  is  thus  gar- 
nished, if  be  have  received  notice  of  an  osaignment  of  the  note, 
made  before  the  garnishment,  he  sbould  state  it  in  his  answer ; 
or  if  he  be  afterrard  notified  of  such  antecedent  asEignment,  in 
time  to  amend  liis  answer  before  judgment  is  rendered  thereon, 
he  should  make  it  known  to  the  court ;  and  if  he  fail  to  do  so,  be 
cannot  avail  himself  of  the  payment  of  the  judgment  reiidered 
agmnst  him  as  garnisliee,  in  defence  of  an  action  brought  hj  tlic 
assignee.^  So,  if  he  have  been  sued  on  the  note  hy  persons  styling 
tbemselveR  assignees.*  And  it  matters  not  whether  the  informa- 
tion he  has  received  of  an  assignment  be  in  fact  true  or  false ; 
it  is  equally  his  duty  to  make  it  known  in  his  answer.^  And  if 
the  garnisliee,  at  any  time  before  payment  of  the  judgment 
against  bim,  receive  notice  of  an  assignment  made  before  he 
was  garnished,  and  fail  to  take  proper  steps  to  prevent  payment 
of  the  judgment,  it  is  smd  that  sucii  payment  will  be  in  bis  own 
wrong,  and  will  constitute  no  valid  defence  to  the  claim  of  the 
assignee.* 

§  577.  These  rules  apply  with  equal  force  where,  as  at  the 
common  law,  no  action  can  be  maintained  on  such  notes  except 
in  the  name  of  the  payee,  and  where,  as  in  many  States,  the 
assignee  is  authorized  by  statute  to  sue  in  his  own  name.  In  the 
latter  case,  the  assignee  is  invested  with  a  legal  right,  wliich  he 
may  enforce  by  an  action  at  law,  and  it  is  therefore  complete. 
In  the  former,  tlie  right  is  merely  equitable,  and  not  susceptible 
of  enforcement  by  the  assignee  in  his  own  name,  except  in  a  court 
of  equity  ;  but  it  is  none  tlie  less,  in  this  proceeding,  entitled  to 
the  protection  of  the  courts,  whicli  with  great  uniformity  have 
sustained  equitable  assignments  against  attachment  for  the  debts 
of  the  assignors.' 

§  578.  What  will  be  a  sufficient  statement  of  an  assifi^ment  in 

BS4 ;  Junction  R.  R.  Co.  r.  Cleneair,  13  Indinno,  lei ;  Shctler  d.  Tfaomai,  lA  Ibid.  22a. 

In  Alabnma  no  aotca  are  nxogniied  ns  governed  by  the  prindplM  of  the  lit«  mercliani, 
but  such  aa  arc  made  payable  in  Bank. 

'  Crnyton  u.  Clnrk,  11  Alabama,  787  ;  Foster  ».  White,  »  Porter,  tSI  j  Colvin  d, 
Rich.  3  ibid.  ITS  ;  Cross  v.  Haldeman,  19  Arkansal,  200.  '  ■ 

>  Stabblcfii'ld  e.  Hagert/,  I  Alabama,  3S  ;  Smith  v.  Blatcbfbrd,  3  Indiana,  tS4. 

'  Foster  o.  Walker,  3  Alabama,  177  ;  Wicks  o.  Branch  Bank,  12  D)id.  5M. 

•  Oldham  c.  r^dbottcr,  1  Howard  (Mi.),  43. 

•  See  Chapters  XXIV.  and  XIIL 
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the  anewer  of  a  gajnished  must  depend,  to  some  extent,  upon  the  . 
force  pven  to  the  answer  under  the  Bystem  of  practice  in  each 
State.  In  Massachusetts,  at  the  time  when  the  garuisliee's  lia- 
bility was  determined  solely  by  his  answer,  and  no  extrinsic 
evidence,  tending  either  to  fix  or  defeat  bis  liability,  could,  even 
with  the  consent  of  plaintiff,  defendant,  and  garnishee,  be  intro- 
duced, it  was  held,  tliat  the  ass^nee,  in  order  to  avail  liimself  of 
the  assignment,  must  exhibit  to  the  garnishee,  before  he  is  ex- 
amined, satisfactory  evidence  of  a  legal  assignment,  made  before 
the  attachment,  in  order  tliat  the  garnishee  may,  in  bis  answer, 
lay  the  evidence  before  the  court.'  The  same  ntle  prevails  in 
Maine.'  Hence,  if  such  evidence  be  produced  to  tlie  garnishee, 
and  embodied  in  bis  answer,  it  follows  that  he  Cannot  be  charged, 
though  it  appear  that  the  payee  sold  the  note  for  the  express 
purpose  of  absconding  and  defrauding  his  creditors.' 

§  579.  Where,  however,  as  is  generally  ttie  case,  the  answer  of 
the  garnishee  may  be  controverted  and  disproved ;  and  more 
especially  where,  if  the  answer  sets  up  an  assignment  of  the  note, 
the  supposed  assignee  may  be  cited  into  court,  and  reqtiired  to 
substantiate  the  assignment ;  it  cannot  be  considered  necessary 
for  the  garnishee  to  set  forth  in  his  answer  the  evidence  of  the 
assignment ;  it  will  be  sufficient  for  him  to  state  that  he  has  re- , 
ceived  notice  of  it.  And  when  he  so  states,  no  judgment  can  be 
rendered  against  him  on  the  answer,  whetlier  the  information  he 
has  received  of  the  assignment  be  true  or  false.  If  the  plaintiff 
suppose  the  notice,  or  the  garnishee's  statement  of  it  to  be  false, 
the  answer  should  be  contested,  and  if  not  contested,  the  gai^ 
nishee  must  be  discharged  ;  for  it  not  only  does  not  appear  that 
he  is  indebted  to  the  defendant,  but  the  answer  shows  indebted- 
ness to  the  assignee.* 

'  Foster  c.  SinUer,  4  Mara.  430  ;  Wood  ».  Partridge,  II  Ibid.  48S. 
■  McAllister  v.  Broob,  3S  Mitinc,  BO. 

*  Newell  V.  Adama,  1  D.  Chipman,  3M;  Hnlchint  v.  Bawlef,  9  VormoDt,  S9S; 
Burko  D.  Wliitcomb,  13  Ibid.  4!1.  . 

*  Colvin  V.  Rich,  3  Foner,  179 ;  Foster  o.  White,  9  Ibid.  SSI ;  Fcater  v.  Walker,  3 
Alabama,  177;  Wicks  v.  Brnnch  Bank,  IS  Ibid.  594;  Yarborough  r.  Thompson,  3 
Smedes  &  Mnnhali,  291  ;  ThompBun  v.  Shelb/,  Ibid.  S96 ;  Cadwulader  v.  Hartley, 
17  Indiana,  Sao.  In  Illinoia  it  is  held,  that  the  mere  statement  by  a  gamiishee  in  his 
answer,  that  he  had,  ahcr  his  gnmishmcnt,  been  noliSed  that  bis  debt  to  the  defendant 
had  been  assigned  by  the  latter  befbru  the  gomighmcnt,  without  anj'  evidence,  or  even 
the  expression  of  an  opinion,  that  the  aseignioeDt  was  geoaine,  is  not  snfflcicQl  of  itself 
U  diacharce  the  i^amishee ;  bnt  will  jniii^  the  court  ia  leqniring  the  snpposcd  a«iieii«e 
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§  580.  In  the  class  of  cases  to  which  wa  have  attended,  it  will 
be  seen  that  the  fact  of  notice  to  the  maker  of  the  aBsignmenI 
is  of  first  importance.  Bat  where,  as  in  some  States,  the  assign- 
ment of  a  note  is  per  Be  operative  and  efiectual,  and  no  notice  to 
the  maker  is  required,  how  is  the  maker  to  be  charged  a.s  gar- 
nishee of  the  pajee,  withoat  liability  to  a  second  payment  to  the  _ 
assignee?  If,  ignorant  of  any  assignment,  he,  in  his  answer, 
admit  an  indebtedness  to  the  defendant,  and  judgment  be*rendered 
against  liim,  and  afterwards  an  assignee  of  the  note,  under  an 
assignment  made  before  the  attachment,  claim  its  payment,  can 
it  i)c  resisted  ?  Shall  tiie  assignee  be  prejudiced  by  a  proceeding 
to  which  he  was  no  party,  and  of  which  he  was  ignorant  ?  Or, 
shall  he  be  required  to  give  notice  of  the  assignment,  in  order  to 
prevent  Ms  money  from  being  taken  to  pay  another's  debt,  when 
the  law  vests  the  title  fully  in  him,  without  the  necessity  of  such 
notice?  On  the  other  hand,  shall  the. garnishee  be  compelled  to 
pay  twice  ?  These  inquiries  serve  to  illustrate  the  difficulty  of 
charging  the  maker  of  a  note  which,  though  not  negotiable  by  the 
law  merchant,  may  yet  be  assigned  without  notice  to  the  maker, 
so  as  to  cut  off  any  defence  he  might  have  against  the  payee, 
arising  after  the  assignment,  and  before  he  comes  to  the  knowledge 
of  it.  This  difliculty  was  experienced  by  the  Supreme  Court  of 
Missouri,  at  a  time  when  the  statute  (since  changed)  gave  the 
maker  of  an  unnegotiable  note  a  right  of  defence  against  the 
assignee,  only  in  respect  of  matters  which  existed  prior  to  the 
assignment ;  and  led  that  court  to  the  only  safe  conclusion,  that 
such  notes,  as  regards  liability  to  attachment,  must  be  regarded 
as  on  the  same  footing  with  negotiable  paper.^ 

§  581.  The  cases  previoiisly  cited  refer  altogether  to  notes  exe- 
cuted within  the  States  where  the  decisions  were  made.  A.  ques- 
tion of  some  interest  is  presented,  where  the  maker  of  a  note  given 
or  n^;otiated  in  a  State  where  it  is  held  to  be  negotiable,  is 
garnished  in  a  State  where  the  same  note  would  be  considered 
unnegotiable.  It  has  been  ruled,  that  the  character  of  the  note, 
with  reference  to  Uiis  proceeding,  must  be  determined  by  the  law 

to  appear  and  estaUish  tha  gennineness  of  the  aMigTiment ;  in  debnlt  of  which,  tbo 
judgment  ag^nst  the  gnmuhce  would  be  a  bar  to  a  Babseqaent  action  bj  the  iiaaignM 
Bora  V.  Studen,  U  Uliaois,  930. 

1  St  Louis  Pcrpetaal  Lu.  Co.  v.  Coben,  9  Miasoari,  431.     See  Speight  ■>.  Bn>ck, 
Freeman,  389. 
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of  the  State  where  it  vas  given  or  negotiated ;  and  that  if  nego- 
tiable there,  the  maker  -will  not  be  charged  as  garnishee  of  the 
payee.  Thus,  where  A.,  having,  in  MasBachusetts,  executed  a 
negotiable  note,  payable  there  to  B.,  was  summoned  in  Yeimont 
as  B.'b  garnishee,  where  the  note  would  not  be  considered  nego- 
tiable, it  was  held,  that,  inasmuch  as  it  was  by  the  Ux  loci  am' 
traetua  negotiable,  and  therefore  not  attachable,  it  could  not  be 
attached'in  Yerinont  by  garnishing  the  maker.^ 

So,  where  A.  executed  in  Peunsylvania,  and  delivered  to  B.,  in 
New  York,  a  promissory  note,  which,  by  tiie  law  of  the  former 
State,  was  tinnegotiable,  but  by  that  of  the  latter  was  negotiable, 
and,  before  the  note  became  due,  A.  was  summoned  as  garnishee 
of  B.,  it  was  held,  that,  though  the  note  was  drawn  in  Penn- 
sylvania, it  was  delivered  and  took  efifect  in  New  York,  and  was 
liable  to  the  law  of  that  State,  which  gave  it  the  effect  of  a  foreign 
bill  of  exchange,  and  tiierefore  the  maker  was  exempted  &om 
garnishment  on  account  of  the  payee.'  And  so,  in  Indiana,  as  to 
a  note  executed  and  payable  in  Ohio.'  But  where  a  resident  of 
Yermont  made  a  negotiable  note  to  a  resident  of  Massachusetts, 
payable  at  a  bank  in  Yermont,  where  he  could,  under  the  statute, 
bo  subjected  to  garnishment  in  respect  thereof,  he  was  charged, 
because  he  resided,  and  the  note  vsat  patfoble,  in  Tennont,  though 
by  the  law  of  Massachusetts  he  could  not  have  been  charged.* 

§  582.  II.  Negotiable  Note».  Any  difficulties  which,  under  any 
system,  attend  the  garnishment  of  the  maker  of  an  unnegotiable 
note,  in  an  action  against  the  payee,  are  trivial  compared  with 
those  which  beset  a  like  attempt  in  the  case  of  a  negotiable  note ; 
no  notice  of  the  transfer  of  which  is  necessary,  and  which  is 
intended  to  pass  from  hand  to  hand  as  cash ;  each  holder,  before 
its  maturity,  feeling  himself  secure,  and  entitied  to  be  secure, 
agUnst  any  defence  which  the  maker  might  have  against  the 
payee.  The  injurious  results  of  subjecting  such  paper  to  attach- 
ment, have  led,  in  some  States,  to  its  express  exception,  by 
statute,  out  of  the  operation  of  tiie  process.  In  States  where 
the  statutes  are  silent  on  this  point,  the  courts  have  differed  in 
their  views. 
1  Bajlies  n.  Hongliton,  IB  Yermont,  6S6. 

•  Indlow  B.  Bingham,  4  D«]Im,  47.    See  Green  «.  Qillett,  B  D»7,  48S. 

•  Smith  F.  Blfltchford,  2  Iniiians,  18*. 

•  Emenon  d.  FurtiidKe.  27  Varmonl,  8. 
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§  583.  It  IB  difficult  to  perceive  anj  substantial  justificatiun  of 
Buch  a  proceeding ;  while,  obviously,  it  disregards  principles  which, 
by  general  consent,  have  been  laid  at  the  foundation  of  all  at- 
tempts to  subject  garnishees  to  liability.  It  cannot  be  without 
benefit  to  recur  to  those  principles  in  this  connection.  1.  Without 
dissent,  it  is  impossible  to  charge  a  garnishee  as  a  debtor  of  the 
defendant,  unless  it  appear  qffirmativelt/  that,  at  the  timo  of  the 
garni^htnent,  the  defendant  had  a  cause  of  action  against  him,  for 
the  recovery  of  a  legal  debt,  due,  or  to  become  due  by  the  efflux 
of  time'  2.  The  attaclunent  plaintiff  c^n  hold  the  garnishee  re- 
sponsible, (except  in  some  few  cases  which  have  been  referred  to, 
and  have  no  application  here,)  only  so  far  as  the  defendant  might 
hold  him  by  an  action  at  law.  3.  The  garnishee  is,  imder  no 
circumstances,  to  be  placed  by  the  garnishment  in  a  worse  con- 
dition tliait  he  would  otherwise  be.  4.  No  judgment  should  be 
rendered  against  him  as  garnisliee,  where  he  answers  fairly  and 
fully,  unless  it  would  be  available  as  a  defence  against  any  action 
afterwards  brought  against  him,  on  the  debt  in  respect  of  which 
he  is  charged. 

§  584.  Applying  these  well-established  principles  to  this  subject, 
it  would  seem  quite  impracticable  to  charge  the  maker  of  a  nego- 
tiable promisBory  note,  as  a  garnishee  of  the  payee,  so  long  as 
the  iioto  is  still  current  as  negotiable  paper.  This  character  it 
bears  until  it  becomes  due  ;  and  no  operation  which  can  be  given 
to  the  garnishmeut  of  the  maker,  can  change  its  nature  in  this 
respect. 

§  585.  While  the  note  is  current  as  negotiable  paper,  it  is 
usually  very  difficult  for  the  maker  to  say  whether,  at  the  time 
of  the  garnishmeut,  it  was  still  the  property  or  in  the  possession 
of  the  payee.  If  he  answers  that  he  does  not  know  whether  it 
was  so  or  not,  cert^nly  he  should  not  be  chai^d,  because  it  does 
not  appear  c0irmatively  that  he  was,  when  garnished,  indebted  to 

'  Ante,  g  461 ;  Wotherill  v.  Flanagan,  3  Miles,  843 ;  Bridges  b.  North,  2S  Gear^iu, 
BS ;  Allen  u.  Morgan,  1  Stewart,  9  ;  Presanall  v.  Mabry,  3  Pon«r,  lOS ;  Smith  i:  Chap- 
man, G  Ibid.  365;  Mini  v.  Parker,  I  Alabama,  421 ;  Foster  u.  Walker,  S  Jbid.  177  ; 
Tortunen.  State  Bank, 4 Ibid.  389;  Connolp;  v.  Cheeseborough,  !1  Ibid.  166;  Estill  t>. 
Goodtoe,  B  LoniaiaDa  Ajiniial,  122;  Rarnej  u.  Ellis,  II  Smedcs  &  Marshall,  348; 
Brown  B.  Slato,  7  HnrnphrsTS,  IH ;  Davis  v.  Pawlette,  3  Wisconsin,  800 ;  WilioD  v. 
Albright,  a  G.  Greene,  12»  ;  Pierco  n.  Carlclon,  12  Dlinoia,  3S8  ;  People  v.  Johnson,  U 
Ibid.  342  ;  EtIicoU  v.  Smith,  3  Cranch,  C.  C.  M3. 
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the  defendant ;  and  unless  that  fact  do  go  appear,  no  court  can 
rightfully  render  judgment  against  him.  The  most  that  can  be 
claimed  is,  that  he  maif  be  so  indebted,  which  is  manifestly  in- 
sufficient. The  great  fact  necessary  to'cliai^  him  is  not  shown, 
hut  only  conjectured.  The  whole  matter  is  in  doubt ;  and  while 
in  doubt  the  court  cannot  with  truth  record  that  the  garnishee  is 
found  to  be  indebted  to  the  defendant ;  and  unless  that  be  found 
by  the  judgment  of  the  court,  there  is  no  ground  for  charging  the 
garnishee. 

This  difficulty  is  not  removed  by  resorting  t«  the  presumption 
that  Uie  debt,  being  shown  to  have  once  existed,  still  exists. 
Presumptions  of  that  description  are  founded  on  the  eicperienced 
continuance  or  permanency  of  a  state  of  things,  or  a  relation, 
which  is  found  to  have  once  existed.  They  are  available  only 
80  far  as  experience  shows  the  state  of  things,  or  the  relation, 
likely  to  continue.  When  it  is  shown  that  the  natvre  of  Oie  tviject 
is  inconsistent  with  the  presumption,  the  presumption  cannot 
arise.  When,  therefore,  it  appears  that  a  garnishee,  before  he 
was  summoned,  made  a  negotiable  note  to  the  defendant,  no 
presumption  arises  that  he  was,  when  garnished,  a  debtor  of  the 
defendant,  in  respect  of  that  note,  because  the  negotiable  char- 
acter of  the  note  is  given  to  it  for  the  very  purpose  of  its  being 
negotiated,  and  experience  teaches  that  such  notes  are  not  usually 
held  by  the  payees  until  maturity,  but  are  the  subjects  of  incessant 
transfers  by  indorsement  and  delivery. 

But  tliough  the  garnishee  should  answer  that  the  defendant,  at 
the  time  of  the  garnishment,  was  the  owner  of' the  garnishee's 
note,  not  then  due,  no  judgment  should  be  rendered  against  him, 
because  hU  obligation  is  not  Co  pay  to  any  particular  person,  but  to 
the  holder,  at  maturity,  whoever  Tie  may  be.^  Can  the  garnishee,  or 
the  defendant,  or  the  court,  say  that  the  defendant  will  be  the 
holder  of  the  note  at  its  maturity  ?  Certainly  not ;  and  yet  to 
give  judgment  ^;ainst  the  garnishee,  necessarily  assumes  that 
he  will  be  ;  or,  in  disregard  of  the  contrary  probability,  holds  the 
garnishee  to  a  responsibility  which  he  may  have  to  meet  again  in 
an  action  by  a  bond  fide  holder  at  maturity. 

It  results  hence  that  no  such  judgment  can  be  rendered,  without 
placing  the  garnishee  in  a  worse  situation  than  he  would  otherwise 

>  Sbeeli  V.  CnlTei,  14  Looiriaiu,  449 ;  Klmlw]!  v.  Plant,  Ibid,  fill ;  McMiUou  0. 
Bicbardi,  9  CaUrond*,  36S ;  GrtfOtj  a,  Higgiiu,  10  Itrid.  339. 
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be  in,  by  requiring  him  to  pay  to  the  plaintiff  money  vbich  he 
may,  and  probably  will,  afterwards  be  compelled  to  pay  again  to 
an  innocent  holder  of  the  note.  It  is  no  answer  to  this  to  say, 
that  be  may  not  be  compelled  to  pay  a  second  time ;  for  the 
presumption  from  the  character  of  the  paper  is  the  other  way; 
and  the  mere  liability  to  such  second  payment  is  sufficient  to 
place  him  in  a  wprse  condition  than  he  would  otherwise  be  in. 
The  only  way  to  avoid  this  is  to  give  the  garnishment  the  eflect  of- 
destroying  the  negotiability  of  the  note  ;  a  proposition  which  bears 
on  its  face  its  own  condemnation. 

Finally,  this  proceeding  clearly  violates  the  nndoubted  principle 
that  no  judgment  can  properly  be  rendered  against  a  garnishee, 
who  fully  and  truly  answers,  unless  it  will  avail  him  as  a  defence 
against  any  one  who  afterwards  attempts  to  recover  the  same  debt 
from  him  by  action.  This  important  rule  can  in  no  case  be 
dispensed  with,  without  manifest  injustice  to  the  garnishee.  It 
IB.  not  sufficient  tliat  the  garnishee  may  be  protected ;  it  is  the 
duty  of  the  court,  with  the  whole  case  before  it,  to  ascertain 
whether  its  judgment  will  be  effectual  to  that  end ;  and  if  it  do 
not  appear  that  it  will,  it  should  not  be  given.  Manifestly,  then, 
in  this  case,  no  judgment  should  be  given  against  the  garnishee, 
because  it  will  not  avail  him  as  a  defence  to  a  suit  by  a  boni  fide 
holder,  who  acqaires  title  to  the  note  before  its  maturity.  He  is 
no  party  to  the  -judgment ;  his  riglits  are  not  passed  upon  by  the 
court ;  and  it  is  simply  absurd  to  claim  that  he  is  conoluded  or 
affected  by  the  judgment.  And  yet  no  court  can  consistently 
sustain  the  attachment  of  negotiable  paper,  while  it  is  still  cur- 
rent, without  claiming  for  its  judgment  conchisive  effect  in  favor 
of  the  garnishee  against  all  the  world,  —  in  which  case  a  bond 
fide  holder  may  lose  the  amount  of  the  note,  —  or  leaving  the 
door  open  for  the  garnishee  to  be  compelled  'to  pay  the  same  debt 
a  second  time. 

§  586.  The  only  expedient  which  has  yet  been  suggested  foi 
avoiding  the  difficulties  attending  the  garnishment  of  the  maker 
of  a  negotiable  note  while  current,  originated  with  the  Supreme 
Court  of  Missouri ;  by  which  it  was  at  one  time  intimated,'  (but 
afterwards  expressly  decided  the  other  way,'}  that  an  indorsee, 

1  Quwlei  B.  Porter,  12  Missonri,  78 ;  Coloori  s.  Dsggett,  18  Ibid.  BS7. 
*  Fnnkhonur  v.  How,  34  MiMOtui,  44 ;  Dickey  v.  Fox,  Ibid.  317. 
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having  no  notice  of  the  attachment,  might  recover  back  from  the 
attachment  plaintlfT  the  amount  recovered  by  him  from  the  maker, 
as  garnishee  of  the  payee.  While  it  is  admitted  that  this,  at  least, 
should  be  done  for  an  indorsee  under  such  circumstances,  by  the 
court  which  has  ^bitrarily  seized  upon  hia  property,  various 
inquiries  at  once  arise.  Why,  and  by  what  authority,  is  the 
legal  recourse  of  the  indorsee  against  the  maker  of  the  not^  thus 
summarily  cut  off,  without  his  knowledge  or  consent  ?  By  what 
rule  or  precedent  is  a  judgment  to  which  he  was  no  party,  and  of 
which  he  had  no  notice,  interposed  between  him  and  his  debtor  ? 
Upon  what  principle  of  law,  or  justice,  or  right,  is  hia  property 
appropriated  to  pay  the  debt  of  another  ?  What  right  has  any 
court,  against  his  will,  to  destroy  his  relation  of  creditor  to  tho 
maker  of  the  note,  and  constitute  him  creditor  of  a  stronger  ? 
What  justice  is  there  in  compelling  him  to  follow,  perhaps  to  a 
distant  State,  the  attachment  plaintiff,  to  recover  by  legal  resort 
that  which  the  maker  would  have  paid  at  home  without  such 
resort,  if  he  had  not  been  garnished  ?  And  when  he  seeks  in  a 
distant  forum  to  enforce  his  d^m  against  the  attachment  plaintiff, 
what  guaranty  is  there  that  his  r^ht  will  be  recognized  ?  Until 
these  questions  are  satisfactorily  answered,  consistently  with  estab- 
lished principles  of  law,  it  is  difEcult  to  see  in  the  proposed 
expedient  anything  more  than  an  unauthorized  act  of  judicial 
legislation,  &amed  to  avoid,  if  possible,  the  evils  flowing  from  the 
previous  enunciation  of  an  unsound  doctrine. 

§  587.  The  foregoing  considerations  lead  to  the  conclusion  that, 
as  a  general  rule,  the  maker  of  a  negotiable  note  should  not  be 
charged  as  garnishee  of  the  payee,  under  an  attachment  served 
before  the  maturity  of  the  note,  unlett  it  he  c^rmaiivdy  thown^ 
that,  before  the  rendition  of  the  Judgment,  the  note  had  become  due, 
and  was  then  ttill  the  property  of  the  payee."^  Let  us  now  examine 
the  bearing  of  the  adjudications  on  this  subject. 

§588.  In  several  States,  it  has  been  decided,  on  principle,  uQ' 
influenced  by  statutory  provisions,  that  the  maker  of  a  negotiable 

1  Thi*  rule  was,  in  1859,  [ncorporated  into  the  Bttachment  law  of  Missouri ;  and  raj 
Impmaion  is  that  l}iere  it  a  tendeoc^  towirds  its  adoption  elsewhere  bj  the  judiciary. 
It  ieems  to  me  to  be  the  only  one  which  can  allow  of  the  attafhment  of  negotiiiblB 
paper,  without  Inlctrcring  with  the  rights  of  third  parties;  nnleas  tbe  angj^lion  of 
the  Supreme  Court  of  Pennsylvania,  in  Kiel&r  v.  EUer,  18  Peun.  State,  388,  lo  ti» 
ppund  Oie  Botx,  should  be  adopted.    See  post,  J  588. 
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aote  shall  uot  be  charged  as  garnishee  of  the  payee  while  the  note 
is  still  current.  In  New  Hampshire,  the  court  said :  "  The  reasoa 
of  this  rule  is  founded  upon  the  negotiable  quality  of  the  paper. 
If  the,  trustee  could  be  chained  in  such  a  case,  then  it  might 
happen  that  either  a  bond  fide  purchaser  of  the  note  must  lose  tlie 
amount  of  it,  or  the  maker,  without  any  fault  on  his  part,  be 
compelled  to  pay  it  twice.  To  aroid  such  a  dilemma  the  rule  was 
established."  But,  while  announcing  this  general  doctrine,  tlic 
court  charged  the  garnishee,  because  it  appeared  that  the  notes 
he  had  given  the  defendant  were,  at  the  time  of  the  garnishment, 
in  the  garnishee's  own  hands,  having,  with  other  notes,  been 
deposited  with  him  by  Uie  defendant,  to  indemnify  him  for  becoiU' 
ing  the  defendant's  bail.  In  reference  to  this  state  of  facts  the 
court  said :  "  When  the  process  was  served  upon  the  trustee,  lie 
had  the  notes  he  had  ^ven  in  his  own  hands,  and  under  his  own 
control ;  and  those  notes  could  not  be  transferred  to  any  other 
person  in  the  ordinary  coarse  of  business,  while  he  then  lield 
them,  nor  can  he  be  held  to  pay  them  again,  if  he  shall  be  cliai^d 
in  this  suit  on  that  account.  The  reasons  on  which  the  rule  is 
founded  do  not  then  appear  to  exist  in  this  case." ' 

In  Vermont,  before  tiie  revision  of  the  statutes,  in  1836,  it  wns 
held,  that  the  maker  of  a  negotiable  note  might  be  charged  as 
garnishee  of  the  payee,  notwithstanding  an  assignment  of  the 
note  before  the  attachment,  unless  notice  of  tlie  assignment  had 
been  given  to  the  maker .^  The  particular  provision  whic)i  justified 
this  construction,  was  that  the  maker  of  a  note,  when  sued  by  an 
indorsee,  might  not  only  have  offsets  of  all  debts  due  him  from 
the  payee  h^ore  notice  of  the  indor»ement,  but  could  give  in  evi- 
dence anything  which  would  equitably  dischai^  him  in  an  action 
by  the  payee.  By  the  statute  of  1836,  this  provision  was  repealed 
in  relation  to  negotiable  notes,  and  the  e^t  of  the  repeal  was 
to  put  all  negotiable  notes  on  the  footing  of  mercantile  paper 
in  a  commercial  country.'  Thence  followed  a  cliange  in  the  de- 
cisions of  the  court ;  and  it  was  afterwords  held,  that  tlie  negotia- 
tion of  a  not«  of  this  character,  before  it  became  due,  required  no 

I  Stone  i>.  Dean,  6  New  Hamp.  SOS.  Since  Che  decisiona  in  New  Hunpihira  stated 
in  the  text,  a  atatole  hw  been  enacted  in  tbat  Stale,  which  labjects  the  maker  of  a 
negotiable  note  to  be  gamiabed  in  •  nit  i^iut  the  payee,  at  any  time  before  tbe  nota 
y  tranaferred.  See  Be>.  SutoMa  of  New  Hunpahire,  of  ISM,  ch.  aos,  {j  >8,  18,  and 
Amoakeag  Man.  Co.  v.  Gibb»,  B  Foater,  316. 

)  Bricton  V.  Preaton,  9  Vermont,  SS7. 

*  Hiosdill  ir.  Safibrd,  1 1  Vcrmonc,  309. 
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aoticd  to  the  maker,  and  would  defeat  aa  aatecedent  gamishment 
of  him  iu  an  action  against  the  payee.^ 

The  same  court  BubsequeatI;  took  stronger  ground,  in  a  case 
where  negotiable  notes  had  been  executed,  aad  were-not  yet  due, 
and  the  maker  was  summoned  as  garnishee  of  the  payee ;  and 
said :  "  We  ought  not  to  hold  the  maker  of  the  notes  liable, 
unless  he  could  rely  upon  this  judgment  as  a  complete  defence 
against  the  notes.  This  he  could  not  do,  if,  at  the  time  of  render- 
ing the  judgment,  the  notes  had  been  already  indorsed,  aud  the 
indorsee  was  not  before  the  court.  We  cannot  know  that  this  is 
not  the  case.  But  if  we  could  know  that  the  notes  were  now  in 
the  hands  of  the  payee,  in  order  to  hold  the  maker  liable,  we 
must  destroy  the  future  negotiability  of  the  notes,  and  thus  put 
it  in  the  power  of  the  holder  to  impose  upon  innocent  purchasers, 
or  else  enable  the  holder  to  defraud  the  maker  by  negotiating 
the  notes  after  the  judgment  in  the  attachment  suit.  There  teemt 
to  be  no  other  mode  of  aecuring  the  interettt  of  ail  coricerfud,  short  of 
denying  all  right  to  attach,  by  ihi»  proceaa,  the  interest  in  negotiaiAe 
^aper  while  current."^ 

In  Pennsylvania,  the  distinction  between  negotiable  and  unnego- 
ttable  notes  did  not  formerly  prevail.  All  notes  wore  there  un- 
negotiable,  though  assignable  in  a  particular  manner  prescribed 
by  law.  Whether  the  maker  of  a  negotiable  note  could  be  held 
as  garnishee  of  the  payee,  received,  nevertheless,  an  early  decision 
in  that  State,  in  the  previously  cited  case  of  a  note  executed  there 
and  unnegotiable,  but  delivered  to  the  payee  in  New  York,  where 
it  was  negotiable,  aud  the  maker  of  which  was,  before  the  maturity 
of  tlie  note,  summoned  as  garnishee  of  the  payee.  The  court  there 
said :  "  There  is  no  judgment  or  authoritative  dictum,  to  be  found 
in  any  book,  that  money  due  upon  such  a  negotiable  instrument 

1  Hinnlill  B.  Safford,  II  Vermont,  309 ;  Little  b.  Hale,  Ibid.  489. 

*  Hnldiins  d.  Etbiu,  13  Vermont.  S41.  Tbia  dedaiun  vw  gireu  ia  1S41,  and  in  (he 
■smo  jear  tbe  legislatore  of  Vermont  passed  a  italale  subjecEing  <dl  negatiabU  papa'  M 
attachment,  whether  nuder  or  over  due,  unless  the  same  h^  not  only  been  negotiated, 
but  notice  thereof  given  to  the  maker  or  indoner,  before  the  service  of  trustee  procesa 
on  him.  Williams's  Comjdled  Statutes  of  Vermont,  S62 ;  Kimball  v.  Gay,  IS  Vermont, 
131;  Chase  r.  Uaugbton,  Ibid.  594;  Bame;  d.  Douglass,  IS  Ibid.  9B.  And  it  is  there 
held,  that  the  indorsee  of  a  negotiable  note  mnst  give  notice  to  the  maker,  of  tbe  in- 
dorsement, to  perfect  his  right,  and  delbat  an  attachment ;  and  that  information  of  the 
fact  of  the  indorsement,  from  a  mere  stranger  to  the  paper,  Is  not  sufiieicnt.  Feck  v. 
Walton,  as  Vermont,  33.  And  where  a  resident  of  Vermont  was  garnished,  who  had 
mecuCed  a  negotiable  note  to  a  citizen  of  Massachnselts,  payable  at  a  bank  in  Vermont, 
he  was  held  Co  be  chDrgeable,  althoog-h,  by  the  taw  of  MassachnsetCs,  he  could  not  han 
been.    Emerson  v.  Partridge,  S7  Vermont,  S. 
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can  be  attached  before  it  is  payable ;  and  in  point  of  reason, 
policy,  and  us^e,  as  well  as  upon  principles  of  coQVenieuce 
.  and  equity,  we  thiak  it  would  be  dangerous  and  wrong  to  intro- 
duce aud  establish  a  precedent  of  the  kind.  To  adjudge  that 
a  note,  which  passes  from  hand  to  hand  as  cash ;  on  which  the 
holder  may  institute  a  suit  in  his  own  name ;  which  has  all  the 
properties  of  a  bauk'note  payable  to  bearer ;  vhicli  would  be 
embraced  by  a  bequest  of  money ;  and  which  is  actually  in  circu- 
lation in  another  State ;  should  he  afifected  in  this  way,  by  a 
foreign  attachment,  would  be,  in  effect,  to  oTorthrow  an  essential 
part  of  the  commercial  system,  and  to  annihilate  the  negotiable 
quality  of  all  such  iiistniments."  ^ 

Subsequently  the  Supreme  Court  of  this  State  somewhat  modi- 
fied this  decided  position.  In  1836,  a  statute  was  enacted  there, 
contouiing  tlie  foUowiug  provision :  "  From  and  after  the  service 

of  such  writ all  debts  and  all  d>;posita  of  money,  and  all 

other  effects  belon^ng  or  due  to  the  defendant,  by  the  person  or 
corporation  upon  which  service  shall  be  so  made,  shall  remain 
attached  in  the  hands  of  such  corporation  or  person,  in  the 
manner  heretofore  practised  and  allowed  in  the  case  of  foreign 
attachment."  In  construiug  this  provision,  the  court  considered 
it  broad  enough  to  include  debts  due  by  bills  of  exchange  and 
promissory  notes,  and  ^at  there  is  nothing  in  their  nature  that 
excludes  them  from  its  operation ;  but  admitted  that  their  negotia- 
bility renders  the  hold  of  an  attachment  upon  them  very  uncer- 
tain ;  and  held,  that  an  attachment  is  unavailable  f^unst  a  bond 
fide  holder,  for  value,  of  negotiable  paper,  who  obtaias  it  after 
attachment,  before  maturity,  and  without  notice.  At  the  same 
time,  the  court  intimated  tliat  the  negotiation  of  such  paper  by  a 
defendant,  after  he  has  had  notice  of  the  attachment,  is  a  fraud  upon 
the  law,  and  that  the  court  had  power  to  prevent  this,  by  impound- 
ing the  note,  taking  care  that  it  should  be  demanded  at  maturity, 
and  that  proper  notice  should  be  given  to  indorsers,  if  necessary.* 

In  North  Carolina,  though  it  is  held  that  debts  due  by  negotiable 
paper  may  be  attached,'  yet  in  order  to  charge  the  maker  of  a 

1  Ladlow  D.  BingbuD,  4  DftllM,  47. 

'  KieSto  V.  Ehler,  18  Feno.  State,  3SS;  Hill  v.  Kioft,  39  Ibid.  186,  The  snggcitioB 
of  impounding  the  note  ii  an  important  one,  and  has  not  before  met  my  oiuervatian. 
Il  {■  certainly  a  very  eSeclnal  method,  where  it  can  be  applied  berora  the  actual  transibr 
of  the  note,  and,  if  generally  adopted,  would  do  much  toward  defeating  many  frandik- 
lent  tranaactions  that  are  rovered  b/  negotiable  paper. 

'  Skinner  v.  Uoore,  3  Deverenx  &  Battle,  I3S. 
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negotiable  note  as  gamisbee  of  tlie  payee,  it  muBt  be  shown  that 
the  payee  bad  not  indorsed  the  note  to  some  other  person  before 
its  maturity ;  for  otherwise  it  does  not  appear  that  the  maker  is    . 
indebted  to  the  payee.' 

In  South  Carolina,  the  coort  refused  to  charge  the  maker  of  a 
negotiable  note,  as  garnishee  of  the  payee,  while  the  note  was  cur- 
rent,  though  the  plaintiff  offered  to  give  security  to  indenmify  the 
garnishee  against  the  note.  "  The  probability,"  said  the  court, 
"  is  80  great  that  the  absent  debtor  may  have  transferred  negoti- 
able notes,  that  it  would  be  too  great  a  hardship  to  compel  the 
maker  to  pay  the  money,  and  resort  to  bis  indemnity,  if  he  should 
be  compelled  to  pay  it  over  again."  * 

In  Louisiana,  it  was  decided,  that  the  maker  of  such  a  note 
could  not  be  charged  before  the  note  became  due,  whether  in 
his  answer  he  stated  that  he  did  not  know  who  held  hb  note,  or 
that  he  knew  the  defendant  was  the  owner  of  it  at  the  time  of  the 
garnisliment.  "  In  this  case,"  the  court  observed,  "  negotiable 
paper,  supposed  to  belong  to  the  defendant,  is  attempted  to  be 
attached,  by  interrogatories  propounded  to  the  maker,  and  upon 
the  latter  answering  that  he  does  not  know  by  whom  his  notes  are 
held,  be  is  sought  to  be  made  liable  as  if  he  had  actually  declared 
himself  indebted  to  defendant.  Untenable  as  such  a  position 
would  seem  to  be,  an  effort  has  been  made  to  support  it  by  ai^u- 
ment.  It  is  said  the  attachment  was  laid  in  the  garnishee's  hands 
before,  he  had  notice  of  the  transfer  of  his  notes,  and  a  series  of 
decisions  of  this  court  have  been  cited  to  show  that  the  trausferree 
of  a  debt  is  only  possessed,  as  regards  third  persons,  after  notice ' 
has  been  given  to  the  debtor  of  the  transfer  having  been  made  ; 
than  this,  there  is,  perhaps,  no  principle  of  our  laws  better  settled ; 
but  it  obviously  applies  only  to  credits  not  in  a  negotiable  form. 
As  to  notes  indorsed  in  blank,  which  circulate  and  pass  from  hand 
to  hand  by.  mere  delivery,  it  has  never  been,  nor  can  it  be  pre- 
tended, that  any  notice  of  transfer  is  necessarj.  If,  then,  no  such 
notice  is  ever  given,  how  is  a  garnishee  who  bas  issued  his  promis- 
sory uote,  indorsed  in  blank,  to  know  in  whose  bands  it  happens 
to  be  at  the  precise  moment  when  he  is  called  upon  to  answer  in- 
terrogatories ?  And  if,  perchance,  he  were  to  know. that  bis  note 
was  still  the  property  of  the  defendant,  and  were  so  to  declare  it, 

1  Kjen  B-  B««man,  9  Iredell,  118 ;  Onnond  v.  Moje,  II  Ibid.  !i64. 
■  Gulfaej  V.  Bredfonl,  5  Baite;,  441. 
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could  such  a  proceeding  restrain  its  negotiatrilitj  ?  Could  it  aSaat 
the  rights  of  a  boTid  fide  holder  ?  Surelr  not.  The  ownership  of 
negotiable  paper  is  inceesautlj  varying,  and  the  obligation  of  the 
maker  of  Euch  instruments  is  not  to  pay  to  any  particular  person, 
but  to  the  holder,  at  matoritj,  whoever  he  may  be.  Thus  it  is 
obvious  that  the  garnishee,  in  this  case,  could  give  no  other  answer 
than  that  he  has  made,  and  it  is  equally  obvious,  that  by  pursuing 
this  course,  the  plaintiSs  have  attached  no  proper^  out  of  whi^ 
their  judgment  can  be  satisfied."^ 

lu  Texas,  it  was  first  decided  that  tho  maker  of  a  n^;otiaUe 
note  «uppo$ed  to  have  been  negotiated,  cannot  be  chained  as  gai^ 
nishee  of  the  payee  ;^  and  afterwards,  that  be  cannot  be  chained 
at  all,  while  the  note  is  current  as  negotiable  paper.' 

In  Indiana,  it  was  held,  that  the  maker  of  a  note  executed  and 
payable  in  Ohio,  and  which  by.  the  law  of  Ohio  was  negotiable, 
could  not  be  chai^;6d  as  garnishee  of  the  payee,  so  as  to  defeat  the 
right  of  an  indorsee,  acquiring  the  note  before  its  maturity.*  Af- 
terward the  court  kid  down  tlie  broad  dobtrine,  that  such  maker 
could  not  be  held  as  garnishee  of  the  payee,  without  proof  that 
the  note  actually  remained,  at  the  time  of  tAe  trial,  in  the  bands  of 
the  latter.' 

In  Wisconsin,  the  broad  ground  is  taken,  that  the  maker  of  a 
negotiable  note  cannot  be  held  as  gamiBhee  of  the  payee.'  And 
so  in  Michigan,''  and  Minnesota.^ 

In  Iowa,  the  rule  was  laid  down  that  the  maker  of  a  negotiable 
instrument  cannot  be  charged  as  garnishee  of  the  payee,  unless 
the  iusti'ument  has  become  due,  and  is  shown  to  be,  at  the  time 
of  the  garnishment,  in  the  possession  of  the  defendant.'  And  so 
in  California.^ 

>  SheeU  V.  CuItot,  U  LoniiiaDB,  MS ;  Kimball  v.  Rant.  Ibid.  Bl  1 ;  Enrin  ■.  Com 
&  R.  R.  nnnk,  3  Loulalana  AnniuJ,  1S6. 

■  Wybrants  v.  Ric«,  3  Tcim,  498. 

*  I^ehart  d.  Moots,  SI  Texas,  301 ;  Price  n.  Bradj,  Ibid.  SI  4  \  Busett  r.  QwA- 
'    mite,  33  Ibid.  330. 

*  Smith  V.  Blalchfbrd,  !  Indiana,  1S4. 

*  Junction  S.  R.  Co.  ».  CleTieay,  13  Induuia,  ISl ;  Steuoti  ■.  Clenesj,  14  Ibid.  4^3; 
Cadwalwler  d.  Hutlej,  IT  Ibid.  930. 

'•  Daris  v.  P&wicttc,  3  Wisconsin,  300 ;  CuKia  b.  Allen,  3  Cbandlar,  133. 
T  LIttlefield  s.  Hodg«,  6  Michigan,  336. 

■  nabUtrd  o.  Williuu,  1  Minnewita,  54. 

*  CommlBBionerB  v.  Fox,  Morria,  48  ;  Wilson  r.  Albright,  3  G.  Greene,  13S. 
1"  Gregory  i>.  Higgins,  10  California,  339. 
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§  &89.  Against  this  strong  am.j  of  reason  and  auUiority  in 
faTor  of  protecting  aegotiable  paper  from  attachment  vhile  it  is 
ourrent,  there  are  some  cases,  to  which  we  will  now  direct  atten- 
tion. The  Supreme  Oonrt  of  Gonnecticat  considered  that  no 
doubt  existed  that  a  negotiable  note,  before  it  has  been  negotiated, 
may  be  attached  on  a  demand  against  the  payee,  but  that  the  at^ 
tachmeot  was  liabU  to  be  defeated  hy  the  tranter  of  the  note,  at  ang 
Uau  b^ore  it  faila^  due}  The  sum  of  this  is,  that  the  garnishment 
operates  only  on  the  rather  slender  probability,  that  a  defendant, 
Those  circumstances  justify  an  attachment  gainst  him,  will  hold 
a  negotiable  note  in  his  possession  until  aft^r  it  becomes  due, 
merely  to  have  its  proceeds  go  to  the  attaching  creditor,  whom  he 
might  hare  pud  without  suit,  instead  of  selling  the  note  and  ap- 
propriating the  proceeds  to  his  private  use.  Where,  however,  tlie 
note,  in  form  negotiable,  has  become  due,  and  is  still  in  the  hands 
of  the  payee,  it  was  held,  in  the  same  State,  that  a  garnishment 
of  the  maker,  in  a  suit  against  the  payee,  would  hold  the  debt  as 
against  a  subsequent  indorsee  who  received  the  aot«  with  notice 
of  the  garnishment.' 

In  Tennessee,  it  is  held,  that  a  n^otiable  note  may  be  attached ; 
but  it  is  also  held,  that  the  liability  of  a  garnishee  is  conclusively 
settled  by  his  answer ;  and  if  he  answers  that  he  does  not  know 
where  the  note  is,  or  who  holds  it,  he  does  not  admit  indebtedness 
to  the  defendant,  and  cannot  be  charged,  although  at  the  date  of 
the  answer  the  note  may  be  over  due ;  for  it  may  have  been  as- 
signed before  it  fell  due.  But  when  the  garnishee  answers  that 
he  was  indebted  at  the  time  of  the  garnishment,  and  it  appears 
that  the  note  had  not  heen  a$eigned  b^ore  it  wat  dishonored  for  rum- 
payment,  he  is  liable.'    These  views  were  entertAined  also  in  Mis- 


In  Missouri,  it  has  always  been  held,  that  negotiable  paper  may 
be  attached.'  In  the  earliest  reported  case  in  that  State,  involving 
the  question,  it  was  decided,  that  in  order  to  charge  the  maker  of 
such  paper  in  an  action  against  the  payee,  the  plaintifT  must  prove 

t  EnoB  V.  Tattle,  3  Conn.  S7. 
'  CaWcr  V.  Ftuiah,  21  Conn.  «06. 

*  Hnff  B.  MillB,  7  Terger,  43 ;  Tnnwr  o.  AnnatTong,  9  End.  41 3 ;  Hoore  v.  Greene, 
4  Hnraphre^B,  !99 ;  Daniel  n.  R&wliDg«,  6  Ibid.  403. 

*  YarborcHigh  v.  Thomp«on,  3  Smedea  &  Usrstu]!,  391 ;  Thompson  b.  Shelbr, 
IbW.  SB«. 

*  Bcou  v.  Hill,  3  Missonri,  S8;  St.  Lonts  Perpetnal  lat.  Co.  v.  Coben,  9  Ibid.  43) ; 
Quarlcs  v.  Porter,  IS  IbiJ.  76  ^  Colcoid  f.  Daggett,  18  Ibid.  S57. 
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that,  at  the  time  of  the  gamishiaeQt,  the  defendaat  was  the  holder 
of  the  note.^  The  court  once  vent  80  far  aa  to  sanction  a  judg- 
ment against  the  maker  of  a  negotiable  note,  though  he  stated  in 
his  answer  that  he  had  been  informed  and  believed  that  the  note 
was  assigned,  for  a  valuable  consideration,  before  the  garnishment;* 
but  in  another  case,  subsequently,  it  was  ruled  otherwise.'  The 
court  expressed  themselves  sensible  of  the  difficulties  that  exist  in 
holding  that  debts  evidenced  by  negotiable  paper  may  be  attached 
in  the  hands  of  the  payer,  particularly  as  the  statute  prescribes  no 
mode  by  which  an  assignee  can  be  brought  before  the  court,  and 
have  his  nghts  litigated.  "  But,"  say  the  court,  "  as  the  judgment 
is  not  conclusive  against  him,  unless  he  has  notice,  and  chooses  to 
come  in  and  interplead,  he- would  have  a  right,  at  any  subsequent 
time,  before  tlie  money  was  paid  over  to  the  attaching  creditor,  to 
arrest  the  payment,  or,  qfUr  payment,  a  right  to  hit  action,  to  recover 
it  back."*    This  position,  however,  was  afterwards  abandoned.' 

In  Maryland,  the  courts  have  gone  to  greater  lengths  in  sustain- 
ing  the  attachment  of  negotiable  paper  than  in  any  otiier  State. 
It  was  there  held,  at  an  early  day,  that  the  garnishment  of  the 
maker  of  a  note  in  a  suit  against  the  payee,  before  tiie  note  is 
passed  away  by  the  latter,  whether  before  or  after  it  becomes  due, 
will  be  sustauied.'  This,  of  course,  involves  the  total  destruction 
of  the  negotiability  of  Uie  note,  and  constitutes  a  fit  foundation  for 
a  subsequent  unexampled  decision  of  the  Court  of  Appeals  of  that 
State,  holding  that,  wKere  the  maker  of  a  negotiable  note  is,  be- 
fore its  maturity,  summoned  as  garnishee  of  one  who  then  owns 
the  note  ae  an  indoriee,  and  judgment  is  rendered  against  him, 
the  judgment  will  protect  him  against  an  action  on  the  note, 
brought  by  a  aubsequent  indoraee,  who  acquired  title  to  the  paper 
before  its  maturity,  and  without  any  knowledge  of  the  at^h- 
ment.' 

1  Scott  s.  Hill,  3  Mi«aoi]ri,  BS. 

*  QuBilM  i>.  Porter,  13  Musoari,  TS. 

>  Walden  v.  Valiant,  15  Missouri,  409. 

<  QaAr]m>.  Porter,  12  HiSBOuri.TS;  Colcot^  tr.  Dl^gett,  1 8  Ibid.  ftST. 

'  Funkhonser  d.  Hoir,  34  Miawuri,  44;  Dickey  n.  Fox,  Ibid.  SIT. 

'  Steuart  v.  Weat,  1  Harris  i.  Johnson,  bsfl. 

T  Somerrille  v.  Brown,  6  Qill,  399.  In  KielFer  v.  Ebler,  18  Penn.  State,  388,  the 
ooojt  use  tbe  following  langruige,  which  ii  striblnglj  illostraUie  of  the  ftrndamental 
error  of  the  Macjland  decision  :  "To  hold  that  an  attachment  preTenu  a  snbseqaent 
bonijide  indorsee  for  Talnc  from  acquiring  a  good  title,  would  be  almost  a  dcstroclioil 
of  one  of  tbe  essential  choracterialica  of  negotiable  paper.  It  wonld  be  a  great  injurj 
to  persons  in  embarrassed  circnnutaDcea  holding  Mich  paper ;  for  do  one  conld  buj  it 
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§  590.  In  concluding  this  ireviev  of  the  reported  decisions  in 
this  country  on  this  important  subject,  it  is  proper  to  remark,  that 
in  none  of  the  States  There  the  attachment  of  negotiable  paper 
has  been  sustained,  are  the  statutory  provisions  as  to  the  general 
scope  and  effect  of  an  attachment,  more  comprehensive  than  in 
those  States  where  the  contrary  position  is  taken.  In  every  State 
the  defendant's  oredite  may  be  attached ;  and  that  term  is,  as  to 
this  question,  fully  as  comprehensiTe,  as  if  the  statute  also  au- 
thorized —  as  is  frequently  ^e  case  —  the  attachment  of  righU  or 


■  §  591.  It  will  have  been  observed  that  some  of  the  courts  whose 
decisions  bare  been  referred  to,  indicate  that  an  attachment  of 
negotiable  paper  will  prevail  against  one  who  acquires  title  after 
the  attachment,  leith  notice  of  it.  If  notice  is  to  have  this  effect, 
an  important  question  arises  as  to  what  will  constitute  notice.  In 
Pennsylvania,  it  is  considered  that  the  doctrine  of  implied  notice 
by  lis  pendent  is  inapplicable  to  such  cases.'  It  can  hardly  be 
doubted  that  the  only  safe  and  consistent  rule  is  that  the  notice 
must  be  actual. 

§  592.  When  one  is  garnished  who  holds  no  relation  of  debtor 
to  the  defendant,  except  as  having,  before  the  garnishment,  made 
a  negotiable  note  to  him,  he  should  carefully  avoid  in  his  answer 
any  admiaaton  of  indebtedness ;  for  if,  in  disregard  of  the  rights 
which  may  have  been  already  acquired,  or  which  may  before  the 
maturity  of  the  note  be  acquired,  by  indorsees,  he  admit  a  debt, 
and  be  cliarged  in  respect  thereof,  his  payment  as  garnishee  will 
be  no  protection  to  him  against  an  action  on  the  note,  by  one  who 
acquires  the  same,  boTid  fide,  before  its  maturity ;  except  in  Mary- 
land ;  and  there,  only  until  the  true  principles  of  law  shall  have 
asserted  their  supremacy  over,  or  wise  legislation  shall  have  sup- 
planted, the  anomalous  and  dangerous  doctrine  there  established.' 

from  them  wiih  any  conOdenM  in  the  title.  Moreover,  it  would  prewnt  the  strange 
result,  dial  &e  Jnere  /landt  tack  paper  had  paaei  tiirou^,  and  the  mors  mdorKri  Viart  wen 
en  it,  ike  leu  it  would  be  viorlh  in  lAe  rtonof  aarkel ;  for  it  would  be  subject  to  the  more 
risks  of  attacbmeat." 

»  Kieflfer  o.  Ehler,  IS  Penn.  State,  388. 

*  Ormosd  d.  liojo,  11  Iiedell,  SM. 
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CHAPTER    XXIX. 

THE    aARMISREE'S    UABIUTT,    AS    APPEDTED    BT    PBH-EZISTXtTO    00»- 
TRACTS  WITH  THE  DEFEITDANT,  OB  TBIBD  PERSONS. 

§  593.  Hatiho  preriouBlj  considered^  the  liabilitj  of  a  gax- 
DiBhee,  in  respect  of  property  of  the  defendant  in  his  handa,  as 
affected  by  pre-ezisting  contracts  entered  into  by  him,  and  the 
piinciples  goreming  the  two  cases  being  Bitnilar,  it  only  remains 
to  exhibit  here  such  cases  as  refer  particularly  to  and  illustrata 
the  case  of  an  indebtedness  of  the  garnishee  to  the  defendant. 

§  594.  It  is  an  unqaeatioDable  doctrine  Uiat  the  garnishment 
of  a  person  cannot  be  permitted  to  interfere  with  a  contract  en- 
tered  into  between  him  and  a  third  person,  with  reference  to  hi> 
indebtedness  to  the  defendant.  Thus,  where  A.  drew  a  bill  of 
exchange  on  B.  in  favor  of  0.,  which  was  indorsed  by  C.  to  D., 
his  factor,  and  then  accepted  by  B.,  and  afterwards  B.  was  gar- 
nished in  a  suit  against  C. ;  it  was  held,  that  B.'s  acceptance  was 
an  express  contract  to  pay  D.,  the  factor,  and  that  B.  could  not, 
therefore,  be  held  as  gamiehee  of  C,  the  principal.^  So,  where 
A.  employed  B.,  at  an  annual  salaty  of  $900,  and  a  short  time 
after  the  engagement  commenced,  B.  requested  that  hia  salary 
mi{^t  be  paid,  as  it  accrued,  to  his  father,  to  whom  he  was  in- 
debted, and  A-,  with  the  approval  of  the  &ther,  agreed  so  to  do; 
it  was  held,  that  A.  could  not  be  charged  as  garnishee  of  B.  The 
court  said:  "The  statement  shows  clearly  a  special  agreement 
between  A.  and  B.'s  father,  at  the  instigation  of  the  sou,  to  pay 
the  father  the  wages  due  and  to  become  due  to  the  sou.  Such  an 
agreement,  once  being  made,  it  was  not  in  the  power  of  the  son  to 
revoke  it  without  the  father's  consent."  '  So,  although  a  father  is 
in  law  entitled  to  ttie  earnings  of  a  minor  son,  he  may  transfer  to 
the  son  a  right  to  receive  them ;  and  where  such  a  contract  is  en- 
tered into  without  any  fii^ud,  for  the  advantage  of  the  son,  he  is 

1  Ante,  Ch.  XXIU 

■  Van  Staphorit  v.  Fearce,  4  Man.  SS8. 

*  Swiiber  d.  Hich,  I  Smedes  &  AUnhnll,  MI ;  WIiiM  v.  Kduvdun,  IS  N«w  Btxuf, 
93  i  VinceDt «.  Wauoo,  IS  Penn.  SUIe,  96. 
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entitled  to  the  aTsile  of  his  l&bor,  and  thej  cannot  be  attached  for 
his  father's  debt.  And  in  such  case,  if  the  father  knove  of  the 
son's  making  a  contract  for  his  servioos  on  his  own  account,  and 
makes  no  objection  to  it,  there  is  an  implied  assent  that  the  son 
shall  have  his  earnings.'  So,  where  the  defendant  was  indebted 
to  the  ga.rnishees,  in  the  snm  of  1 2,000,  and  agreed  to  serve  tbem 
as  bookkeeper  for  a  year,  at  a  salary  of  $1,500,  payable  monthly ; 
and  that  be  should  receive  in  money  only  enough  to  pay  the  neces- 
sary expenses  of  his  family,  and  the  remainder  of  his  salary  was 
to  he  applied  to  the  liquidation  of  bis  debt ;  and  the  garnishees 
,  had  paid  him  $500,  which  was  a  reasonable  sum  for  his  family 
expenses ;  it  was  held,  that  tliey  could  not  be  charged.'  So,  where 
tbe  garnishee  had  become  bail  for  another,  on  condition  that  the 
latter  should  work  for  him,  and  the  wages  should  remain  in  the 
garnishee's  bauds,  to  indemnify  him  for  his  liability ;  it  was  held, 
that  the  contract  could  not  be  interrupted  by  the  garnishment,  but 
should  be  sustained,  and  the  respective  rights  of  the  parties  pre- 
served under  it.^  So,  where  A.  was  indebted  to  B.,  and  B.  agreed 
to'  receive  payment  thereof  in  shoemaker's  work  to  be  done  by  a 
firm  in  which  A.  was  a  partner ;  and  work  to  the  amount  of  the 
debt  was  done  by  the  firm  for  B. ;  and  tliereaft:6r  B.  was  summoned 
as  garnishee  of  A. ;  be  was  held  not  to  be  chargeable.*  So,  where 
a  railroad  company  was  summoned  as  garnishee  of  one  who  had 
contracted  to  do  certain  work  upon  the  road,  and  the  contract 
contained  a  stipulation  which  authorized  the  company,  if  it  saw 
fit,  to  see  that  the  laborers  employed  by  the  contractor  were  paid, 
EUid  to  withhold  from  him  an  amount  of  his  earnings  sufficient 
for  1'hat  purpose,  and  to  use  it  in  paying  the  laborers ;  it  was 
held,  tiiat  the  garnishment  of  the  company  could  not  bare  the 
effect  of  setting  aside  this  contract,  and  that  the  company  had 
the  right  to  hold  whatever  was  due  the  contractor  until  the 
laborers  were  paid  by  him,  or  itself  apply  the  amount  to  such  pay- 
ment.' So,  where  one  agreed  to  work  for  a  firm,  under  an  under- 
standing, assented  to  by  all  the  parties,  that  hia  wages  should  be 
paid  by  applying  the  same  to  the  payment  of  the  rent  of  a  house 

1  Whiting  v.  Eirie,S  Pick.  301;  UancheaMr  v.  Smith,  19  Ibid.  113  j  Biaj  v.  Wheeler, 
»  Termont,  51*. 

*  Hnll  V.  Magee,  97  AlabtUM,  4U. 

■  White  V.  RiclinrdHia,  13  New  Hkmp.  93. 

*  RuMril  V.  ConverB,  7  New  Hunp.  343. 

*  Tajlor  V.  BuiUngton  ft  M.  B.  B.  Co.,  5  lom,  114. 
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occupied  by  him  as  a  tenant  of  one  of  the  firm ;  it  waa  hold,  tiiat 
the  firm  were  exonerated  from  any  other  mode  of  payment,  and 
could  not  be  charged  as  Ms  garnishee  on  accomit  of  wages  earned 
by  Mm.' 

§  SdA.  A  question  arises  here,  as  to  the  effect  of  the  Statute  of 
Frauds  on  Terbal  contracts  entered  into  by  the  garnishee  with 
third  persons,  and  coming  within  the  terms  of  the  statute,  and 
which  he  sets  up  In  discharge  of  his  liability  to  the  defendant. 
In  Vermont,  it  has  been  decided  that  such  contracts  cannot  be  set 
up  by  the  gamishee,  so  as  to  defeat  the  recourse  of  the  attaching 
plaintiff  against  him.'  This  proceeds  upon  the  erroneous  idea, 
that  a  verbal  contract  coming  within  tlie  terms  of  the  statute  is 
absolutely  void ;  but  the  better  view  doubtless  is  that  taken  by 
the  Supreme  Court  of  Massachusetts,  holding  the  contract  not 
absolutely  void  per  »e,  but  that  no  action  can  be  maintained  on 
it,  if  the  party  sought  to  be  charged  plead  the  statute,  and  that 
the  privilege  of  pleading  ij  is  a  personal  one,  and  may  be  waived, 
if  the  party  choose.  Therefore,  where  the  defendant  kept  a 
boarding-house  for  the  workmen  employed  in  the  garnishee's 
manufactory,  and  the  garnishee  became  indebted  to  ttie  defendant 
for  their  board  ;  but,  when  the  defendant  began  to  keep  the  house, 
it  was  verbally  agreed  between  the  defendant,  the  garnishee,  and 
several  third  persons,  who  subsequently  furnished  her  with  pro- 
visions and  other  eupplies,  that  the  supplies  should  be  delivered 
and  charged  to  the  defendant,  and  that  at  the  end  of  each  quarter, 
the  garnishee  would  see  that  the  persons  who  furnished  them 
were  paid  ;  the  court  held,  that  whatever  the  garnishee  was  liable 
for  on  this  guaranty,  must  go  to  discharge  his  debt  to  the  defend- 
ant, and  that  the  garnishee,  though  his  undertaking  was  wittiin 
the  statute,  was  not  bound,  against  bis  own  choice,  to  set  up  that 
statute  in  order  to  avoid  his  promise.' 

§  596.  But  where  a  garnishee  relies  on  a  contract  with  a  third 
persen,  as  affecting  his  liability  to  the  defendant,  it  must  appear 
that  such  third  person  stood  in  such  position  as  to  have  a  legal 
right  to  enter  into  the  contract,  and  that  it  was  entered  into  with 
the  defendant's  assent ;  otherwise  it  will  be  unavailing.     Thus, 

>  Mason  V.  Ambler,  S  Allen,  1 34.  • 

>  Uucltine  u.  Page,  4  Vermont,  49  ;  Strong  v.  Milchell,  19  Ibid.  644. 
*  Cabin  V.  BigeloiT,  IS  Pick.  3«9 ;  Swett  ir.  Ordwaj,  S3  lUd.  S6C. 
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vhere  A.  disclosed,  as  garnishee,  that  he  had  executed  a  note  to 
B.,  the  defendant,  which  was  transferred  by  B.  to  C,  as  collateral 
Becurjtj  for  a  debt  dne  to  0.,  and,  before  the  garnishment,  A. 
paid  6.  a  part  of  the  note,  and  C.  thereupon,  without  B.'s  knowl- 
edge, released  him  from  any  further  claim  upon  it ;  it  was  held, 
that  0.  had  no  legal  right  to  discharge  A.  from  liability  for  the 
balance,  without  B.'s  assent,  and  A.  was  accordingly  charged  as 
garnishee  in  respect  thereof.^ 

§  697.  Where  the  garnishee  is  indebted,  it  will  not  vary  hifl 
liability,  that  his  contract  with  the  defendant  is  to  pay  the  money 
in  another  State  or  country  than  that  in  which  the  attachment  is 
pending.  Thus,  where  it  was  urged  as  a  ground  for  discharging 
a  garnishee,  that  his  debt  to  the  defendant  was  contracted  in 
England,  and  was  payable  there  only,  so  that  the  defendant  could 
not,  and  therefore  the  plaintiff  could  not,  make  it  payable  else- 
where, the  court  said  :  "We  do  not  perceive  any  legal  principle 
upon  which  the  objection  rests.  This  was  a  debt  from  the  gar- 
nishee everywhere,  in  whatever  country  his  person  or  property 
might  be  found.  A  suit  might  have  been  maintained  by  the 
defendant  here,  and  therefore  the  debt  may  be  attached  here." ' 
So,  where  the  debt  was  contracted  where  the  garnishment  took 
place,  but  the  garnishee  agreed  to  pay  the  money  in  another 
State,  he  was  nevertheless  charged ;  the  court  referring  to  the  case 
just  cited  as  sustaining  their  decision.' 

■  Smrterant  v.  BoUiuoa,  18  FL^k.  ITS. 
[*25] 
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CHAPTER  XXX. 

TO!    OIANISHEE'S    UABIUTT,   IB    APVBCTKD    BT    i.    FBAinnTLENT    Af- 
TEKFT     BT     THE    DEFVNSiJfT    TO  DEFEAT    THE    PATHEin    OF    HIS 

§  598.  Oases  bare  arisen,  in  which  &  person  indebted  baa 
sought  to  prevent  his  effects  from  being  reached  for  the  payment 
of  hi£  debts,  by  selling  property,  and  taking  promissory  not«8 
therefor  payable  to  third  persons,  in  the  ezpectation  that  such 
notes  could  not  be  reached  by  garnishment.  All  such  attempts, 
being  in  &aud  of  just  crediton,  have  been  entirely  discouul&- 
naaced  vhererer  tiiey  bare  been  made,  and,  if  the  drcumstances 
permitted,  without  violating  established  legal  princi[Jle8,  have  been 
defeated. 

§  699.  Thus,  in  Yennont,  it  appeared  from  the  aiisver  of  the 
garnishee  that  he  bad  been  indebted  to  the  defendant ;  that  the 
def^dant  sud  to  him  he  was  afraid  his  creditors  would  attach 
flie  debt,  and  desired  the  garnishee  to  give  notes  payable  to  a 
third  person,  which  was  done,  without  the  concurrence  or  knowl- 
edge of  the  third  person.  Tbe  court  said :  "  We  could  not  feel 
justified  to  allow  so  obvious  a  subterfoge  to  interpose  any  obstacle 
in  tbe  way  of  this  process.  If  the  person  to  whom  tbe  note  is 
payable  is  now  the  bond  fide  holder  of  this  note,  and  received  it  in 
the  due  course  of  business,  while  it  was  still  current,  the  interest 
thus  acqiured  cannot  be  defeated  by  this  process,  although  pend- 
ing at  tbe  time  the  holder  acquired  a  title  to  it.  But  if  the 
holder  took  the  note  when  overdue,  he  took  it  subject  to  all  the  . 
defences  which  existed  while  the  note  was  in  tbe  hands  of  the 
defendant.  Among  such  defences  may  be  reckoned  attachment 
by  this  process."  ^  So,  in  New  Hampshire,  where  A.  sold  property 
to  B.,  and  unnegotiable  notes  therefor  were  executed  to  C,  a 
resident  in  another  State,  who  was  unknown  to  B. ;  and  A.,  at 
the  time  of  selling  the  property  and  taking  the  notes,  said  he  was 
owing  some  debts  that  he  never  meant  to  pay,  and  some  that  he 

^  Camp  V.  Clark,  14  TennoDt,  367.    Se«  Bibb  r.  Smith,  1  Dona,  S80 ;  Honh  v. 
Darb,  S4  Vennont,  363. 
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would  pay  wheo  he  was  read; ;  the  court  held  the  transaction 
fraudulent  as  to  A.'s  creditors,  and  charged  B.  as  his  garnishee.^ 
So,  in  Connecticut,  where  A.,  with  a  riew  to  keep  his  property 
out  of  the  reach  of  his  creditors,  and  in  parsuftnce  of  a  combina- 
tion with  B.  for  that  purpose,  sold  goods  belonging  to  liim  as  the 
property  of  B.,  and  took  from  the  vendee  a  negotiable  note, 
payable  to  B.  at  a  future  day,  which  B.  assigned,  before  it  became 
due,  to  C,  who  was  acquainted  with  the  transaction  ;  it  was  held, 
that  the  vendee  was  the  debtor  of  A.,  and  was  therefore  liable  as  - 
Ms  garnishee.* 

§  600.  In  Massachusetts  this  case  arose.  A.  collected  in  New 
York,  a  sum  of  money  for  B.,  in  Boston,  and  had  it,  on  his 
return  to  the  latter  place,  in  a  thousand-dollar  hill.  Seeing  B., 
he  informed  him  that  he  had  the  money  in  that  shape,  and  would 
then  have  paid  6.  ttie  amount  due  him,  if  the  bill  could  have 
been  changed.  As  that  could  not  then  he  done,  B.  requested  A, 
to  {^ve  him  his  negotiable  note  for  the  amount  due  him;  in 
respect  of  which,  by  the  law  of  MasBachusetts,  A.  could  not  be 
charged  as  gai-nishee  of  B.  The  note  was  ^ven,  and  immediately 
afterward  A.  was  garnished.  Facts  in  the  case  tended  to  show 
that  the  note  was  given  for  the  purpose  of  preventing  the  amount 
collected  by  A.  from  being  reached  by  the  creditors  of  B.  by 
garnishment ;  and  it  was,  therefore,  contended  that  A.  was  still 
the  debtor  of  B.,  and  therefore  liable ;  but  the  court  held  the 
note  to  be  a  payment  fro  taritOf  and  that  the  garnishee  was  not 
chargeable.' 

§  601.  In  all  cases  where  one  indebted  to  another  gives  an  obli- 
gation to  pay  the  debt  to  a  third  person,  it  may  be  considered  as 
.  a  sound  rule,  that,  in  order  to  make  such  obligation  effectual  to 
defeat  an  attachment  of  the  debt  as  due  to  the  original  creditor,  it 
must  be  shown  that  the  obligation  to  the  third  person  was  hon&jidt 
and  upon  adequate  conuderation.* 

1  Green  v.  Donglitj,  4  New  Bunp.  STS. 

>  EnoB  t.  Tuiile,  3  Conn.  ST.    See  Price  e.  Bndbrd,  *  LonUuia,  SB. 

■  Wood  >.  BodweU,  la  Pick.  SBS. 

*  Lwigl^  >.  Benj,  U  New  Bunp.  SI 
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OHAPTEB  XZXI. 

THE  OASNtSHEE's  LUBIUTT,  AB   AFFSCIED  BT  AN  EQUITABLE  ASSION- 
MBNT  OF  THE  DEBT. 

§  602.  We  have  previously  seen '  that  an  eqttitable  aseignment 
of  personal  property  of  a  defendant  in  the  hands  of  a  garnishee, 
mil  relieve  the  latter  from  liability  as  garnishee  on  accoout  of 
such  property.  We  come  now  to  the  apjdicalion  of  the  same 
principle  to  a  debt  due  from  the  garnishee  to  the  defendant. 
When  it  is  sought  to  reach  by  garnishment  a  credit  of  the  de 
fendant,  it  must  be  both  legally  and  equitably  due  him.  There* 
fore,  a  debt  due  to  one  as  a  trustee  for  another,  cannot  be  attached 
in  an  action  against  the  trustee,  because  though  legally  due  him, 
it  is  not  his  property,  but  another's.  Thus,  a  note  having  been 
placed  in  the  bands  of  an  attorney  at  law  for  collection,  he  ex- 
tended the  time  of  payment,  and  took  a  new  obligation  in  his  own 
name.  A  creditor  of  the  attorney  sought  to  subject  the  debt 
secured  by  this  obligation  to  the  payment  of  a  debt  due  him  from 
the  attorney.  The  evidence  showed  that  the  latter  did  not  take 
the  obligation  in  his  own  right,  or  for  his  own  benefit;  and  it 
was  held,  that  the  attachment  could  not  be  sustained.'     So,  where 

A.  undertook  to  furnish  B.  certain  locks,  and  did  furnish  them 
to  a  certain  amount.  Afterwards  B.  was  summoned  as  garnishee 
of  A.,  and  after  the  garnishment  he  received  notice  that  A.  waa 
doing  business  merely  as  the  agent  of  another :  it  was  held,  that 

B.  was  not  chargeable  as  garnishee  of  A.' 

So,  where  one  was  summoned  as  garnishee  of  J.  S.,  and  ait- 
Bwered  that  he  had  executed  a  note  to  J.  S.,  and  given  a  mort- 
gage to  secure  its  payment ;  but  that  he  received  the  consideration 
thereof  from  S.  H.  S.,  the  father  of  J.  S.,  and  always  paid  Uie 
interest  thereon  to  him ;  and  that  he  had  never  known  J.  S.,  or 
transacted  any  business  with  him ;  and  it  appeared  in  evidence 
that  the  note  was,  at  the  death  of  S.  H,  S.,  found  by  his  execntOTB 

>  Ante,  Cb.  JLXIV.  *  Kalej  v.  Abbot,  14  New  Hamp.  399. 

*  Bodgen  v.  Hendaley,  3  Lonisituu,  B9T. 
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among  liis  papers,  ajid  was  scheduled  by  S.  H.  S.  as  a  part  of  his 
assets ;  and  that  S.  H.  S.  was  in  the  habit  of  lending  money  on 
notes  and  mortgages,  taking  the  securities  in  the  names  of  his 
different  relatives ;  that  he  never  surrendered  his  right  to  them 
vhon  he  retained  poBsession  of  the  papers,  hut  considered  them 
as  his  own  property,  and  such  vas  Uie  case  with  the  note  in' 
question  ;  that  the  note  never  was  in  tlie  possession  of  J.  S., 
nor  did  he  ever  make  any  claim  to  it ;  hut,  on  the  contrary, 
S.  H.  S.,  when  it  was  given,  told  the  maker  that  he  would 
always  find  it  in  his  possession :  it  was  held,  that  the  note  did 
not  belong  to  J.  S.,  and  that,  therefore,  the  garnishee  could  not 
be  charged.^ 

The  same  principle  is  applicable  to  all  cases  of  eqnitable  assign- 
ments of  debts ;  where  the  defendant  may  be  legally  entitled  to 
collect  the  debt,  but  not  for  his  own  benefit. 

§  603.  Tlie  doctrine  which  establishes  the  assignability  in  equity 
of  choses  m  action,  arises  fVom  the  public  utility  of  increasing  the 
quantity  of  transferable  property,  in  aid  of  commerce  and  of 
private  credit."  It  is  a  well-known  rule  of  the  common  law, 
that  no  possibility,  right,  title,  or  thing  in  action,  can  be  granted 
to  third  persons.  Hence,  a  debt,  or  other  chote  in  action,  could 
not  be  transferred  by  assignment,  except  in  case  of  the  king ;  to 
whom  and  by  whom  at  the  commbn  law  an  assignment  of  a 
ehoie  m  action  could  always  bo  made ;  for  the  policy  of  the  rule 

,  was  not  supposed  to  apply  to  the  king.  So  strictly  was  this 
doctrine  construed,  that  it  was  even  doubted  whether  an  annuity 
was  assignable,  although  assigns  were  mentioned  in  the  deed 
creating  it.  And  at  law,  with  the  exception  of  negotiable  instru- 
ments and  some  few  other  securities,  tliis  still  continues  to  be  the 
general  rule,  unless  the  debtor  assents  to  the  transfer ;  but  if  he 
does  assent,  then  the  right  of  tlie  assignee  is  complete  at  law,  so 
that  he  may  maintain  a  direct  action  against  the  debtor,  upon 
the  implied  promise  to  pay  him  the  same,  which  results  from 
such  assent.  But  courts  of  equity  have  long  since  totally  disre- 
garded this  nicety.  They  accordingly  give  effect  to  assignments 
of  choaes  in  action.  Every  such  assignment  is  considered  in  equity 
as  in  its  nature  amounting  to  a  declaration  of  trust,  and  to  an 
agreement  to  permit  the  assignee  to  make  use  of  the  name  of 

'    I  Lelaod  v.  S«biii,  7  Foster,  74.  ■  Dix  c.  Cobb,  *  Mass.  50S. 
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the  assignor,  in  order  to  recover  the  debt,  or  to  reduce  the  proper^ 
into  possession.' 

§  604.  Hence  where  it  appears  that  a  debt  due  from  the  gar- 
nishee to  tlie  defendant  had  been  equitably  assigned  before  the 
'garnishment,  tlie  court  vill  take  cognizance  of  the  assignment 
and  protect  the  rights  of  the  assignee.  For,  as  the  defendant 
has  parted  with  his  interest  in  the  debt,  and  can  no  longer  main- 
tain an  action  for  it  against  the  garnishee,  for  his  own  benefit ; 
and  as  the  plaintiff  can  acquira  no  greater  interest  in  tlie  debt 
than  the  defendant  had  at  the  time  of  the  garnishment ;  it  results 
that  the  garnishee  cannot  be  charged  for  that  which,  equitably, 
he  has  ceased  to  owe  to  the  defendant,  and  owes  to  another 
person. 

The  extent  to  which  courts  will  protect  the  rights  of  parties 
under  equitable  assignments,  is  illustrated  bj  the  following  case: 
A.  made  a  contract  with  B.  in  relation  to  some  wool,  the  effect  of 
which  was,  that  A.  still  retained  an  interest  in  the  samo,  during 
the  process  of  manufacturing  it.  B.  agreed  to  effect  an  insurance 
on  the  wool  for  the  benefit  of  A.,  and  procured  a  policy  in  his  own 
name  in  pursuance  of  that  agreement,  and  for  that  object.  After 
tlie  making  of  the  policy,  and  before  a  loss  under  it,  B.  informed 
A.  that  ho  had  effected  an  insurance  for  A.'b  benefit,  pursuant  to 
tlie  previous  stipulation.  Afterward  the  wool  was  destroyed  by 
fire,  and  the  insurance  company  was  summoned  as  garnishee  of 
B. ;  and  A.  became  a  party  to  the  suit  claiming  the  insurance  - 
money,  under  his  arrangement  with  B.  It  was  held,  tliat  A.  had 
an  equitable  interest  in  the  policy,  equivalent  to  that  of  au  assignee 
of  a  ckoM  in  action,  and  sufficient  to  enable  him  to  hold  the  avails 
of  the  same  as  against  the  attaching  creditor.' 

§  605.  As  a  general  rule,  personal  property  has,  in  contempla- 
tjon  of  law,  no  locality  or  aUue,  but  ia  deemed  to  follow  the  person 
of  the  owner.  Hence  it  results,  that  a  voluntary  transfer  or  alien- 
ation is  goyerned  by  the  law  of  the  place  of  his  domicile.    It  is  also 

'  S  Storj'a  Equity,  {  1039,  lUO. 

*  Providence  Countj  Bunk  b.  Bemon,  !4  Pick.  M*.  See  Gi«en  v.  GiUett,  «  D«j, 
485;  Lamkin  v.  Phillips,  9  Porter,  98;  Hodson  v.  McConnell,  IS  Llinois,  ITO;  Galcoft 
&  Chicago  U.  R.  R.  Co.  v.  Meniies,  S6  Ibid.  121 ;  Carr  e.  Waugh,  38  Ibid.  418 ;  Wbll- 
tL-D  V.  Little,  Geor^a  Dedsions,  Part  H  99 ;  Forepaugh  v.  Appold,  1 7  B.  Monroe,  639 ; 
Patten  u.  Wilaon,  »4  Penn.  State,  299. 
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a  general  priadple,  saactioiied  and  acted  oa  in  all  civilized  coun- 
tries, that  the  laws  of  one  country  will,  hj  what  is  termed  the 
comity  of  nations,  be  recognized  and  execated  in  another,  where 
the  rights  of  individuals  are  concerned.  Therefore  the  law  of  the 
place  where  a  personal  contract  is  made,  is  to  govern  in  deciding 
upon  its  validity  or  invalidity ;  and  a  conveyance  of  personal 
property  which  is  valid  by  that  law,  is  equally  eSectual  elsewhere. 
These  principles  apply  to  debts  and  other  oliogea  in  action,  as  well 
as  to  any  other  species  of  personal  property.  While  the  mle  that 
the  law  of  one  nation  will  be  carried  into  effect  in  the  territories 
of  another,  is  subject  to  some  exceptions,  yet  as  a  general  rule  it 
is  established,  and  has  an  application  to  the  subject  now  under 
discussion,  in  connection  with  an  assignment  of  a  debt  in  one 
State,  in  such  a  manner  as  to  be  effectual  by  the  laws  of  that 
State,  but  which  is  wanting  in  some  particular  to  make  it  so  in 
another  State,  where  the  debtor  resides.  In  such  case  the  assign- 
ment will  be  sustained  as  against  an  attaching  creditor,  residing 
in  the  State  where  the  assignment  was  made ;  ^  and  also  against 
one  residing  in  the  State  where  the  debt,  or  chote  in  action,  is.^ 

§  606.  In  order,  however,  that  the  rights  of  the  assignee  should 
be  fully  protected,  it  is  importent  that  he  immediately  notify  the 
debtor  of  the  assignment.  Though  the  assignment,  as  between, 
^e  parties  to  it,  is  complete  and  effectual  from  the  moment  it  is 
made,  and  the  assignor,  if  be  afterward  receive  payment  of  the 
debt,  will  be  obliged  to  pay  the  amount  to  the  assignee,  yet  the 
debtor  is  under  no  obligation  to  pay  the  assignee  until  he  receive 
notice  of  the  assignment.  Aiter  that,  a  payment  to  the  assignor 
will  be  at  the  debtor's  peril. 

§  607.  Hence,  if  a  debtor  he  summoned  as  garnishee  of  his 
creditor,  and  have  received  no  notice  of  an  assignment  of  his 
debt,  a  judgment  rendered  against  him  will  protect  him  from  sub- 
sequent liability  to  an  assignee.^  If  he  have  received  information 
of  an  assignment,  it  is  his  duty,  in  answering,  to  state  that  fact, 

I  Van  JIuskirk  e.  Hartlbrd  Fim  Ina.  Co.,  14  Conn.  SS3 ;  Barlock  v.  Tajlor,  16  Pick. 
335;  Whipple  u.  Thayer.  Ibid,  SS;  DanieU  v.  Wilkrd,  Ibid.  36;  ManiQ  c.  Potter,  11 
Uraj,3T;  Noble  v.  Smitli,  6  Rhode  Uluid,446;  Ruuetl  d.  Tunno,  11  Richaidsoi),  803. 

<  Houiion  >.  Nowland,  T  Gill  &  Johoaoii,  480 ;  Wilton  n.  Cubod,  13  Mar7liuid,  M; 
Mowrej  n,  Crockor,  S  Wiaconain,  3SS. 

*  Tudor  ».  Perkins,  3  Da;,  364;  Richardi  t^  Grig^,  16  HiuoDri,4l6;  Clodleltsr* 
Cox,  I  SoMd,  330;  McCoid  ir.  Beatqr,  IS  lowft,  S»»;  Doddv.Brott,  1  Minnasata, 370. 
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BO  as  to  guard  tlie  rights  of  the  osEignee ;  but  more  especially  his 
ova :  for  if  he  fEul  to  do  so,  and  judgment  go  against  him  as  a 
debtor  of  the  assignor,  it  will  afford  him  no  protection  against  a 
suit  hy,  and  a  second  payment  to,  the  assignee.'  The  particular 
shape  in  which  this  information  may  have  been  received  is  of  no 
consequence,  provided  it  be  shown  to  have  been  derived  &om  the 
assignee  or  his  agent.*  And  it  is  no  part  of  the  garnishee's  duty 
(except,  perhaps,  in  those  New  England  States  where  facts  stated 
in  the  garnishee's  answer  are  regarded,  only  so  far  as  he  may  de- 
clare his  belief  of  their  truth)  to  ascertain  the  truth  or  falsity  of 
the  information,  before  he  determines  whether  ho  will  state  it  in 
his  answer.  True  or  false,  it  should  be  stated  in  every  case, 
whether  tlie  answer  is  in  itself  conclnsive,  or  may  be  controverted 
and  disproved.  For  if  the  answer  be  conclusiTe,  and  the  garnishee 
fails  to  state  the  information  he  has  received,  because  he  may  not 
believe  it  to  be  true,  he  assumes  all  the  responsibility  of  the  cor- 
rectness of  his  belief,  not  only  as  to  the  facts  within  his  knowledge, 
but  as  to  other  facts,  of  the  existence  of  which  he  may  be  ignorant, 
and  which  might  show  his  information  to  be  true.  And  if  the 
answer  be  not  in  itself  conclusive,  but  may  be  controverted  and 
disproved,  he  should  not  prejudge  tiie  case,  and  decide  that  the 
information  is  untrue ;  but  should  leave  the  plaintiff  to  deny,  and 
the  court  to  adjudicate  its  truth.' 

§  608.  An  assignment  of  a  debt  will  protect  the  rights  of  the 
assignee  from  a  subsequent  attachment  against  the  assignor 
though  no  notice  may  have  been  given  to  the  debtor  before  the 
attachment,  if  it  be  given  in  time  to  enable  him  to  take  advantage 
of  it  before  judgment  against  him  as  garnishee.*     And  it  is  his 

>  Kngent  D.  Opd^ke,  9  Robinson  (La.),  453;  Crarton  r.  Clu-k,  II  Alabama,  7BT; 
Fostern.  Wliite,9FDrlcr,  221;  ColTin  d.  Ridi,  3  Ibid.  ITS;  Lamkin  c.  Phillips,  9  Ibid. 
38  ;  Pitta  v.  Mower,  IB  Maine,  361  ;  Bunker  d.  Gilmore,  40  Ibid.  BS;  Wallers  u.  Wub- 
ington  Ins.  Co.,  1  Iowa,  404 ;  Prescott  it.  Hull,  17  Johnl.  aB4  ;  Kimbrougb  d.  Davis, 
34  Alabama,  BBS ;  Page  t>.  Thompson,  43  New  Hamp.  373. 

<  Bank  of  St.  Mary  v.  Morton,  13  RoliinBOn  (La.),  409. 

»  Foster  b.  Walker,  S  Alabama,  177  ;  WIcka  v.  Brancb  Bank,  IS  Ibid.  69*. 

•  Dii  p.  Cobb,  4  Mass.  508;  Slevens  v.  Stevens,  1  Ashinead,  190;  PcUman  b.  Hart, 
IPenn.  $Ule,263;  CraTton  r.  Clark,  1 1  Alabama,  787 ;  Smitb  u.  Sterritt,  24  Missouri, 
260  ;  Walters  v.  Washington  Ina.  Co.,  1  Iowa,  404  ;  Muir  v.  Schenck,  3  Hill  (N.  Y.}, 
!2B.  That  the  doulrine  stated  in  the  tent  is  correct,  cannot,  I  think,  be  reasonably 
doubted;  bo(  in  Connecticut  and  Vermont,  il  is  held,  that  an  attachment  of  a  debt, 
made  before  notice  ofiU  assignment,  will  prevail  against  the  assignment,  thongii  notice 
be  given  to  the  debtor  before  jodgmenl  against  him  as  garnishee.  Judah  p.  Jadd,  5 
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duty,  at  any  time  before  such  judgment,  to  make  such  notice 
known  to  the  court ;  failing  in  which,  the  judgment  will  avail  him 
nothing  as  a  defence  agaioet  an  action  by  an  assignee  of  the  debt.* 

§  609.  An  asBignment  of  a  debt  is  usually  made  in  writing,  but 
this  formality  is  not  necessary  where  the  debt  is  evidenced  by  a 
writing ;  a  delivery  of  which  to  the  assignee,  for  a  valuable  con- 
sideration, will  operate  an  assignment,  so  far  as  to  enable  him  to 
maintain  an  action  upon  it  in  the  name  of  the  assignor.^  Wher- 
ever, therefore,  a  writing  given  by  a  garnishee  to  the  defendant, 
has  been  bond  fide  transferred  by  delivery  to  a  third  person,  the 
garnishee  cannot  be  charged.  Thus,  where  the  evidence  of  the 
garnishee's  indebtedness  consisted  of  a  certificate  of  a  certain 
amount  of  lumber  cut  for  him  by  the  defendant,  with  a  statement 
of  what  was  to  be  paid  for  it,  attested  by  third  persons,  and  before 
the  garnishment  this  certificate  was  assigned  by  delivery;  the 
court  held  the  assignment  good,  and  discharged  the  garnishee.' 
So  where  a  lessor  delivered  to  his  creditor  a  lease,  on  which  rent 
was  due,  to  enable  him  to  receive  the  same  in  part  payment  of  the 
lessor's  debt  to  him,  and  the  lessee  knew  of  the  delivery  for  that 
purpose,  and  agreed  to  account  to  the  creditor  for  the  rent  due ; 
it  was  held  a  good  equitable  assignment  of  the  rent  as  f^inst  an 
attaching  creditor  of  the  lessor.* 

§  610.  It  is,  however,  impracticable  thus  to  transfer  by  delivery 
a  book  account  or  other  debt,  not  evidenced  by  writing.  As  a 
symbolical  delivery  of  personal  property,  so  situated  that  an  actual 
delivery  of  it  could  not  be  made,  has  been  regarded  as  sufficient 
BO  the  assignee  of  a  judgment,  or  of  a  book  debt,  may,  upon  the 
same  principle,  be  enabled  to  establish  his  rights  without  proof  of 
an  actual  delivery.  For  a  delivery  of  a  transcript  of  them  would 
not  prove  a  delivery  of  the  debt  or  judgment.  It  would  only  prove 
the  delivery  of  something  indicative  of  their  existence  and  of  the 
uitention  of  the  parties.  Other  evidence,  showing  that  the  transfer 
had  been  completed,  would  be  sufficient."    In  all  such  cases  the 

Day,  931;  Bisliop  b.  Holcombe,  10  Conn.  444;  Tan  Bnskirk  e.  Hartford  F.  I.  Co.,  14 
lUd.  141 ;  Ward  u,  Morrison,  Si  Vermont,  693. 
1  Crayran  a.  Hark,  11  Alabama,  TS7. 

*  King  D.  Murpliy,  1  Stenart,  228 ;  Baylej  on  Bilta,  Ed  Am.  Ed.  103. 

*  Littlefield  b.  Smith,  17  Maine,  3ST ;  Hardy  ».  Colby,  43  Ibid.  381 ;  Bya»  u.  Qrif- 
fin,  91  Missisaippi,  603. 

*  DoddUd.  TriclieU,  lOMetcalf,  ISO.  *  Porter  v.  Bnllwd, »  Maine,  44$. 
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assigmDeiit  should,  for  g;reater  certaiaty,  be  written;  though,  as 
we  shall  presently  see,^  a  verbal  aesignmeut,  if  assented  to  by  the 
debtor,  will  suffice. 

An  oBsignment  of  a  Mose  in  action,  or  of  a  fund,  need  not  be  by 
any  particular  form  of  words,  or  particular  form  of  instrument. 
Any  binding  appropriation  of  it  to  a  particular  use,  by  any  writing 
whatever,  is  an  assignment,  or  what  is  the  same,  a  transfer  of  the 
ownership.  Thus,  a  power  of  attorney  to  collect  moneys  and  pay 
them  over  to  certain  named  parties,  was  held,  as  soon  as  the 
moneys  were  collected,  to  be  in  effect  an  assignment.^  So,  a 
power  of  attorney,  irrevocable,  authorinng  the  attorney  to  collect 
a  sum  of  money,  to  his  own  use,  is  a  constructive  assigmnent  of 
the  money  to  him.'  So,  a  power  of  attorney  to  receive  all  the 
money  due  fi-om  A.  to  the  constituent,  and  to  give  a  discharge 
therefor  in  the  constituent's  name,  with  a  clause  stating  that  this 
"  is  an  assignment  of  the  same,"  constitutes  an  assignment  of  Uie 
debt  to  the  attorney,  though  the  power  is  not  in  terms  irrevocable, 
-  and  does  not  expressly  authorize  the  attorney  to  receive  the  money 
to  his  own  use.*  So,  where  a  garnishee  disclosed  indebtedness  to 
the  defendant,  but  stated  that  the  defendant  had  drawn  an  order 
on  him  to  pay  the  balance  of  his  account  to  a  third  person ;  and 
it  was  objected  that  this  was  no  assignment,  because  it  did  not 
purport  to  be  for  value  received,  and  because  it  did  not  appear  but 
that  the  drawee  named  in  the  order  was  the  servant  of  the  de- 
fendant, to  receive  the  money  for  the  defendant's  use ;  it  was  held, 
that  there  was  a  primd  facie  assignment,  and  that  the  words  vahu 
received  were  not  necessary."  So,  where  A.  was  indebted  to  B.  on 
a  book  account,  and  B.  drew  out  a  bill  of  the  items,  and  wrot«  at 
the  bottom  a  request  to  A.  to  pay  the  amount  to  C. ;  and  notice 
of  the  assignment  was  given  to  A. ;  and  afterwards  A.  was  gai^ 
nished  in  a  suit  gainst  B.,  and  was  charged  as  garnishee  and  paid 
the  money ;  and  suit  was  then  brought  in  B.'s  name,  for  the  use 
of 'C,  to  recover  the  money;  it  was  held,  that  the  order,  being 
drawn  for  the  whole  amount  due,  was  an  assignment  of  the  debt, 
and  that  A.  was  bound  to  know  that  an  assignment  was  intended.' 

1  pMt,  5  614. 

>  Wateon  v.  Bngnle;,  IB  Peun.  State,  164. 

*  Gerriah  d.  SweetKT,  4  Pick.  3T4. 

*  We«d  B.  Jewett,  S  Metcalf,  60S.    S«e  Feopls  c.  Tioga  C.  P.,  19  Wendell,  7a. 
■  AdiBur.  Robinaon,  1  Pick.  401.    See  JohnsoD  e.  Tbajer,  17  Maine,  401. 

*  Bobbins  v.  Bacon,  3  Maine,  346. 
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§  611.  It  is  not,  however,  every  order  which  may  be  drawn  on 
a  party  having  moneys  of,  or  indebted  to,  the  drawer,  which  will 
operate  an  assignment  of  the  money  or  debt.  A  bill  of  exchange, 
for  instance,  is  not  an  assignment  of  the  fund  on  which  it  is  drawn, 
or  any  pEtrt  thereof,  until  accepted  by  the  drawee.*  If,  however, 
an  order  be  drawn  for  the  whole  of  a  detignaUd  fund  in  the  hands 
of  the  drawee,  it  is  an  assignment,  whether  accepted  by  the  latter  / 
or  not;'  but  it  is  well  settled  that  where  an  order  is  drawn  on 
either  a  general  or  particular  fund,^  a  part  ordy,  it  does  not 
amount  to  an  assignment  of  that  part,  unless  the  drawee  consent 
to  the  appropriation  by  an  acceptance  of  the  draft ;  or  an  obliga- 
tion to  accept  may  be  fairly  implied  from  the  custom  of  trade,  or 
the  course  of  business  between  the  parties,  as  a  part  of  their  con- 
tract.' Therefore,  where  A.,  under  an  attachment  against  B., 
Btunmoned  a  bank  as  garnishee,  which,  at  the  time,  had  money 
of  B.  on  deposit,  and  after  the  garnishment.  A.,  B.,  and  the 
cashier  of  the  hank  being  together  at  a  place  distant  &om  the 
bank,  B.  drew  a  check  on  the  bank  for  a  certain  sum,  and  de- 
livered it  to  A.,  in  payment  of  his  debt  to  A.,  and  A.  receipted  for 
it  and  signed  an  order  to  dismiss  his  attachment  upon  the  amount 
of  the  check  being  transferred  to  his  credit  on  the  books  of  the 
bank,  and  delivered  the  check  to  the  cashier  for  the  purpose  of 
having  the  transfer  made  when  he  should  return  to  the  bank ; 
and,  before  his  return,  other  creditors  of  B.  had  garnished  the 
bank ;  but,  notwithstanding,  the  cashier  charged  the  check  to  B/s 
account  and  carried  the  same  amount  to  the  credit  of  A. ;  it  wae 
held,  that  the  check  was  no  assignment  of  any  part  of  B.'s  money 
in  the  bank  until  it  was  presented  and  paid,  and  that  the  subse- 
quent attechers  were  enfltled  to  the  money,  notwithstendiug  the 
entries  made  on  the  books  of  the  bank.* 

§  612.  It  is  not  necessary  that  the  debt  assigned  should  be  due 
at  the  time  of  the  assignment,  in  order  to  protect  the  rights  of 

1  Mandeville  c.  Welch,  G  Wheaton,  3TT ;  CowperthwuK  v.  Sheffield,  1  Sand&rd, 
Sup.  Ct  41 6 ;  >.  a.  3  Comatock,  US ;  Sandi  v.  Malthem,  ST  Alabama,  399 ;  Luff  c. 
I'ope,  5  Hilt  (N.  T.),  413 ;  •.  c.  7  Ibid.  077 ;  Winter  e.  Drary,  1  Selden,  S2S ;  Kimball 
V.  Donald,  SO  Miuouri,  STT  ;  Wilaon  u.  Canon,  IS  Ma>7lind,  S4. 

*  McMenom;  v.  Ferrera,  3  Johng.  71 ;  Miller  v.  Hubbard,  4  Cranch,  C.  C.  -ISl ;  Ma- 
eomber  v.  Donae,  a  Allen,  Ml. 

■  Pof  dm  V.  Delaware,  13  Louiiiana,  SS ;  Handeville  v.  Welch,  S  Wheaton,  377  ; 
Cowperthwailo  v.  Sheffield,  1  Randford,  Snp,  Ct  416 ;  B.  C.  3  Comstock,  243 ;  GibND  v. 
Cooke,  20  Vick.  la  ;  Tripp  e.  BrowneU,  13  CoBhing,  376. 

«  Uullura  B  tliiadull,  I  Gray,  605. 
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the  assignee  &om  an  attachment  against  the  assignor.  A  debt 
afterwards  to  accme  may  be  effectually  assigned.  Thus,  wbere 
A.  vas  employed  as  a  laborer  by  6.,  and,  being  indebted  to  0., 
executed  a  power  of  attorney  authorizing  C  to  receiTe  and  receipt 
for  all  sums  of  money  then  due  or  thereafter  to  become  due  to 
him,  and  stating  that  the  pover  was  an  assignment  of  the  money ; 
and  B.  agreed  to  pay  A.'s  w^os  to  C. ;  it  was  decided  that  the 
assignment  was  valid,  and  that  B.  could  not  be  held  as  garnishee 
of  A.'  So,  where  A,  was  employed  as  an  assessor  of  the  city  of 
Mobile,  and  before  the  service  required  of  him  in  that  capacity- 
had  boeu  performed,  he  drew  an  order  on  the  corporation  in  favor 
of  B.  for  the  agreed  compensation  for  his  services,  which  was 
accepted  by  the  mayor  of  the  city ;  it  was  decided  that  the  assign- 
mcnt  of  the  debt  was  complete,  and  that  the  corporation  could  not 
be  held  as  garnishee  of  A.^ 

§  618.  But  while  it  is  true  that  a  debt  to  become  afterwards 
due  may  be  assigned,  it  ia  necessary  that,  at  tlie  date  of  the 
assignment,  the  contract  out  of  which  the  debt  is  to  grow  should 
have  some  existence.  A  mere  possibility  of  future  indebtedness, 
without  any  subsistiDg  eng^emeut  upon  which  it  shall  accrue, 
camiot  be  assigned.  The  debt  may  be  conditional,  uncertain  as 
to  amount,  or  contingent ;  but  to  be  the  subject  of  an  assigument, 
there  must  be  an  actual  or  possible  debt,  due  or  to  become  due. 
Therefore  where  A.  executed  a  paper  in  July,  purporting  to 
transfer  to  B.  "  all  claims  and  demands  which  A.  now  has  or 
which  he  may  have  against  C,  on  the  first  day  of  January  next, 
for  all  sums  of  money  due  and  to  become  due  to  A.  for  services 
in  laying  common  sewers  "  ;  with  a  power  of  attorney  irrevocable 
to  receive  the  same ;  and  it  was  altogether  uncertain  whether  C. 
would  afterwards  employ  A.  at  all,  and  the  existence  of  any  debt 
from  him  to  A.  after  the  date  of  the  assignment  depended  wholly 
on  A.'s  being  so  employed  ;  it  was  decided,  that  the  transfer  to  B., 
as  against  a  subsequent  attaching  creditor,  carried  only  what  was 
duo  at  its  date,  and  did  not  reach  anything  becoming  due  to  A. 
afterwards,  from  subsequent  employment." 

1  Weed  V.  Jewett,  2  Motcalf,  608  ;  Emery  u.  Lawreoca,  B  Cashinj,  151 ;  Hartley  d. 
Taplej,  a  Gra;,  asS  ;  Taylor  v.  Lynch,  6  Ibid.  49  ;  Lannan  v.  Smith,  7  Ibid.  150.  Sea 
Cabin  V.  Bigelow,  IS  Pick.  369  ;  Van  Staphorst  t>.  Pearce,  *  Mass.  2$9. 

*  Payne  e.  Mobile,  i  Alabsma,  333.    See  Tucker  p.  MarsteUer.  1  Craneh,  C.  C.  SSt 

»  Mulhall  E.  Qnino,  1  Gray,  lOS. 
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§  614.  When  a  debt  is  not  c^Tidenced  by  a  writing,  it  may  be 
assigned  verbally,  if  the  debtor  assent.  Where  Buch  asGent  is 
given,  the  assignment  is  complete,  and  the  debtor  b  bound  to 
pay  to  the  assignee,  aud  consequently  cannot  be  charged  as  gar- 
nishee of  the  assignor.  Thus  where  tlie  answer  of  a  garnishee 
admitted  that  he  had  been  indebted  to  the  defendant,  but  stated 
that  before  he  was  garnished  there  was  a  verbal  agreement  be- 
tween him  and  the  defendant  and  a  creditor  of  the  defendant, 
that  the  debt  should  be  paid  to  the  creditor ;  the  answer  was  held 
to  be  evidence  in  the  garnisheo's  favor  to  show  that  he  was  not 
indebted  to  the  defendant.  This  was  in  eSect  giving  to  the 
arrangement  the  character  and  force  of  an  equitable  assignment 
of  the  debt ;  otherwise  the  answer  was  inadmissible  as  evidence 
to  the  purport  stated.^  So,  where  A.  &  B.  were  partners,  and 
upon  a  dissolution  of  the  firm,  A.  was  found  indebted  to  B.,  and 
B.  requested  him  to  pay  the  amount  to  C,  his  creditor,  who  was 
present,  and  A.  replied  that  it  was  immaterial  to  him  to  whom 
ho  pEud  the  money  ;  it  was  held  to  be  a  transfer  of  the  debt,  so  as 
to  prevent  A.  from  being  chai^d  as  garnishee  of  B.'  So,  if  by 
agreement  between  both  the  partners  and  a  debtor  of  Uie  firm, 
the  debt  of  the  latter  is  to  be  piud  to  one  of  the  partners  after  a 
dissolution  of  the  firm,  the  debtor  may  be  held  as  garnishee  of 
him  to  whom  it  is  so  to  be  paid.' 

§  615.  In  any  case  of  the  transfer  of  evidences  of  debt,  where 
the  assignee  undertakes  to  assert  title  through  such  transfer,  the 
good  faith  of  the  transaction  may,  of  course,  be  the  subject  of 
inquiry,  and  must  be  shown,  if  sufficient  evidence  be  presented 
to  cast  suspicion  upon  it.  The  assignee  will,  in  such  cose,  be 
entitled,  in  the  first  instance,  to  the  benefit  of  all  presumptions 
in  his  favor,  but  those  presumptions  may  be  overthrown  by  proof, 
as  in  any  other  transaction.  If  the  assignmeut  be  direct  from  the 
debtor  to  liim,  and  made  without  consideration  or  with  a  fraudulent 
intent,  known  to  the  assignee,  he  cannot  avail  himself  of  it  to  defeat 
an  attachment.  Aud  the  infirmity  of  the  transaction  will  alTect  the 
title  of  a  subsequent  purchaser,  having  knowledge  of  the  fraudu- 
lent character  of  the  original  assignment.     But  no  such  result  will 

"Blaclcp.Paol,  loMisflouii.103;  PortcrD.  Bul1ard,a6  Maine,  MS  ;  Curie  c.  St.  Loaii 
Perpetual  In».  Co.,  13  MUlouri,ST8  ;  Bodd  d.  Paine,  a  Cranch,  C.  C.  9  ;  Newliy  v.  Hill,  3 
Metcalfe  (K;.),  S30 ;  Koyes  i'.  Brown,  33  Veimont,  431  j  UaLchinE  u.  Walts,  35  ItiiU.  Sfift 

*  l^relj  V.  Coldvcll,  t  Alabama,  SS4.        ■  Marlio  B.  Kirkeef,  S3  Georfrin,  11-4. 
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ensue,  where  the  subsequent  purchaser  has  not  such  knowledge. 
He  may  know  that  the  debtor  transferred  the  paper  without  con- 
sideration, but  that  will  not  prevent  his  acquiring,  for  value,  a 
complete  title ;  for  such  transfer  is  not  necessarily  fraudulent  per 
se;  and  the  purchaser  ia  not  hound  to  inquire  into  the  solvency  of 
the  assignor,  or  into  the  circumstances  which  might  give  a  fraud- 
ulent aspect  to  the  transaction.  Thus,  where  A.,  who  was  insol- 
vent, transferred  to  B.,  as  a  gift,  a  check  on  a  bank,  and  B.,  for 
value,  sold  the  check  to  C,  wlio  knew  that  B.'b  title  was  that  of  a 
donee,  without  consideration,  hut  had  no  knowledge  that  the  gift 
was  in  fraud  of  A. 'a  creditors  ;  it  was  held,  that  C.'s  title  was  valid 
and  effectual  agamst  an  attachment,  under  which  the  drawer  of 
the  check  was  summoned  as  garnishee  of  A.' 

§  615  a.  All  the  views  expressed  in  tliis  chapter  will  have  been 
seen  to  refer  to  cases  of  assignments  of  debts  made  before  the 
gamisliment  of  the  debtor.  No  assignment  made  after  that  event 
can  have  any  effect  to  deprive  the  attachment  plaintiff  of  his 
recourse  against  the  garnishee.^ 

'  Fulwdler  e.  Hnghci,  IT  Penu.  State,  *40,  From  the  opinion  of  tha  coort,  wo 
preseal  the  fallowjag  extract:  "From  all  other  proper^  commerdtd  paper  ia  disdn- 
gaiehcd  by  the  fact  that  it  cairiea  on  its  br«  all  tbo  evidences  of  title  which  persona 
dCHliDg  in  it  arc  charged  with  notice  of.  Hence  a  par^  inaj,  with  peribct  iatetj,  pur- 
chase a  m^otinble  inacrument,  if  it  is  all  fair  upon  its  face,  nnleu  he  has  aclual  QOt)C« 
of  a  defect  in  the  holder's  title,  or  it  is  oHcred  nnder  suBpicioos  circum stances.  Hence, 
olao,  notice  that  the  instrument  ia  a  mere  accommodation  or  gift,  docs  not  prerent  a 
parchascr  far  vnlnc  from  taking  a  good  title;  for  the  giving  of  the  paper  is  a  derlara- 
tiou  of  intention  that  it  ma/  be  put  into  &ee  circulation  Ibr  the  benefit  of  tlie  pajeo ; 
and  therefore  one  may,  with  a  good  conscience,  hay  it  and  claim  upon  it,  even  though 
he  Icnows  ila  oharacler.  A  contrary  doctrine  would  involve  the  duly  on  the  p«t  of  tho 
accomtnodaiiott  payi!e  to  inform  the  paTchaser  of  the  character  of  ^e  iaalrument,  and 
this  would  then  defeat  the  vcty  object  for  which  it  was  given. 

"  From  these  remarks  it  is  apparent  that  a  donee  of  negotiable  paper  does  not  stand 
npon  the  some  rule  as  a  purchaser  from  the  donee  with  knowledge  of  the  gift ;  for  tin 
latter  may  recover,  though  the  ibrmer  could  not  have  done  so.  Notice  that  it  is  a  gili 
is  not  notice  that  pajment  ia  not  latendGd,  and  one  may  purchase  bona  Jidi  under 
the  former  nodca,  when  he  coidd  not  under  the  latter.  The  donee  hu  a  good  tiila, 
though  B  revocable  one,  and  he  can  pass  s  good  title  to  any  one  not  notified  of  the 


"  Tlicse  prim-iplcB  are  plain,  and  rule  the  qnestioa  under  consideration.  The  check 
waa  a  gif^  lo  B.,  and  by  the  gift  he  acqnired  a  good  title  as  against  the  donor,  but  rev- 
ocable by  the  donor's  creditors.  The  purchaser  knew  of  the  gift,  but  he  did  not  know 
of  the  revocation,  or  of  the  facta  which  amouoled  to  a  revocation,  for  he  knew  nothing 
of  the  donor's  insolvency,  and  the  donee  was  also  ignorant  of  it.  One  could  sell  and 
the  other  coold  purchase  the  check  in  good  faith ;  and  the  subsequent  notice  of  insol- 
vency and  reclamation  by  the  creditors,  does  not  alRct  the  purchaser's  conscience, 
r  make  it  nmlu  Jida  in  hint  lo  bold  on   to  what  be  has  honestly  and  innocently 


*  Stevens  ti.  Pngh,  13  Iowa,  440. 
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CHAPTER    XXXII. 

THB  OABNISHEE'S  UABIUTT,  AS  AFFECTED  BT  THE  COHUENCEHENT, 
FENDENCT,  AND  COHPLEnOH  OF  LEQAL  PBOCEEDINaB  AOAINST  HIM, 
BT  THE  DEFENDANT,  FOB  TEE  BECOTEBT  OF  THE  DEBT. 

§  616.  It  frequently  happens  that  wben  a  garnishee  is  sum- 
moned, a  suit  is  pending  against  him  on  the  part  of  the  defend- 
ant, or  that  the  defendant  baa  obtained  a  judgment  against  him 
for  the  debt  in  respect  of  which  be  is  garnished.  Numerous  cases 
of  this  description  have  received  adjudication,  and  the  decisions 
are  by  no  means  consentaneous.  We  will  consider,  I.  the  effect 
of  the  pendency  of  a  suit  by  the  defendant  against  the  garaishee ; 
and,  II.  the  question  whether  a  judgment  debtor  can  be  held  as 
garnishee  of  the  judgment  plaintiff. 

§  617.  I.  The  Effect  of  the  Pendency  qf  a  Suit  hy  the  Dtfendatvt 
against  the  Q-amwkee.  It  is  an  invariable  and  indispensable  prin?- 
ciple,  that  a  garnishee  shall  not  be  made  to  pay  his  debt  twice. 
Consequently  wlien  he  is  in  such  a  situation  that,  if  charged  as 
garnishee,  he  cannot  defend  himself  against  a  second  payment  to 
his  creditor,  he  should  not  be  chained.  This  principle  has  been 
applied,  as  we  shall  presently  see,  to  cases  where  legal  proceedings 
were  pending  against  the  garnishee  on  behalf  of  the  defendant. 

§  618.  A  case  is  reported  as  having  been  decided  in  Massachu- 
eetts,  in  1780,  taking  the  broad  ground  that  a  garnishee  cannot  be 
charged  on  account  of  a  debt,  for  the  recovery  of  which  an  action, 
previously  commenced  by  the  defendant,  is  pending  at  the  time  of 
the  garnishment.  This  was  under  the  old  provincial  trustee  act 
of  S2  Geo.  2;*  but  it  was  overruled  in  1828,  under  the  then  ex- 
isting statute.*  In  New  Hampshire,  likewise,  the  same  ground 
was  at  one  time  assumed,^  but  afterwards  abandoned.* 

§  619.  There  came  before  the  Supreme  Court  of  the  United 
States,  a  case  which  might  seem  to  favor  the  view  first  entertained 

*  Bnmhani  o.  Fo1>om,  S  Nev  Hatnp.  MS. 

*  FoBter  V.  Dndky,  10  Foiter,  463. 
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in  Massachusetts  and  New  Hampsliire,  but  it  is  essentially  different. 
A.  sued  B.  in  the  District  Court  of  the  TTuited  States  for  Alabama. 
After  the  action  was  brought,  B.  was  summoned  as  garuisbee  of  A., 
in  a  county  court  of  Alabama,  and  judgment  was  there  rendered 
gainst  him.  He  then  pleaded  the  judgment  in  bar  of  the  actiou 
pending  in  the  United  States  Court,  and  the  court,  on  demuirer, 
held  the  plea  bad.  The  Supreme  Court  on  this  point  say :  "  llie 
plea  shows  that  the  proceedings  on  the  attachment  were  instituted 
after  the  commencement  of  this  suit.  The  jurisdiction  of  the 
District  Court  of  the  United  States,  and  the  right  of  the  plaintiff 
to  prosecute  his  suit  in  that  court,  having  attached,  that  right 
could  not  be  arrested  or  taken  away  by  any  proceedings  in  another 
court.  Tliis  would  produce  a  collision  in  the  jurisdiction  of  courts, 
that  would  extremely  embarrass  the  administration  of  justice." 

The  court,  however,  expressly  recognize  the  doctrine  that  if  the 
garnishment  had  taken  place  before  the  action  was  brought,  it' 
would  have  been  sufficient  in  abatement,  or  bar,  as  the  case  might 
be.  They  say :  "  If  tlie  attachment  had  been  conducted  to  a  con- 
clusion, and  the  money  recovered  of  the  defendant  before  the 
commencement  of  the  present  suit,  there  can  be  do  doubt  that  it 
might  have  been  set  up  as  a  payment  upon  the  note  in  question. 
And  if  the  defendant  would  have  been  protected  pro  tonlo,  under 
a  recovery  had  by  virtue  of  the  attachment,  and  could  have  pleaded 
Buch  recovery,  in  bar,  the  same  principle  would  support  a  plea  in 
abatement,  of  an  attachment  pending  prior  to  the  commencement 
of  the  present  suit.  The  attachment  of  Uie  debt,  in  such  case,  in 
the  hands  of  the  defendant,  would  fix  it  there  in  favor  of  the  at- 
.  taching  creditor,  and  the  defendant  could  not  afterwards  pay  it 
over  to  the  plaintiff.  The  attaching  creditor  would,  in  such  case, 
acquire  a  lien  upon  the  debt,  binding  upon  the  defendant,  and 
which  the  courts  of  all  other  governments,  if  they  recognize  such 
proceedings  at  all,  could  not  fail  to  regard.  If  this  doctrine  be 
well  founded,  the  priority  of  suit  will  determine  the  right.  The 
rule  must  be  reciprocal ;  and  where  the  suit  in  one  court  is  com- 
menced prior  to  the  proceedings  under  attachment  in  anothei 
court,  such  proceeduigs  cannot  arrest  the  suit ;  and  the  maxim 
quiprior  est  tempore,  potior  est  jure,  must  govern  the  case."^ 
The  difference  between  this  case  and  those  first  decided  in  New 

'  Ws]laca  B.  M'Connol,  13  Powts,  136.     S««  BinghBin  v.  Smith,  5  Alabama,  651 , 
Greenwood  t>.  Rector,  Hampitead,  708 ;  Wood  v.  Laki,  13  Wisconna,  M. 
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Hampebire  and  M&ssachuBetts,  lies  in  the  two  proceedings  in 
Alabama  taking  piaoe  in  different  jurisdictions ;  and  the  whole 
decision  of  the  Supreme  Court  of  tlie  Uaited  States  vas  based  on 
the  conflict  of  jurisdiction,  which  would  grow  out  of  a  practice 
Buch  as  that  passed  upon  b^  that  tribunal. 

§  620.  In  Massachusetts,  the  liability  of  a  garnishee  where  an 
action  on  behalf  of  the  defendant  is  pending  f^iust  him,  turua 
upon  the  state  of  the  pleadings  in  the  action  at  the  time  of  the 
garnishmeat.  If  the  pleadings  are  in  such  state  that  the  garniBheo 
can  plead  the  garnishment  in  bar  of  the  action,  he  can  be  charged; 
otherwise  not.^  Hence,  in  the  first  reported  case  of  the  kind  in 
that  State,  where  the  garnishee  had  been  sued  by  the  defendant, 
and,  before  the  gamisbmeut,  the  action  had  been  referred  by  rule 
of  court,  in  which  rule  it  was  agreed  that  judgment  should  be  en- 
tered up  according  to  the  report  of  the  referees,  and  ezecudon 
issued  thereon ;  it  was  determined  that  the  garnishee  could  not  be 
chained,  because  in  this  state  of  the  action  no  day  for  pleading 
remained  for  the  garnishee,  and  the  law  furnished  him  no  defence 
against  the  defendant's  demand  of  Judgment.^  The  same  rule 
was  enforced  in  a  case  of  similar  facte,  where  the  garnishment 
took  place  after  the  award  of  the  referees,  but  before  judgment 
rendered  tliereon." 

In  another  case,  where,  after  issue  joined,  the  defendant  was 
summoned  as  garnishee  of  the  plaintiff,  and  after  verdict  for  the 
plaintiff,  the  defendant  moved  in  arrest  of  judgment,  on  the  ground 
of  the  garnishment,  the  same  court  held,  that  the  motion  could 
not  prevail,  and  that  the  garnishment  was  void,  because  made  ^ter 
issue  joined,  when  the  garnishee  could  not  defend  himself  agajnst 
a  recovery  in  the  action,  by  the  trial  of  any  issue  in  fact  or  in  law, 
on  any  plea  which  he  had  opportunity  to  plead.* 

Where,  however,  the  defendant  in  a  pending  action  was  gar- 
nished, and,  before  the  action  was  brought  to  a  judgment,  he  was 
charged  as  garnishee,  and  p^d  the  amount  recovered  agfunst  him 
as  such,  it  was  held  to  be  a  good  bar  to  the  action.* 

And  where  the  garnbhee  is,  at  the  time  of  the  garnisbment, 
indebted  to  tlie  defendant,  a  payment  by  him  of  a  judgment  sub- 

>  Tborndike  t>.  DeWoIf,  6  Pick.  ISO.  *  K!dd  v.  Shepherd,  *  Mua.  SSS. 

*  Howell  V.  Fieenun,  3  Maw.  ISI.  *  Foster  p.  Jonet,  15  Mau.  189. 

*  H'CafiVe;  o.  Moore.  18  Fkk.  493. 
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Bequeotly  recovered,  will  not  discharge  him.  Thus,  where  A.  was 
smnmoDed  as  garnishee  of  B.,  pending  a  suit  against  him  by  B., 
and  it  was  forced  between  A.  and  the  plaintiff'  in  attachment,  tliat 
the  gamishmeot  proceedings  should  be  continued  until  the  suit 
of  B.  against  A.  should  be  determined ;  and  B.  afterward  obtained 
judgment  against  A.,  who  appealed  therefrom,  and  gave  bond  to 
abide  the  decision  of  the  appellate  court ;  and  A.  then  answered 
as  garnishee,  deofing  that  he  was  liable  on  the  contract  on  which 
B.  had  obtained  a  judgment,  and  referring  to  his  appeal  from  the 
judgment ;  and,  at  a  subsequent  time  further  uiswered,  that  he 
had  settled  the  appeal,  by  paying  the  amount  of  the  judgment 
appealed  from ;  it  was  held,  that  A.  was  liable  as  garnishee 
of  B.  The  court  fully  recognized  the  principles  they  had  pre- 
viously laid  down,  in  regard  tQ  summonii^  a  person  as  garnishee 
pending  an  action  against  him ;  but  held,  that  the  garnishee, 
by  his  mistake  of  the  nature  of  bis  defence  against  B.'s  demand, 
or  by  his  inattention,  iiad  placed  himself  beyond  the  protection  of 
those  principles.^ 

In  Maine,  the  mere  &ct  of  issue  being  joined,  is  considered  to 
have  no  effect  in  exempting  the  garnishee  from  liability.' 

In  Vermont  and  New  Hampshire,  on  the  other  hand,  the  courts 
seem  disposed  to  adopt  the  Massachusetts  rule,  so  far  as  to  dis- 
charge the  garnishee,  where  the  condition  of  the  action  agfunst 
him  is  such  that  he  cannot  plead  the  garnishment  in  bar  thereof.' 
Hence,  where  the  garnishee  disclosed  that  the  defendant  had 
commeDCed  a  suit  in  chancery  against  him,  which,  before  the 
garnishment,  bad  been  set  down  for  trial,  and  between  the  time 
of  the  gamiEhment  and  that  of  iiling  the  garnishee's  answer,  had 
heeq  heard  by  the  chancellor,  and  continued  for  bis  decision  ;  the 
court  decided  that  the  garnishee  could  not  be  chai^d,  because 
the  proceedings  in  the  chancery  court  could  not  be  arrested,  or  its 
decree  anticipated,  and  the  garnishee,  if  charged,  might  be  com- 
pelled to  pay  the  demand  a  second  time.* 

1  Locke  B.  Tippeta,  T  Mus.  149. 

'  Smith  V.  Barker,  10  Maioe,  4SB. 

■  Trombly  e>.  Clark,  13  VGrmoDt,  US ;  Foster  a.  Dndlej,  10  PoiUr,  its. 

*  Wadaworlh  v.  Clark,  14  Vennont,  139.  In  SpicsT  v.  8pioer,  23  VerTOolit,  678,  it 
WH  held,  that  when  a  defendant,  in  a  auit  pending,  is  SBmrnoned  as  giamiBhee  of  ihe 
plaiutiS',  und  ia  chtrged  for  tbe  fiill  amount  or  the  plajntdff'g  claim  againit  bim,  *sd 
the  jndgment  charging  bim  remBioa  nnsatiitfled ;  Judgmeat  shonld  be  luidered  Tor  Ihe 
ptun^GT  for  the  amount  of  hie  claim,  but  that  the  court  will  order  eKecnlion  uajed, 
until  the  plainlifr  «ball  caoso  the  defendant  to  be  released  from  the  gamUbmeat. 
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lu  FennBylrania,  the  peadeQoy  of  an  action  by  the  defendant 
against  the  garDiehee,  at  the  time  of  the  garnishment,  will  not 
prerent  the  garnishee's  liability.  The  court  there,  acting  upon 
probably  the  first  case  in  this  country  in  Tbich  this  question 
was  iaTolved,  reject  the  English  doctrine,  that  a  debt  in  suit 
cannot  be  attached,  as  inapplicable  to  the  state  of  things  here. 
The  doctrine  in  England  grovs  out  of  the  fact  that  garnishment 
there  is  the  oflspring  of  special  and  local  custom,  and  takes  place 
in  inferior  courts ;  and  tlie  courts  of  general  jurisdiction  will  not 
permit  suits  depending  before  them  to  be  affected  by  the  process 
of  inferior  tribunals  exercising  a  jurisdiction  of  the  kind  belonging 
to  the  courts  of  the  sherlfi*  aud  lord  mayor  pf  London.^  la 
Tennessee,  the  same  view  is  taken  as  in  PeonsylTauia  ;  ^  and  so  in 
Alabama,  where  (he  suit  and  the  garoishmeut  are  in  the  same 
court ; '  but  not  where  they  are  in  di&rent  courts  ;  at  least  when 
the  debt  is  controverted.* 

§  621.  We  may  state,  then,  as  the  result  of  these  decisions,  1. 
That  the  pendency,  in  the  same  court,  of  an  action  on  behalf  of 
the  defendant  agtunst  the  garnishee,  will  not  preclude  the  gar- 
nishee's being  chat^d ;  2.  Tliat  where  the  action  is  pending  in 
one  court  and  the  garnishment  in  another,  and  the  courts  are 
of  different  jurisdictions,  that  which  was  first  instituted  will  be 
sustained;  and,  3.  That  when  the  action  is  in  such  a  situation 
that  the  garnishee,  if  charged,  cannot  avail  himself  of  the  judj^ 
ment  in  attachment  as  a  bar  to  a  recovery  in  the  action,  he  cannot 
be  held  as  garnishee. 

§  622.  II.  Can  a  Judgment  Debtor  he  held  at  O-amithee  of  .the 
Judgment  Creditor  f  On  this  point  the  authorities  differ.  Where, 
as  in  New  Hampshire,  a  person  against  whom  suit  has  boea 
brought  cannot  be  chaiged  as  garnishee ;  and  where,  as  in  MaseS'- 
chusetts  and  Yermoat,  the  garnishee  in  such  case  cannot  be  made 
liable,  if  the  pending  action  be  in  such  situation  that  tlie  garnish- 
ment cannot  be  pleaded  therein ;  and  where  the  judgment  is  in 
one  court  and  the  ganiishment  in  another ;  it  might  be  expected 

1  M'Cart;  v.  Emlcn,  3  Dallax,  S7T ;  i.  o,  S  Tealea,  190 ;  Crabb  v.  Jonea,  S  Milei, 
130;  S<reen;  o.  AUon,  I  Penn.  StaM,  S80, 

*  Huff*.  MitU,  T  Yergor,  43. 

*  Ilin  V.  Lwj,  3  Alabama,  101. 

*  Uingham  d.  Smilh,  9  Alnhiim»j  ui. 
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to  be  decided  that  the  judgment  debtor  couM  not  be  charged  as 
garnishee  of  the  judgment  creditor. 

In  New  Hampshire  and  Yennoat,  the  question  has  not  directly 
come  up,  though  in  the  latter  State  the  court,  on  one  occasion, 
used  language  which  might  be  construed  to  authorize  the  garnish- 
ment of  a  judgment  debtor.  The;  say :  "  The  statute  makes  all 
the  goods,  chattels,  rights,  or  credits  of  the  defendant  in  the 
hands  of  the  trustee  liable  for  the  debts  of  the  defendant.  Hence, 
if  the  trustee  is  indebted  to  the  defendant,  he  is  liable  to  he  suio- 
moued  as  trustee  without  regard  to  the  nature  of  the  indebtedness, 
whether  hy  record,  specialty,  or  simple  contract.  No  exception 
is  made  whether  a  suit  is  depending  in  favor  of  the  defendant,  or 
whether  payable  or  not."  ' 

lu  Massachusetts,  it  was  held,  that  one  agaijist  whom  an  exe- 
culdon  on  a  judgment  vas  in  the  hands  of  a  sheriff,  could  not  be 
held  as  garnishee  of  the  plaintiff  therein ; '  and  that  a  judgment 
debtor,  against  whom  an  execution  might  issue,  could  not  be 
so  charged."  Justice  Stobt,  in  a  case  which  came  before  the 
Xjircuit  Court  of  the  TTnlted  States  in  ^hode  Island,  held  the 
same  ground  ;*  as  did  the  Supreme  Court  of  New  Jersey,'  and 
that  of  Arkansas.*  And  in  Tennessee,  it  was  decided  Giai  a 
judgment  debtor  in  a  court  of  record,  could  not  be  subjected  to 
garnishment  in  a  praceeding  before  a  justice  of  the  peace.^ 

§  623.  On  the  other  side  we  find  the  courts  of  Connecticut, 
Pennsylvania,  Delaware,  Alabama,  Mississippi,  Indiana,  and  Ill>- 
nois.  '  In  the  first-named  State,  the  court  thus  announced  its 
■views :  "  By  the  custom  of  London,  from  which  our  foreign  at- 
tachment system  was  principally  derived,  it  is  said,  that  a  judg- 
ment debt  cannot  be  attached ;  and  the  same  has  been  holden  by 
the  courts  in  Massachusetts.  A  fair,  and,  as  we  think,  very  ob- 
vious construction  of  our  statute  on  this  subject,  as  well  as  the 
general  policy  of  our  attachment  laws,  leads  us  to  a  different  con< 
elusion.  It  is  enacted  that '  where  debts  are  due  IVom  any  perton 
to  an  absent  and  absconding  debtor,  it  shall  be  lawful  for  any 

t  -Trombly  u.  Clwk,  13  VBmont,  118.  *  Sharp  p.  Clwk,  3  Man.  91. 

■  Prescou  V.  Parker,  4  Mm.  170. 

*  Franklin  t>.  Ward,  3  Mason,  13S. 

*  Sh<iio  V.  ZimtnermaD,  3  Zabriskie,  190. 

*  Trowbridge  v.  Means,  5  Arkaiuai,  135 ;  TanstBll  v.  Mmiu,  Ibid.  TOO. 
'  ClodfelKr  v.  Cox,  L  Sneed,  330. 
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creditor  to  bring  hia  action  against  such  absent  and  absconding 
debtor,'  &c, ;  and  that '  ani/  debt  due  from  Fuch  debtor  to  the  de- 
fendant shall  be  secured  to  pay  such  judgment  as  the  plaintiff*  shall 
recover.'  The  provisions  of  this  statute  were  extended,  in  1880, 
to  the  attachment  of  debts  due  to  such  persons  as  should  be  dis- 
charged from  imprisonment.  The  language  of  this  statute  clearly 
embraces  judgment  debts  as  well  as  others ;  and  the  reason  and 
equity  of  it  are  equally  extensive.  A  judgment  debt  is  liquidated 
and  certain  ;  and,  in  ordinary  cases,  httle  opportunity  or  necessity 
remains  for  controversy  respecting  its  existence,  character,  or 
amount.  The  poUcy  of  our  laws  has  ever  required,  that  all  the 
property  of  a  debtor  not  exempted  by  law  from  execution,  should 
be  subject  to  the  demands  of  his  creditors ;  and  that  every  facility, 
consistent  with  the  reasonable  immunities  of  debtors,  should  be 
afforded  to  subject  such  property  to  legal  process. 

"  It  is  true,  as  has  been  contended,  that  to  subject  judgment 
debts  to  attachment,  and  especially  those  upon  which  executions 
have  issued,  may,  in  some  cases,  produce  inconvenience  and  em 
barrassmeut  to  debtors,  as  well  as  to  creditors.  Such  consequences 
have  resulted  from  the  operation  of  our  foreign  attachment  system, 
in  ordinary  cases ;  and  this  was  foreseen  and  has  been  known  to 
our  legislators,  by  whom  this  system  has  been  introduced,  con- 
tinued, and  extended ;  but  the  general  interest  of  the  community 
in  this  respect  has  been  considered  as  paramount  to  the  possiblo 
and  occasional  inconveniences  to  which  individuals  may  be  some- 
times subjected.  A  judgment  debtor,  in  such  cases,  is  not  without 
relief:  he  may  resort,  whenever  serious  danger  or  loss  is  appre- 
hended, either  to  his  writ  of  audita  querela,  or  to  the  powers  of  a 
court  of  chancery  for  appropriate  relief."  * 

§  624.  Tlie  same  views,  substantially,  influenced  the  courts  of 
Pennsylvania,^  Delaware,^  Alabama,*  Mississippi,^  Indiana,"  and 
Illiuois,^  to  the  same  conclusion ;  and  while  there  is  much  force 
in  tlie  contrary  reasons,  it  is  difficult  to  la;  aside  the  demands  of 

1  Goger  V.  Watson,  11  Conn.  168. 

"  Crnlib  e.  JooDs,  2  Miles,  130;  Sweea^r.Alleii.lPeiin.  Slate,  380;  rithkn  v. Kev 
Torfc  &  Erie  R.  K,  Co.,  31  Ibid.  lU. 

*  Bt'lcher  v.  Gnibb.  i  Uarrington,  4SI. 

*  Skipper  «.  Fosier,  29  Alabama,  330. 

*  Gny  <-.  Ilcnbj,  t  Smcilcs  A,  Manshall,  S9S;  03rieii  v.  UddeH,  10  Ibid.  371. 
■  Ilaliicn  D.  Stinson,  6  BInctfbrd,  398. 

^  Uiiuint  V.  Luwler,  26  lUinok,  901. 
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public  policy,  in  favor  of  subjecting  dR  ot  a.  debtor's  effects, — 
sare  such  as  are  by  Ia,v  expressly  exempted,  —  to  the  payment 
of  his  debts.  A  striking  illustration  of  the  disadvanti^  of  ex- 
empting judgment  debts  from  attachment,  would  be  in  a  case,  by 
no  means  improbable,  of  a  debtor  having  no  visible  property,  and 
no  debts  due  him  but  judgment  debts,  but  enough  of  siich  debts 
to  pay  his  o^rn  liabilities.  Upon  what  principle  of  right  or  justice, 
under  such  circumstances,  ought  his  creditors  to  be  denied  access 
by  this  process  to  the  debts  thus  due  him  ?  Is  the  temporary 
inconvenience  to  which  his  debtors  might  be  exposed  sufficient  to 
outweigh  all  the  cousiderations  in  favor  of  subjecting  them  to  the 
payment  of  debts,  without  the  payment  of  which  a  fraud  may  be 
perpetrated  in  defiance  of  law  ? 

§  625.  However  strongly  these  reasons  apply  to  the  case  of  a 
garnishment  of  the  judgment  debtor,  in  the  same  court  in  which 
the  judgment  was  rendered,  their  force  is  lost  when  the  judgment 
is  in  one  court  and  the  garnishment' in  another.  There  a  new 
question  springs  up,  growing  out  of  the  conflict  of  jurisdiction 
which  at  once  takes  place.  Upon  what  ground  can  one  court  as- 
sume to  nullify  in  this  indirect  manner  the  judgments  of  another? 
Clearly  the  attempt  would  be  absurd,  especially  where  the  two 
courts  were  of  different  jurisdictions,  or  existed  under  different 
governments.  Take,  for  example,  the  case  of  a  court  of  law  at- 
tempting to  arrest  the  execution  of  a  decree  of  a  court  of  equi^ 
for  the  payment  of  money,  by  garnishing  the  defendant ;  or  that 
of  a  State  court  so  interfering  with  the  judgment  of  a  Federal 
court,  or  vice  versa :  it  is  not  to  be  supposed  that,  in  either  case, 
the  court  rendering  the  judgment  or  decree  would  or  should  tol- 
erate so  violent  an -encroachment  on  its  prerogatives  and  jurisdic- 
tion. This  question  arose  in  South  Carolina,  and  it  was  there 
held,  that  where  the  fund  sought  to  be  reached  is  in  another  court, 
it  cannot  be  attached ;  ^  and  hence  that  a  judgment  in  a  Federal 
court  is  not  the  subject  of  attachment  in  a  State  court.' 

§  626.  It  would  seem  to  be  almost  needless  to  remark,  that  the 
only  way  to  subject  a  judgment  to  attachment  for  the  payment  of 

1  ToODg  r.  ToDiig,  3  Hill  (6.  C-),  tiS. 

'  Burrell  b.  Letson,  a  Specw,  379.  Bat  the  BnpranM  Court  of  FeDtu;1nuiia  hdd, 
that  R  jndgment  debtor  in  a  judgment  recovered  in  New  Tork,  could  be  chnrged  ai 
garnishee  io  PeDnsjlvania.    Jones  d.  New  York  &  Erie  It.  It.  Co.,  1  Grant,  i&T. 
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a  debt  of  the  plUntiff  therein,  is  bj  garnisbmeDt  of  the  defendant. 
Service  of  the  attachment  on  the  clerk  of  the  court  in  which  the 
judgment  was  obtained  will  not  reach  the  judgment,*  and  much 
less  would  a  seizure  of  the  judgment  record  have  that  effect,  or  be 
at  all  admissible.' 

§  627.  Where  it  is  sought  to  charge  a,  judgment  debtor  as  gar- 
nishee, and  the  fact  of  indebtedness  is  in  issue,  the  judgment  in 
tartOT  of  the  attachment  defendant  against  the  garnishee  makes 
out  a  prima  fade  case  against  the  latter :  if  be  lias  discharged  it, 
he  must  show  it.' 

'-  D*]^  V.  Cnnnlngham,  3  LonI<Ua&  Aosnal,  S5. 

*  Hanns  v.  Bry,  S  LoDisianB  Annual,  651. 

•  O'Brieii  t>.  Lidddl,  ID  Smedet  &  Muiludl,  371. 
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CHAPTER   XXXIII. 

ANSWER   OF  THE   0AENI3HEB. 

§  628.  L«  most  of  the  States,  the  maimer  in  vbich  a  ^rnisbee 
responds  to  the  proceedings  against  him,  is  by  a  svom  ansver  to 
interrogatories  propounded  to  him.  This  answer  must  be  made 
by  the  garnishee  in  person:  the  power  to  make  it  under  oath, 
cannot  be  conferred  on  another.^  By  the  custom  of  Loudon  the 
garnishee  might  plead  that  he  liad  no  moneys  of  the  defendant  in 
his  hands  at  the  time  of  the  garnishment,  or  at  any  time  since, 
and  put  tho  plaintiff  to  prove  any  money  tn  his  hands ;  or  he 
might  discharge  the  attacttment  by  waging  of  law,  that  is,  coming 
into  court  and  swearing,  that  at  the  time  of  the  attachment  made, 
or  at  any  time  since,  be  had  not,  owed  not,  nor  did  detain,  nor 
yet  has,  or  owes,  or  does  detain  from  the  defendant  any  money.* 
Pleading  to  the  garnishment  is  still  practised  in  some  States,  but 
in  far  the  larger  number  the  better  mode  of  responding  by  answer 
is  established.  The  present  chapter  will,  therefore,  be  devoted  to 
the  consideration  of  the  Anbweb  of  the  Gabnishee.  This  subject 
will  be  treated  under  the  following  beads :  — 

I.  What  the  garnishee  may  be  required  to  state,  and  may,  ex 
mero  motu,  state  ia  his  answer. 

n.  What  he  may  not  be  required  to  state  in  his  answer, 

in.  Of  amending  the  answer. 

rV.  The  effect  of  the  answer. 

V.  The  construction  to  he  pven  to  the  answer. 

§  629.  1.  What  the  GamUhee  may  he  required  to  itate,  and  may, 
ex  merO  motu,  utate  in  hit  Answer.  It  is  the  duty  of  a  garnishee 
to  state,  with  entire  accuracy  and  distinctness,  all  facts  that  may 
be  necessary  to  enable  tho  court  to  decide  intelligently  the  question 
ofhis  liability.  It  is  no  less  his  interest  to  do  so ;  for,  should  the 
defendant  subsequently  institute  an  action  against  him  for  the  re- 
covery of  tho  debt  or  property  in  respect  of  which  tho  garnishee 
was  made  liable  as  such,  it  would  be  of  the  first  importance  that 
the  record  in  the  attachment  suit  should  show  conclusively  the 
>  Dickaon  d.  Morgan,  7  IxHiiaiana  AnnDsl,  490.  *  Prir.  Loud.  29B. 


D.qil.zMBlG001^IC 


CHAP.  XXXQL]  AHSWEB   OF  TBE  OABHIBHEK.  §  629  a 

ground  upon  which  the  gamiahee  waa  charged.  And  for  the  want 
of  such  accuracy  and  dietinctness,  a  garnishee  maj  be  charged 
when  he  ought  not  to  be,  or  may  escape  liability  when  in  justice 
he  should  be  charged. 

§  629  a.  No  statements  or  representations  made  to  the  plaintiff 
by  the  garnishee,  before  his  garnishment,  as  to  his  indebtedness 
to  the  defendant,  whereby  the  plaintiff  was  led  to  institute  the 
gamishmeat  proceedings,  can  have  the  effect  of  estopping  the 
gamishee  from  denying  such  indebtedness  in  hia  answer.  In 
Indiana  a  ca^e  of  this  description  occurred,  where  the  garnishee 
answered,  denying  all  indebtedness,  at  any  time,  to  the  defendant. 
To  this  answer  the  plaintiff  rephed,  in  estoppel,  that,  before  the 
institution  of  the  garnishment  proceedings,  the  garnishee  admitted 
and  represented  to  the  plaiutiff  that  he  bad  made  a  certain  pui^ 
chase  of  property  of  a  third  person,  "which  really  belonged  to  the 
defendant ;  and  that  a  portion  of  the  purchase  money  remained 
unpaid ;  and  that  if  the  plaintiff  would  summon  him  as  gamishee, 
he  would  pay  that  unpaid  portion  to  the  plaintiff;  whereby  the 
plaintiff  was  induced  to  institute  the  garnishment  proceedings. 
To  this  reply  the  gamiahee  demurred ;  and  in  the  Supreme  Court 
it  was  held,  tliat  the  facts  therein  set  forth  did  not  estop  the  gar> 
nishee  from  denying  indebtedness  to  the  defendant.' 

•  Lewia  p.  Prenatt,  !4  lodlaan,  98.  The  conn  aaid ;  "  The  mattar  alleged  by  waj 
of  estoppel  hits  rerj  fa  abort  of  \)tmg  such.  It  consistB  meraly  of  the  admiMions 
of  tbe  garnishee,  and  Aat  the  plaintiff  wers  induced  tberebj  to  commence  their  pro- 
ceeding! against  him  as  gamishee.  When,  b;  the  admiuion  of  a  bet,  which  is.  not 
true,  one  draws  another  into  ■  line  of  conduct  from  irhicb  he  cannot  recede,  and  which 
mnst  result  to  his  injuiy,  if  the  fact  be  otherwise  than  it  was  represented,  the  patty 
making  the  admiBsion  will  not  afterwards  be  permitted  to  show  the  tmth  to  be  other- 
wise, for  the  reason  that  be  woald  thereb;  perpetrate  a  fraud  upon  the  party  whom  he 
had  misled. 

"  It  f s  diBlcalt  to  see  bow  &m  doctrine  could  aj^ij  against  a  ^amisliee,  a«  lueh.  He 
mnst  answer  under  oath,  and  to  estop  him  !Vom  answering  truly  would  be  to  require 
him  to  commit  peijnry.  And  then  the  proceeding  seema  designed  [o  enfbtre  only  tbe 
rigbts  of  tbe  de^ndant  agiunat  the  gamishee,  and  apply  them  to  the  satisfaction  of  the 
pl^liff 's  demand  against  him ;  and  is  not,  probably,  designed  to  enable  the  plaintiff 
to  compel  the  performance  of  additional  obligationa  which  have  arisen  in  his  own  Jm- 
bair  Bgainat  the  garnishee.  But  we  need  not,  and  do  not,  place  the  present  decision 
upon  either  of  tbe  grounds  last  allnded  to.  It  is  sufficient  that  tlie  facts  pleaded  do 
not,  at  any  rate,  conititnie  an  estoppel.  The  plaintiff  parted  with  no  right,  and  re- 
Ihiqiiished  no  security;  be  stood  exactly  as  he  did  before  tbe  garnishee  made  tbe'repre- 
smttatioua  to  him,  in  all  his  reladona  with  the  whole  world,  except  Chat  he  commenced 
lui  proceedings  of  garnishment,  and  thereby  incurred  costs.  And  the  record  informs 
US  that  the  gamishee  at  once  offered,  in  open  court,  to  repair  the  injury  by  confessing 
judgment  for  soch  costs.  We  think  that  tbe  demsner  should  havu  l>een  sustained." 
M  [449] 
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§  6S0.  It  is  also  tbe  duty  of  a  garnishee  to  state  in  his  answer 
every  fact  vithin  his  knowledge,  which  had  destroyed  the  relatiou 
of  debtor  and  creditor  previously  ezistiug  between  him  and  the 
defendant.  If  he  fail  to  disclose  a  fact  which,  if  disclosed,  would 
have  prevented  a  Judgment  a^^nst  him,  he  cannot  afterwards  set 
up  that  judgment  in  bar  of  a  recovery  on  the  debt  he  owed  the 
defendant,  and  which  he  know  had  passed  into  the  hands  of  a  third 
person  before  he  answered  as  garaishee.  Therefore,  where  A.  was 
garnished  in  a  suit  against  B.,  and  failed  in  his  answer  to  disclose 
the  fact,  —  which  was  known  to  him,  —  that,  beTore  the  garnish- 
ment, B.  had  applied  to  the  District  Court  of  the  United  States 
to  be  declared  a  bankrupt,  and  soon  after  was  so  declared ;  aod 
judgment  was  accordingly  rendered  gainst  A.  for  the  debt  he 
confessed  to  be  owing  to  B. ;  and  afterwards  he  was  sued  by  the 
assignee  iu  bankruptcy  upon  the  debt,  and  set  up  as  a  defence  the 
judgment  rendered  against  'him  as  garnishee ;  it  was  held,  that, 
having  in  his  answer  concealed,  or  omitted  to  give  notice  of,  a  fact 
which  he  was  bound  to  disclose,  and  which  would  have  prevented 
a  Judgment  against  him,  the  defence  was  unavailable.'  So,  where, 
by  law,  wages  due  to  a  person  are  exempt  from  attachment,  and 
A.  gave  to  B.  a  due-bill  for  an  amount  due  him  for  wages,  and, 
upon  being  summoned  as  garnishee  of  B.,  answered,  admitting 
tiie  giving  of  the  due-bill,  but  said  notliing  as  to  the  consideration 
for  which  it  was  given,  and  was  charged  as  garnishee ;  it  was  held, 
-iu  an  action  f^ainst  him  by  B.  on  the  due-bill,  that  the  judgment 
against  him  woe  no  defence.* 

§  630  a.  It  often  happens  that  the  some  individual  is  garnished 
in  several  suits  against  the  same  defendaut ;  and  iu  reference  to 
such  a  state  of  fact  the  importance  of  care  in  tbe  framing  of  the 
garnishee's  answer  iu  each  case  after  the  first  is  strikingly  en-. 
forced.  \t  the  garnishments  occurred  at  different  times,  the 
garuishee  has  no  occasion,  in  answering  the  first,  to  refer  to  tbe 
subsequent  ones ;  but  in  every  subsequent  case  he  should  set 
forth,  and  bring  clearly  to  the  notice  of  the  court,  dU  prevunu 

1  Nagent  D.  Opdyke,  9  SobiiuoD  (Lc),  453.  See  alao  HillikoD  «.  Loring,  37  Mates, 
408;  Pn^cott  t>.  Hull,  17  Jobna.  aS4;  Colria  u.  Rich,  a  Porter,  17S  ;  lAmkin  c.  Phil- 
lips, d  Ibid.  93;  FoBter  D.  White,  Ibid.  321 ;  Johni  v.  Field,  S  Alatwma,  «B4;  Ciarton 
i>.  Cl&rlc,  1 1  Ibid.  TS7 ;  Bmoot  r.  Esl&n,  33  Ibid.  SSS ;  Stockton  b.  Hall,  Unrdtn,  1<0, 
PiltB  V.  Mower,  18  Mune,  361 ;  Bunker  d.  Qilmora,  40  Ibid.  SS ;  Handf  n  Hnn^  II 
Calilbmia,  343 ;  Willing  e.  Miller,  19  Ilud.  3S. 

'  Lock  B.  JohosOD,  3S  Maine,  464. 
[MO] 
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garnishments,  bo  as  to'secure  himself  agfunst  any  more  judgments, 
than  the  debt  oving  by  him,  or  the  eSeots  in  his  hands,  will 
justify.  And  where  two  or  more  garnishments  are  simultaneously 
made,  the  fact  of  their  having  been  so  made  should  be  stated  by 
the  garnishee,  so  as  to  enable  the  court  to  settle  the  several 
rights  of  the  attachers,  as  well  aa  protect  him.  If  the  garnishee 
fail  in  thus  presenting  the  facts,  and,  in  consequence  thereof,  more 
judgments  are  rendered  against  him  than  the  debt  owing  or  tite 
effects  held  by  him  authorized,  he  is  wholly  remediless.  He 
brings  upon  himself  a  double  liability  by  his  own  negligence, 
and  the  law  will  not  protect  a  negligent  garnishee,  any  more 
than  it  will  justify  carelessness  in  any  other  party ;  especially 
where  such  negligence  may  result  to  the  injury  of  a  Jond  fide 
creditor.'  In  every  case  of  this  description  the  second  garnish- 
ment must  remain  unacted  upon  until  the  first  has  been  disposed 
of.  The  garnishee  cannot  be  discharged  in  the  second  case,  be- 
cause of  his  having  been  summoned  in  the  first ;  for  the  plaintiff 
in  the  first  may  recover  no  judgment,  or  one  for  less  than  he 
claimed,  and  so  leave  effects  in  the  garnishee's  hands  sufficient 
to  meet  the  second.  The  proper  oourse  is  to  continue  the  second 
ease  until  the  first  is  finally  determined.^ 

§  6S1.  But  though  the  garnishee  is  under  obligation,  for  his 
own  protection  and  that  of  third  parties,  to  state  all  facts  within 
his  knowledge  which  have  destroyed  the  relation  of  debtor  and 
creditor  between  him  and  the  defendant,  he  cannot  be  allowed  in 
his  answer  to  make  allegations,  which  have  the  effect  of  changing 
the  torms  of  a  written  contract,  under  which  he  appears  to  be  a 
debtor  of  the  defendant.  Therefore,  where,  by  a  written  contract, 
the  garnishee  was  bound  to  pay  the  defendant  a  certain  sum 
of  money,  it  was  held,  that  he  could  not  allege  in  bis  answer 
that  that  sum  was  to  be  paid  in  a  certain  description  of  bank 
paper.* 

§  6S2.  If  the  garnishee  was  not  indebted  to,  or  did  not  hold 
property  of,  the  defendant,  be  should  simply  djid  explicitly  so 
declare.  If  be  be  in  doubt  whether  under  an  existing  Etato  of 
&ct8  he  is  chargeable,  be  should  state  all  the  essential  facts  with 

*  field  V.  Wntkinl,  S  Ai^uuu,  671. 

[451] 


sasiGoQi^lc 


§  636  AUSWEB  OF  THE  QABNISHEE.  [CHAP.  XZXm. 

zninuteiieea  aod  precision,  and  leave  it  for  the  court  to  decide 
the  question  of  his  liability.  And  it  Till  be  advisable  for  him 
to  take  the  same  course,  -whenever  his  liability  grows  out  of 
transactioas  in  which  are  involved  a  multiplicity  of  facta.  If  he 
is  indebted  to  the  defendant  on  acoount  of  a  single  transaction, 
of  simple  contract,  —  which  is  the  most  usual  case,  —  he  should, 
in  like  manner,  state  the  foots  out  of  which  bis  indebtedness 
arose. 

§  633.  In  all  cases  he  should  carefVilIy  avoid  any  evasion  or 
equivocation,  for  aa  evasive  answer  will  be  treated  as  a  nullity,^ 
and  any  equivocation  would  subject  the  whole  answer  to  suspicion. 
He  should,  with  equal  care,  avoid  admitting  himself,  in  his  an- 
swer, liable  aa  garnishee  when  in  fact  he  is  not,  for  when  he 
has  once  made  such  an  admission,  it  is  said  he  is  estopped  from 
afterward  denying  it.' 

§  634.  The  important  points  to  be  attained  in  framing  a  gar- 
nishee's answer,  are  fulness  and  ezplicitness.  The  absence  from 
an  answer  of  either  of  these  qualities  might  in  many  cases  subject 
the  garnishee  to  a  judgment  against  him.  He  should  answer 
every  pertinent  interrogatory,  so  far  as  he  is  able,  if  not  in  his 
power  to  do  so  fully ;  otherwise,  it  is  said  in  Massachusetts,  he 
will  be  charged,  even  though  he  should  declare  his  belief  that  he 
has  in  his  hands  nothing  of  the  defendant's.*  And  there  should 
be  nothing  doubtful  in  his  expressions ;  for,  on  the  groimd  tiiat 
he  might  have  used  expressions  in  which  there  should  have  been 
no  doubt,  those  of  a  doubtful  kind  will  be  construed  against  him.* 
The  full  extent  and  application  of  this  last  rule  will  be  considered 
imder  the  fifth  head  of  this  chapter. 

§  636.  When  the  answer  of  a  garnishee  shall  have  come  up  to 
the  foregoing  rules,  and  is  full  and  intelligible  in  reply  to  the 
interrogatories  exhibited  against  him,  the  court  will  protect  him 
from  further  interrogatories,  in  relation  to  the  matters  embraced 
in  his  answer.     Thus,  where  the  garnishee  stated  in  his  answer 

>  Scales  t>.  Swan,  9  Porter,  163. 

■  Woodbridge  u.  Winihrop,  L  Root,  597. 

*  8bnw  V.  Bnnker,  a  Metcalf,  376. 

*  Sebor  v.  Armsirong,  «  Mau.  106 ;  Clereland  s.  CiBp,  S  Ibid.  SOI  ;  Kellj  v.  Bow- 
nun,  13  Tick.  383 ;  Sunpun  i>.  Hrdi,  16  Hew  Ebunp.  498. 
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that  ft  certain  eiim  was  in  bis  bands  which  had  been  earned  by 
tiie  defendant,  and  for  which  the  defendant  had  drawn  an  order 
on  him  payable  to  a  third  person ;  and  the  plaintiff  presented  an 
additional  intem^tory,  requiring  the  garnishee  to  "  etate  di»- 
tindiy  how  much  money  was  in  his  hands,  at  the  time  of  the 
service  of  the  writ  on  him,'  which  had  been  earned  by  the  de- 
fendant" ;  the  court  held,  that  the  garnishee  could  not  be  charged 
in  consequence  of  a  refusal  to  answer  this  interrogatory,  because 
it  merely  demanded  of  him  to  state  distlQCtly  what  he  had  fully 
stated  before.^  And  where  the  garnishee  fully  answered  as  to  all 
matters  between  him  and  the  defendant  at  the  time  of  and  prior 
to  the  garnishment ;  but  refused  to  answer  interrogatories  in 
regard  to  transactions  between  them  after  the  garnishment,  and 
which  he  declared  had  no  connection  with  any  business  or  lia- 
bilities between  him  and  tlie  defendant ;  the  court  held  Lim  not 
chargeable  by  reason  of  his  refusal  to  answer  those  intern^a- 
tories.' 

§  6S6.  Whether  a  garnishee  may  in  any  case  be  charged  because 
he  refuses  to  answer  pertinent  interrogatories,  must  depend  upon 
positive  law,  or  established  practice.  In  Vermont,  it  is  held  to  be 
discretionary  with  the  court  to  chaise  him  or  not,  and  that  the 
exercise  of  that  discretion  will  not  be  revised  by  a  superior 
tribunal.'  Ordinarily  the  course  to  be  pursued  under  such  cir- 
cumstances is  prescribed  by  statute.  In  some  States,  the  gar- 
nishee may  be  compelled  to  answer  by  attachment  of  his  body ; 
or  judgment  by  default  may  be  tAken  t^^nst  him,  to  be  made 
final  in  the  same  manner  as  in  the  case  of  a  defendant, — in 
which  case  the  plaintiff  must  prove  the  garnishee's  liability  ;*  or 
the  refusal  to  answer  is  declared  to  be  an  admission  that  he  has 
effects  of  the  defendant,  or  is  indebted  to  him,  to  an  amount 
sufficient  to  satisfy  the  plaintiff's  demand ;  when  judgment  will 
go  against  him  as  if  he  had  made  the  admission  in  terms.  In 
this  case,  if  there  are  several  interrogatories,  a  refusal  to  answer 
one,  of  a  material  chanuster,  will  not  be  excused  because  the 
answer  to  the  others  trnpliet  a.  response  to  it.     The  garnishee 

1  Carriqne  v.  Sidebottom,  3  Metcajf,  297. 

*  Hamplire]'  d,  Warren,  4e  Maine,  91G. 

■  WortSin^n  v.  Johm,  23  Vermont,  MB  ;  Enapp  v.  Leriniraj,  37  Ibid.  SBB. 

*  Brotbtnon  u.  Andentni,  6  MtMOnri,  SMi 
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must  anFwer  oil,  in  a  plain  and  distinct  manner,  or  be  Till  be 
made  liable.^ 

§  687.  It  is  not  necessary  to  tbe  fulness  and  explicitiiess  of  a 
garnishee's  answer,  that  it  should  be  conformed  to  the  technical 
rules  of  pleading.  In  this  respect  it  partakes  of  the  nature  of  an 
answer  in  chancery.  Thus,  where  a  garnishee  answered  that  ho 
owned  a  note  of  the  defendant  for  an  amonnt  greater  than  his 
indebtedness  to  the  defendant,  and  on  the  trial  ofiered  in  evidence 
an  instrument  in  all  respects  conformable  to  that  described  in  the 
answer,  save  that  it  was  a  bond  instead  of  a  note,  it  was  held, 
that  the  answer  was  substaotiallf  sustained,  and  that  it  was  of  no 
consequence  that  the  garnishee  had  failed,  in  describing  the  in- 
strument, to  employ  tbe  proper  legal  terms.' 

§  638,  While  it  will  be  required  of  a  garnishee  to  answer  fully 
and  intelligibly  all  pertinent  interrogatories  put  to  him,  regard 
will  still  be  had  to  Uie  circumstances  in  which  he  is  placed,  and 
which  may  prevent  asYuU  and  positive  an  answer  as  would  be 
desirable.  If  the  answer  is  deficient  in  these  respects,  but  it 
appears  that  the  garnishee  has  responded  as  fully  and  positively 
as  he  could,  he  will  not  be  charged  for  f^ing  to  do  more.  Thus, 
where  the  administrator  of  a  person,  who,  in  his  lifetime  had  been 
garnished,  answered  '*  to  the  best  of  his  knowledge,"  it  was  held, 
that,  though  the  answer  might  not  be  sufficient,  if  it  had  come 
from  one  having  certain  knowledge  of  the  business,  yet  as  it  could 
not  be  expected  that  the  administrator  should  be  possessed  of  the 
same  degree  of  knowledge  as  the  intestate,  imd  the  answer  ap- 
peared to  be  the  best  that  could  be  obtained,  it  was  sufficient.*  So, 
where  a  garnishee  disclosed  that  the  defendant  had  agreed  to 
build  a  house  for  him,  and  be  had  agreed  to  pay  the  defendant 
certain  sums  at  certain  stages  of  the  work  ;  that  .he  had  generally 
paid  before  the  instalments  became  due ;  but  that  he  had  no 
means  of  ascertaining  whether,  at  the  time  he  was  summoned,  the 
payments  wore  in  advance  of  the  work  or  not ;  it  was  held,  that 
he  should  not  be  charged ;  the  answer  appearing  to  be  as  definite 
as  it  could  be  made.* 

>  Deblmc  V.  Webb,  5  Loniiiina,  63 ;  Tuon  v.  Clariw,  4  LonJsiaiu  AddiuI,  5S1. 

•  Ashb;  B.  WatBon,  9  Missouri,  935.  * 

*  Omubj  V.  Amon,  91  Maine,  93.  *  Blnfi  t>.  Aiken,  3  tick.  1. 
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§  689.  A  gamlsfaee,  in  framing  his  answer,  need  not  confioe 
himself  to  matters  within  hia  own  kaowledge,  but  may  introduce 
into  it  any  extrinsic  focts  which  he  suppoBes  important  to  a  correct 
determination  of  the  question  of  Ms  liability,  or  in  reference  to 
the  interests  of  others.  Whether  such  facts  will  aSect  the  issue 
will,  of  course,  be  decided  by  the  court.  It  is  principally  in 
regard  to  the  rights  of  third  persons,  not  parties  to  the  proceed- 
ings, that  the  introduction  of  suoh  facts  is  desirable.  They  would 
often  be  without  protection,  unless  the  garnishee  were  at  liberty 
thus  to  bring  th^  rights  under  the  ci^izancQ  of  the  court.  The 
extrinsic  facts  thus  introduced  may  be  of  almost  any  description. 
They  may  coDsist  of  writings,  or  v^bal  communications,  or  affi- 
davits proceeding  from  third  persons,  and  having  reference  to  the 
question  of  his  liability  aa  garnishee. 

Thus,  a  garnishee  answered  that  he  had  executed  a  bond  to  the 
defendant,  conditioned  for  the  payment  to  him  of  $  1,000,  in  one 
year  after  the  death  of  the  defendant's  mother,  and  that  he  should 
pay  the  annual  interest  on  that  sum  to  the  mother  during  her  life ; 
that  he  was  informed,  at  the  time  of  executing  the  bond,  and  had 
reason  to  believe,  that  it  was  originally  taken  by  the  defendant  for 
the  use  of  himself,  his  brother,  two  sisters,  and  a  minor  child  of  a 
deceased  brother,  the  heirs  at  law  of  the  defendant's  mother; 
that  the  mother  had  died ;  that  the  defendant,  after  her  death, 
drew  an  order  on  the  garnishee  for  $  520,  stating  that  sum  to  be 
in  fViU  for  his  part  of  the  bond ;  and  that  in  the  letter  to  the 
drawee,  covering  the  order,  the  defendant  said  that  the  other 
part  of  the  bond  belonged  to  the  other  heirs  of  his  mother ;  and 
the  order  and  letter  were  annexed  to  and  made  part  of  the  an- 
swer. It  was  objected  that  these  documents  could  not  be  re- 
ceived Bs  part  of  the  answer ;  but  the  objection  was  overruled, 
on  the  ground  that  if  it  were  not  competent  to  the  garnishee 
to  disclose  anything  but  what  is  within  his  own  personal  knowl- 
edge, the  interests  and  rights  of.  cestuu  que  trutt  would  be  in 
great  jeopardy ;  for  their  property  would  go  to  pay  the  debts 
of  the  trustee,  and  he  might  be  wholly  unable  to  respond.^ 
So,  where  a  garnishee  offered  as  a  part  of  bis  answer,  certain 
affidavits  of  third  persons,  the  court  held  them  admissible ; 
and  laid  down  the  broad  proposition,  that  a  garnishee  might 
refer  to  letters,  statements,  assignments,  or  other  instruments 

>  Wftlud  D.  StorteTuL  T  Pick.  194. 
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and   documents,  and  ftdc^ting   them,  make   them  part  of   his 


In  all  sach  cases,  however,  it  is  considered,  in  Massachusetts, 
where  the  answer  is  conclusive,  and  cannot  be  controverted,  that 
the  extrinsic  tacts  thus  brought  into  the  answer  have  no  force  in 
themselves,  but  are  to  be  regarded  only  so  far  as  the  garnishee  maj 
declare  his  belief  in  their  truth.  They  are  received  on  the  au- 
thority of  his  oath.  If  he  ,does  not  believe  them  to  be  true,  he 
ought  not  to  make  them  part  of  his  answer.  If  he  makes  them  a 
part  of  his  answer,  and  at  the  same  time  states  bis  disbelief  of 
their  truth,  the  answer  would  so  far  be  nugatory.  Hence  it  is  not 
aloue  the  facts  themselves,  but  the  garnishee's  adoption  of  them, 
and  his  belief  in  their  truth,  that  give  tiiem  weight  in  tlie  question 
of  his  liability.'  Therefore,  an  'affidavit  made  by  a  person  inter- 
ested ill  the  suit  will  be  received,  when  made  a  part  of  the  gar^ 
nishee's  answer,  because  it  is  received  on  the  garnishee's  oath, 
and  not  as  the  testimony  of  a  witness.* 

But  where,  on  the  examination  of  a  garnishee,  a  letter  was 
ebown  him  from  a  third  person  not  a  party  to  the  suit,  for  the 
purpose  of  establishing  that  the  property  in  the  garnishee's  hands 
was  not  the  defendant's  but  another's,  and  the  garnishee  authenti' 
'  cated  the  signature  to  the  letter,  but  said  nothing  of  its  contents ; 
the  court  refused  to  receive  the  letter  as  a  part  of  bis  answer,  be- 
cause, though  its  genuineness  was  established,  its  contents  might 
be  untrue,  and  could  not  be  presumed  to  be  true.* ' 

§  689  a.  It  is  no  valid  objection  to  an  interrogatory  to  a  gar- 
nbhee,  that  it  requires  him  to  make  a  statement  of  Ids  accounts 
with  the  defendant.  Sometimes  that  might  be  the  only  mode  of 
ascertaiuing  the  true  state  of  the  accounts  of  the  parties;  and 
litigants  cannot  be  deprived  of  their  rights,  because  it  may  occa- 
sion the  garnishee  some  inconvenience.' 

§  640.   It  has  been  attempted  to  screen  garnishees  from  answer- 

>  Kell;  D.  BowmaQ,  19  Bck.  8S3 ;  Qiddingi  v.  Colemui,  IS  New  Hwnp.  IM ;  BaS 
V.  Jonaa,  17  Ibid.  307. 

^  Hama  v.  Langton,  8  Pick.  S7 ;  Kelly  v.  Bownun,  la  Ibid.  3B3. 

■  Kelly  E>.  BoTntan,  IS  Pick.  3S3.  But  Inch  affidavit  will  not  be  receired  If  aotlMd 
when  not  mado  part  of  the  ^amiahee'i  anawer.    Minehia  e.  Moor«,  11  Maaa  BO. 

*  Stackpole  v.  Newman,  4  Mass.  85. 

*  Roqoeat  v.  Steamer  B.  E.  CUric,  19  Louisiana  AaiMuJ,  SIO.    ' 
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i:ig  interrogatories,  a  response  to  which  might  show  them  to  have 
been  parties  to  fraudulent  sales  or  dispositions  of  personal  prop- 
erty ;  but  BO  far  the  courta  have  sustained  such  queEtions,  and 
required  disclosures,  even  though  the  effect  might  be  to  subject 
tlie  garuishee  to  liability  ae  such  out  of  his  own  property.' 

§  641.  U.  What  the  GamUhee  may  not  he  required  to  state  m  his 
Answer.  A  very  wide  latitude  of  interrogatory  is  usually  allowed, ' 
iu  endeavoring  to  ascertain  whether  the  garnishee  can  be  made 
liable.  Almost  every  variety  of  question  bearing  upon  this  point 
may  be  propounded,  and  an  answer  required,  and,  where  author- 
ized by  statute,  or  by  the  course  of  practice,  compelled,  by  attach- 
ment of  the  garnishee's  body.  Still,  there  must  be  a  limit  to  this 
power  of  inquisition ;  and  the  garnishee  has  a  right  to  have  the 
correctness  of  a  proposed  inquiry  adjudicated  by  tlie  court,  and  is 
not  bound  to  submit  to  any  and  every  conceivable  investigation, 
without  objection  ;  or,  if  he  objects,  become  liable  to  pay  the 
entire  debt  in  the  main  action,  if-  his  objection  should  prove  un- 
founded.^ And  it  seems  to  be  conceded  that  the  limit  of  investi- 
gation is  to  be  fixed  in  the  discretion  of  the  court  in  which  the 
garnishee  is  examined ;  the  action  of  which  will  not  be  revised  by 
a  superior  tribunal.'  Therefore,  where  a  garnishee  after  answer- 
ing, was  required  to  answer,  and  did  answer,  three  sets  of  interrog- 
atories in  detail,  and  the  plaintiff  filed  a  fourth  set,  the  garnishee 
prayed  the  opinion  of  the  court  whether  be  was  iMund  to  answer 
them,  and  the  court  decided  he  was  not.* 

§  642.  All  interrogatories  must  be  confined  to  such  matters,  as 
the  law  by  which  tliey  are  authorized,  contemplates  as  tiie  ground 
of  a  garnishee's  liability.  Thus,  where  a  statute  authorized  the 
plaintiff  to  exhibit  interrogatories  touching  the  estate  and  effects 
of  tlie  defendant  in  possession  or  charge  of  tlie  garnishee,  or  debts 
due  and  owing  from  him  to  the  defendant,  and  one  who  held  tlie 
oflice  of  justice  of  the  peace  was  garnished,  and  the  question  was 
put  to  liim  how  many  judgments  were  entered  on  his  docket  in 
&vor  of  the  attachment  defendant,  and  when,  against  whom,  and 

1  DeroU  v.  Brawnsll,  5  Pick.  448 ;  NeaUj  v.  AmbiOM,  3]  Ibid.  189 ;  Lamb  s.  Stone, 
11  Pick.  GS7. 

*  Sawyer  B.  Webb,  S  Iowa,  81S. 

■  Woiihinglou  v.  Jones,  13  Vennont,  MS ;  Enapp  r.  Leranway,  37  Ibid.  398. 

*  Wamer  t.  Ferkios  8  CnshiDg,  618.    See  aoie,  j  69S. 
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for  vhut  amoimt  t^iey  were  respectiTelr  entered ;  it  was  held,  that 
the  queBtion  was  illegal,  and  not  such  as  the  garnishee  was  bound 
to  answer.'  So,  where  interrogatories  were  propounded  to  a  gar^ 
iiishee  relating  to  personal  property  mortgaged  to  him  by  th© 
defendant,  to  indemnify  him  against  liabilities  he  bad  assumed  for 
the  defendant ;  it  was  held,  that,  as  a  mortgage  of  goods  not  in 
{>ossession  of  them  could  not  be  charged  as  garnishee  in  respect 
of  the  mortf^e,  the  questions  were  impertineut,  and  should  not 
l>c  answered.* 

§  643.  Every  court  will  of  course  protect  the  garnishee  from 
impertinent  and  vexatious  questions,  especially  after  he  has  fully 
answered.  Hence,  in  Massachusetts,  where  a  garnishee  had  so 
answered,  and  the  plaintiGT  put  further  interrogatories,  requiring 
him  to  state  whether  he  liad  not,  in  conversation  with  third  pei^ 
sons,  said  differently  from  the  statements  of  his  answer,  the  court 
declared  that  the  plaintiff  had  no  right  to  ask  questions  for  the 
purpose  of  discrediting  the  garnishee's  disclosures ;  that  the  plain- 
tiff was  bound  to  take  the  garnishee's  statements  under  oatli  as 
truth,  and  could  neither  impeach  his  character  nor  contradict  his 
testimony ;  that  therefore  he  was  not  entitled  to  the  privilege  of 
cross-examination ;  and  that  what  the  garnishee  might  have  told 
otlier  persons,  or  said  on  former  occasions  is  immaterial,  and  not 
a  proper  subject  of  inquiry.' 

§  644.  It  may  be  regarded  as  a  sound  rule,  that  a  garnishee 
shall  not  be  required  to  state  in  his  answer  anytliing  that  will  de- 
prive him  of  a  defence  against  the  debt  to  the  defendant,  which, 
if  he  were  sued  by  the  defendant,  he  might  set  up  in  bar  of  the 
action.  Tluis,  where  a  garnishee  answered,  that,  more  than 
twenty  years  before  he  was  summoned,  he  had  given  a  bond  to 
tlte  defendant,  payable  on  demand,  the  point  was  made  whether 
he  could  be  aeked  if  he  had  paid  the  bond  ;  and  the  court  would 
not  suffer  the  question  to  be  put,  because  that  would  be  to  make 
liim  give  up  a  defence  he  would  have  if  sued  by  the  d^eudaut ; 
when  he  might  plead  payment  and  rely  on  the  lapse  of  time  to 
support  the  plea.* 

>  Corbys  *.  BoHmAD,  4  Wrcu  &  Sergeant,  S«3 ;  Ljman  e.  Farker,  93  Muna,  31 ; 
Roqaeit  p.  Steamer  B.  E.  Clark,  IS  LonitiuiK  Annual,  310. 
'  Callender  o.  Farbiah,  46  Maine,  S36. 

'  Crosnnan  v.  CnMsmao,  SI  Pick.  21  ;  Wanwr  ti.  Perkini,  S  Culling,  918. 
•  Ge«  1-.  Warwick,  2  Haywood  (H.  C),  3S*. 
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§  645.  It  seems  to  be  sostuned  by  authority,  and  consonant  with 
Bound  principles,  that  a  garnishee  shall  not  be  required  to  state 
anything  in  his  answer  which  will  show  him  to  have  been  guUty 
of  a  violation  of  law.  Thus,  where  a  garnishee  was  asked  whettier 
he  had  not  received  usurious  interest  of  the  defendant,  it  was  held, 
that  he  could  not  answer  affirmatively  without  criminating  him- 
self, and  tlierefore  should  not  be  required  to  respond  to  the  inter- 
rogatory.^ 

§  646.  It  has  also  been  held  in  Massachusetts,  and  in  Uaine, 
that  a  garnishee  shall  not  be  compelled  to  state  anything  which 
might  tend  to  impair  or  impeach  his  title  to  real  estate,  which  he 
derived  from  the  defendant.'  In  New  Hampshire,  however,  the 
contrary  doctrine  was  held,  in  a  case  where  the  garnishee  stated 
in  his  answer  a  conveyance  of  real  estate  to  him  by  the  defendant, 
and  the  court  required  an  answer  to  supplementary  interrogatories, 
intended  to  show  the  conveyance  tQ  have  been  made  without  con- 
sideration.' 

§  647.  Where,  however,  the  garnishee  disclosed  a  conveyance 
of  real  estate  by  tlie  defendant  to  him,  it  was  decided  that  the 
following  question  might  be  put  to  him :  "  Is  there  any  real  estate 
in  your  possession,  belonging  to  the  defendants,  Thiob  you  hold  in 
trust  for  them,  so  that  you  are  accountable  for  the  rents  and  profits 
thereof?  or  are  you  under  any  obligation  to  account  for  the  pro- 
ceeds of  the  same,  or  of  any  part  thereof,  if  sold  by  you  ?  "  *  And 
in  a  case,  wliere  it  was  alleged  that  real  estate  conveyed  by  the 
defendant  to  the  garnishee  was  held  in  trust,  to  be  disposed  of  for 
the  benelit  of  the  latter,  the  court  decided  that  the  garnishee  might 
be  required  to  answer  the  following  question :  "  At  the  time  you 
received  a  deed  or  deeds  of  land  from  the  defendant,  or  at  any 
other  time  since,  was  there  any  agreement  in  writing  or  by  parol, 
that  you  should  dispose  of  the  same  and  account  to  him  in  any 
manner  for  the  proceeds  ? "  —  and  that,  in  the  event  of  tlie  ques* 
tion  being  answered  in  the  affirmative,  there  might  ho  a  further 
examination  as  to  the  disposition  of  the  proceeds.' 

1  Boordmui  o.  Roe,  13  Mbm.  104. 

'  Boardman  v.  Roe,  13  Man.  IM ;  Rnuell  t.  Lewis,  IS  Ibid.  1ST ;  Moor  v.  Towle 
t$  Maine,  133. 

*  Bell  D.  Kendrick,  8  New  Bamp.  Ssa 

*  Russell  t>.  Lewis,  IS  Moss.  137.  *  Huen  v.  Emenon,  9  Pick,  144. 
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§  648.  The  extent  to  which  privil^ied  commumcations  to  a 
garnishee  are  protected  from  the  Beardiing  sonitiny  of  a  plaintiff's 
interrogatories  seems  not  to  have  been  the  subject  of  adjudication. 
A  question  somewhat  of  that  character  was  raised  in  Lomsiana, 
but  did  not  lead  to  the  expression  of  any  ofdnion  by  the  court  on 
the  general  subject.  An  attorney  at  law  was  garnished,  and  an- 
swered that  he  had  received  a  sum  of  money  on  account  of  the 
defendant,  whose  attorney  he  was,  but  added  that  he  had  almost 
immediately  paid  it  over  according  to  his  client's  instructions. 
When  questioned  as  to  when  and  to  whom  he  paid  it,  he  refused 
to  answer ;  contending  that  he  could  not  answer  without  disclos- 
ing  matters  and  instructions  confided  to  him  in  professional  con- 
fidence. But  the  court  held,  that  the  disclosure  could  not  be  ob- 
jected to  on  that  ground,  as  the  time  of  payment  was  within  his 
knowledge,  independently  of  any  communication  he  might  have 
received  from  his  client;  and  enforced  it«  opinion  witli  some 
instructiTe  remarks  about  "  a  barefaced  resort  to  such  shameful 
'  evasions,  under  the  pretence  of  a  scrupulous  regard  for  profes- 
sional obligations."^ 

§  649.  We  have  seen  that  a  garnishee  may  make  the  statements 
of  others  a  part  of  his  answer,  and  that,  when  so  made,  they  will 
be  received  and  considered.  It  is,  however,  entirely  at  his  option 
to  incorporate  such  statements  in  his  answer,  and  the  court  will 
not  compel  him  to  do  so  against  his  will.  Therefore,  where  the 
plaintiff  delivered  to  the  garnishee  an  affidavit  of  the  defendant 
touching  the  effects  in  the  garnishee's  hands,  and  tending  to  sub- 
ject tliem  to  the  attachment,  and  requested  the  garnishee  to  make 
die  afSdavit  a  part  of  his  answer,  which  was  refused ;  tho  court 
decided  that  it  had  no  power  to  compel  a  compliance  with  the 
plaintiff's  demand.' 

§  650.  m.  Qf  ammding  the  Anawer  of  a  Cf^amtghee.  The  pro- 
priety of  allowing  a  garnishee  to  amend  bis  answer,  or  to  put  in  a 
new  answer,  has  in  several  instances  been  the  subject  of  discussion, 
and  it  has  uniformly  been  sustained.  There  is,  indeed,  no  suf- 
ficient reason  why  an  amendment  in  such  case  should  not  be  per- 
mitted.    There  may  be  cases,  where  the  garnishee  discovers  new 

^  CoiDstock  f.  Faie,  18  Lonisiana,  4T9, 

'  Hawea  r.  LangtOD,  8  Pick.  67 ;  Kelly  v.  Bowman,  la  Ihid.  383. 
[4C0] 
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facts,  or  finds  that  be  has  made  an  imperfect  or  en-oneoos  state- 
meat  ;  and  there  seems  to  be  nothing  in  principle  to  prevent  him, 
before  final  judgment,  from  making  a  more  complete,  perfect,  and 
correct  answer,  being  responsible  as  in  all  other  cases  for  its  truth. 
The  only  objection  which  could  arise  is,  that  a  garnishee  might  be 
induced,  bjr  new  suggestions  and  new  views,  to  put  in  on  answer 
varying  from  his  first  answer,  and  not  true  in  itself.  But  when  it 
is  considered,  that  by  any  mode  of  adnunistering  the  law,  the  gar- 
nishee may  take  his  own  time  tmd  his  own  counsel,  and  make  such 
answer  as  he  will,  there  seems  to  be  no  more  danger  of  falsifica- 
tion in  the  one  case  than  in  the  other.^ 

In  Louisiana,  while  the  discretionary  authority  of  the  court  to 
permit  amendments,  where  an  answer  is  really  responsive  to  the 
question,  is  admitted,  it  is  yet  considered  that  an  answer  which  is 
manifestly  evasive  ought  not  to  be  amended,  as  such  a  practice 
might  lead  to  frivolous  delays.^ 

§  651,  IV.  The  Effect  to  he  given  to  the  Garnishee's  Answer.  ' 
This  depends  in  a  great  measure  on  the  statutory  provisions  of 
each  State.  In  some  States,  the  answer  is  conclusive  ;  in  others, 
it  may  be  coutrovei-ted.  In  either  case,  however,  as  to  all  state- 
ments of  fact,  given  on  the  garnishee's  personal  knowledge,  as 
well  as  to  all  declarations  of  his  belief  of  facts  derived  from 
information,  the  answer  is  taken  to  he  true  j*  in  the  former  class 
of  States,  cociclusively  so  ;  in  the  latter,  subject  to  be  disproved  by 
competent  evidence. 

§  652,  In  Massachusetts,  tlie  garnishee's  liability  formerly 
turned  entirely  upon  his  answer,  and  evidence  collateral  thereto 
was  not  admitted  ;*  and  so  stringent  was  this  rule,  that  an  agreed 
statement  of  facts,  signed  by  the  garnishee,  but  not  sworn  to,  and 
submitted  by  the  plaintiff,  defendant,  and  garnishee,  for  the  de- 
cision of  the  court,  as  to  tlie  liability  of  tlie  latter,  was  rejected  by 
the  court.^     In  th?  Revised  Statutes  of  1836,  ch.  109,  §4.5,  there 

I  Hovey  V.  Cnine,  12  Pick.  167 ;  Carriqae  v.  Sidebottom,  3  Metcalf,  397 ;  Bofbrd  v. 
Welbom,  e  Alabama,  BIS;  Neilson  tr.  Scott,  1  Rice's  Digest  of  South  Carolina  Re- 
porta,  BO;  Murrell  b.  Johnson,  3  Hill  (S.  C),  12;  Smith  v.  Brown,  S  Caiifomia,  118; 
Rledman  «.  Vickei?,  43  Maine,  133;  Newell  «.  Blur,  7  Hichigan,  103. 

'  Davis  r.  Oakford,  II  Louieiana  Annual,  379. 

*  Crownian  t.  Crouman,  21  Pick.  31 ;  Meeker  n.  Ssnden,  e  Iowa,  61. 

*  Cumttock  V.  ForniUD,  3  Mass.  W ;  Stackpole  v.  Newman,  i  Iliid.  85 ;  Hawe*  ». 
I^ngton,  S  Pick.  67. 

'  Barker  c.  Tuber,  4  HaM.  81. 
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is  a  alight  modification  of  tlie  strict  rule  which  had  prerailed, 
ia  that,  while  it  declares  the  answers  and  statements  of  the 
garnishee  shall  be  considered  as  true,  in  deciding  how  far  he  is 
chargeable,  it  allows  either  party  to  allege  and  prove  any  other 
facts,  not  stated  tiot  dented  by  the  gamUTiee,  that  may  be  material  ia 
deciding  that  question.^  In  Maine,  and  in  Tennessee,  the  gar- 
nishee's liability  is  determined  solely  by  his  answer.' 

§  653.  In  moat  of  the  other  States  the  answer  is  taken  to  be 
true,  but  is  subject  to  be  controverted  and  disproved.  The 
effect  given  to  it  In  this  respect  is,  however,  confinGd  to  its 
statements  of  facts.  If  the  garnishee  sets  up  rights  or  draws 
couclusious,  arising  out  of  or  resulting  from  the  facta  stated, 
such  rights  and  couclusious  are  necessarily  Btibject  to  revision  by 
thfe  court.* 

Li  Alabama,  the  answer  ia  taken  to  be  strictly  true,  and  if  a 
,  deed  is  appended  to  it,  it  is  to  be  considered  genuine,  unless 
the  answer  be  traversed.*  In  Missouri,^  Illinois,"  Arkansas,^  and 
Ziouisiana,^  the  same  effect  is  given  to  the  answer  until  it  is  dis- 
proved. 

§  654.  In  ascertaining  the  effect  to  be  given  to  an  answer, 
when  assailed  by  opposiug  testimony,  but  few  cases  can  be  found. 
Li  Illinois,  the  questton  came  up,  and  it  was  held,  that  the  answer 
is  not  entitled  to  liave  the  same  effect  as  that  of  a  defendant  to  a 
bill  in  cliancery,  requiring  the  testimony  of  two  witnesses,  or  what 
may  be  equivalent,  to  overthrow  it,  but  is  to  be  considered  as 
presenting  a  prima  facie  defence,  liable  to  be  rebutted  by  pre- 
ponderating testimony.*  In  Pennsylvania,  where,  under  tlie  stat^ 
ute  of  1789,  the  garnishee  was  held  to  be  chargeable  imtil  h* 

1  Gouch  V.  Tolman,  10  Cashing,  104. 

*  Lamb  v.  Franklin  Man.  Co.,  IS  Maine,  187  ;  Cheatham  t>.  Trotter,  Peck,  198  ;  Child- 
rem  v.  Dickins,  8  Verger,  1 13. 

«  Lamb  v.  Franklin  Man.  Co.,  18  TUltino,  187. 

*  RoUnson  v.  Rapclje,  3  Stewart,  86. 

*  Daris  v.  Knapp,  S  Missouri,  S5T  ;  McEroy  d.  Lane,  9  Ibid.  48 ;  Stevens  v.  Giratb- 
.^e;,  Ibid.  636  ;  Black  b.  Faal,  10  Ibid.  103. 

<  Kergin  e.  Dawson,  6  Illinois  (1  Gilman),  B6  ;  Rankin  v.  Simonds,  37  Ibid.  S5S. 

'  Mason  r.  McCampbell,  3  Arkansas,  506;  Britt  f .  Bradshaw,  IS  Ibid.  S30. 

'  Oakc7  v.  M.  ft  A.  Railroad  Co.,  13  Lonidana,  S70;  Blanchard  v,  Varcas,  IS 
liiid.  186  ;  HiDoweli  v.  Crook,  10  Looistaoa  Anntud,  31 ;  Helme  a.  Pollard,  U  Ibid. 
306  ;  Barnes  v.  Wayland,  Ibid.  791. 

■  Rcr^'in  f.  Dawstm,  6  Dliuoi*  {1  Oilman),  86. 
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discharged  himte{f,  at  leaet  by  his  own  oath,  it  was  considered 
that  the  answer  in  prima  /owe  Bufficieut,  but  that  its  truth  might 
be  inquired  into  hj  the  jury  ;  and  that  the  plaintiff  makes  out  his 
case  merely  by  destroying  the  effect  of  the  answer,  unless  the 
garnishee  maintains  the  issue  by  other  satisfactory  evidence  ;  and 
this  the  plaintiff  may  do  by  disproving  the  matter  alleged  in  the 
answer,  or  by  showing  tlie  garnishee  to  be  utterly  unworthy  of 
credit.  On  this  principle,  evidence  which  falsifies  any  fact  asserted 
in  the  answer,  goes  to  tlie  credibility  of  the  garnishee,  and  is 
thorefore  competent.^  In  Mississippi,  it  is  ruled  that  where  the 
truth  of  the  answer  is  denied,  it  cannot  be  read  to  the  jury  im- 
panolled  to  try  the  issue.*  If,  however,  upon  such  a  trial  the 
plaintiff  reads  the  answer  to  the  jury,  it  is  held,  in  Pennsylvania, 
that  it  must  be  taken  aaprimd  facie  evidence,  not  requiring  of  the 
garnishee  other  proof  to  establish  it ; '  and  in  Alabama,  that  it 
has  the  effect  only  of  an  admission  of  the  garnishee,  aod  is  gov- 
erned by  the-same  rules  as  any  other  admission.*  In  Maryland, 
the  answer  Is  regarded  not  as  port  of  the  pleading,  but  as  evi- ' 
dence,  and  if  any  part  of  it  be  read  the  whole  must  be ;  as  well 
that  which  discharges  as  that  which  charges  the  garnishee ;  and 
•  the  whole  is  to  be  received  as  primd  fade  evidence  of  tlie  facts 
stated  in  it,  open,  however,  to  be  rebutted.'.  In  Illinois,  the  gar- 
nishee is  entitled  to  have  his  answer  before  the  jury,  who  may 
give  it  such  weight  as  they  may  believe  it  entitled  to,  in  connection 
witli  all  the  circumstances  of  the  case.*  But  in  South  Carolina  ' 
and  Alabama  ^  the  answer  is  not  admissible  evidence  in  the  gar- 
nishee's tivor.     And  so  in  Wisconsin.* 

§  655.  As  to  tlie  evidence  which  may  be  given  gainst  tlie 
garnishee's  answer,  it  is  held,  in  Missouri,  that  Jiis  admissions  iu 
conversation,  either  before  or  after  the  answer  is  sworn  to,  are 
admissible  to  disprove  the  statements  of  the  answer.^"    In  Massa- 

1  Adlnm  V.  T*nl,  1  Rawle,  163.  ■  Laa^f  v.  SUloff,  7  Howard  (Mi.},  157. 

*  Enkine  i>.  SangsMn,  7  WatK,  ISO. 

*  Mvatt  n.  Locklurt,  B  Alabnina,  91. 

>  DcvriM  B.  Bilclianan,  10  Maryland,  210. 
'  Schwab  V.  Gingcrick,  13  niinou,  SS7. 
T  Dawkina  t.  Gsult,  S  Richardaon,  191. 

■  Mynct  v.  Lockhart,  9  Alabama,  91 ;  Prica  B.  Hacug«^  31  Ibia.  701 ;  Seriw  o. 
Tlirotkniorion,  33  Ibid.  512. 

■  Keep  u.  Sanderson,  12  ^yi>el)nain,  3S3. 

U  ftlcvens  V.  Gwslbaie;,  9  Miasouri,  636.    See  Camill  v,  f  inley,  36  Borboar,  El. 
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chusetts,  on  the  contrary,  in  the  cases  previouslj'  referred  to  *  it 
vas  decided,  that  what  the  garnishee  might  have  told  other 
persons,  or  said,  on  former  occasions,  is  immaterial,  and  the  gar- 
nishee could  not  be  questioned  in  regard  thereto.  It  is  quite 
certain,  however,  that  declarations  of  the  defendant  are  not  ad- 
missible in  evidence  for  the  plaintilf  ^eudbI  the  garnishee ;'  nor 
are  admissions  by  an  agent  of  the  garnishee.'  But  whatever 
evidence  may  be  given  to  controvert  his  answer,  must  go  to  dis- 
prove tlie  facts  therein  stated.  It  is  not  admissible  for  the  plaintiff 
to  assail  the  answer  by  impeaching  the  garnishee's  credibility.* 

§  656.  V.  The  Construction  to  he  given  to  the  Gamiahee't  An- 
neer.  The  necessity  of  fulness  and  e^Iicitness  in  the  garnishee's 
answer,  previously  adverted  to,  is  illustrated  and  enforced  by  the 
rule  which  has  obtained  in  Massachusetts,  in  relation  to  doubtful 
expressions  contained  in  an  answer.  We  wiU  trace  the  rise  and 
progress  of  tliis  rule. 

The  matter  came  up  at  an  early  day  in  a  case  where  the 
liability  of  the  garnishee  turned  on  the  point  whether  a  draft 
drawn  on,  and  accepted  by  him,  in  favor  of  the  defendant,  was 
negotiable.  If  it  was,  he  could  not,  under  the  statute,  be  charged  ;* 
otherwise  lie  could.  In  his  answer  he  stated  his  acceptance  of  tiie 
draft,  and  that  he  thought  it  was  payable  to  the  defendant  or  order, 
"  But,"  said  the  court,  "  he  must  be  positive  as  to  tliis  fact.  He 
has  had  time  to  inquire,  and  he  does  not  move  the  court  for  leave 
to  make  any  further  declaration  on  tliis  point.  If  he,  tn  whose 
knowledge  the  fact  ought  to  be,  is  doubtful,  the  com-t  cannot 
make  any  presumption  in  his  favor."  "  In  the  next  case  tlie  court 
go  a  step  ftirther,  and  say,  "  If  the  statement  in  any  part  be 
doubtful,  we  mijst  construe  it  against  the  trustees,  who  might 
have  used  expressions  in  which  there  sliould  be  no  doul>t." ' 
Again  the  court  say,  "  The  answer  of  a  trustee  being  his  own 
language,  must  unquestionably  in  all  cases  be  construed  most 
strongly  against  himself.  But  his  language  is  not  to  be  distorted 
nor  forced  into  any  unnatural  constniction ;  nor  can  inferences 
be  drawn  from  any  real  or  supposed  discrepancies  in  his  answers, 

I  Crossmanv.  Cn>B9nian,SI  Pick.  21 ;  Wamerir.FGrkini,  8  Cashing,  518;  Antv.JSW. 

*  EntM  D.  Tunic,  3  Conn.  ST  ;  Cahoon  c.  Ellis,  18  Vermont,  500. 

*  Baltimore  &  Ohio  R.  K.  Co.  v.  Gallalitie,  IS  Gratuin,  G56. 

*  Bamca  v.  Weylend,  U  Loaisiana  Annnal,  791. 

*  Setior  v.  Armstrong,  4  Mass.  S06. 

■  Cleveland  v.  Clnp,  9  Masa.  201 ;  Sampson  v.  UjAe,  16  New  Hunp.  i9S. 
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against  the  fair  and  natural  import  of  the  langa^;e  taken  alto- 
gether."^ The  rules  l^d  down  in  these  c^ses  irere  applied  hy 
^  the  same  court  to  a  case  vhere  the  question  of  the  garnishee's 
liability  turned  on  a  statement  in  his  ansrer  with  regard  to  the 
disposition  made  of  certain  prorigions,  the  mott  of  which,  he  sud, 
had  been  consumed  in  ft  "particular  way.  If  they  had  aU  been 
80  consumed,  the  garnishee  would  not  be  chai^d ;  otherwise 
he  might  be.  The  court  adjudged  him  liable,  because  he  did  not 
answer  with  sufficient  precision,  when  it  was  in  his  power  to  have 
done  so.* 

Subsequently,  the  rule  was  limited  in  it«  application  to  cases 
where  the  garnishee,  in  some  part  of  his  answer,  makes  statements, 
which,  unexplained,  would •^md /a<;te  subject  him  to  liability.' 
The  last  case  cited  seems  to  be  oue  of  this  character.  There,  the 
garnishee  was  primtt  facie  liable,  and  endeavored  to  avoid  liability 
by  a  statement  concerning  the  provisigns  in  hia  hands.  That 
statement  being  deficient  in  precision  and  fulness,  the  court  would 
not  receive  it  as  a  protection  against  the  prionA  facie  liability- 
appearing  by  the  answer. 

*  §  657.  In  Louisiana,  a  statutory  provision  exists,  declaring  that 
a  garnishee's  "  refusal  or  neglect  to  answer  interrogatories  shall 
be  considered  as  a  confession  of  his  having  in  his  hands  property 
belonging  to  the  debtor,  sufficient  to  satisfy  the  demand  made 
against'the  debtor,"  Under  this  provision  this  question  was  put 
to  the  garnishee:  "Have  you  received  cotton  or  other  produce 
from  the  defendants  or  from  any  member  of  the  firm  ?  At  what 
time  7  How  much  cotton  or  produce  ?  *'  The  garnishee  answered, 
"  that  he  had  received  cotton  from  tlie  defendants,  for  account  of 
other  persons,  which  had  been  duly  appropriated  according  to 
directions  received  with  said  cotton,  previous  to  the  service  of 
'  the  attachment  or  garnishment  in  this  case."  The  answer  watt 
held  to  be  evasive,  and  not  responsive  to  the  question,  and  the 
garnishee  was  charged.*  * 

§  658.  This  subject  elicited  from  the  late  Justice  Stort  the 

1  Eellf  e.  Bowman,  la  Pick.  363;  TJmted  SUIee  v.  L«ngtoa,  6  Muod,  SBO;  Gid- 
diiigi  I.  Colem&n,  la  New  Huup.  \iS;  SampMn  v.  Hjd^  16  Ibid.  492;  ScoU  v.  Haj, 
18  Pick.  360  ;  Ormib«e  u.  Davis,  5  Rhode  Iilaiid,  44a. 

*  GraTes  v.  Walker,  21  Pick.  160.  i 

*  Sbeuer  e.  Haady,  sa  Pick.  417.  '  Hut  t>.  Dahlgreen,  16  Loniaiaa*,  S59. 
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following  judicious  remarks,  vhich,  though  applicable  to  the  pe- 
culiar system  of  Maine,  will  be  regarded  favorably  in  all  cases 
where  the  question  of  the  garnishee's  liability  is  to  be  decided  by» 
the  terms  of  his  answer.  "  It  is  said  that  where  parties,  sum- 
moned as  trustees,  fail  to  discharge  themselves,  by  any  ambiguity 
in  their  disclosures,  they  are  to  be  a<^udged  trustees.  That  propo- 
sition requires  many  qualiGcatioas,  and  may  be  true  or  not,  ac- 
cording to.circumstaaced.  If  upon  the  disclosure  it  is  clear  that 
there  are  goods,  effects,  or  credits  of  the  debtor  in  the  hands  of  a 
truEtoe,  but  it  is'leil  uncertain  by  tlie  disclosure  whether  the 
goods,  effects,  or  credits  are  aSected  by  iuterests,  liens,  or  claims 
of  diird  persons  or  not,  and  the  trustee  has  knowledge  of  all  the 
facts,  and  withholds  them,  or  evades  a  full  examination ;  that 
may  furnish  a  good  ground  to  presume  everything  against  him, 
so  far  as  there  are  ambiguities.  But  if  he  fully  and  clearly 
discloses  all  he  knows,  and  upon  the  whole  evidence  it  is  left  ia 
reasonable  doubt  whether,  under  all  the  circumstances,  he  be 
trustee  or  not ;  in  such  case,  I  apprehend,  he  is  entitled  to  be 
discharged.  A  different  doctrine  would  be  most  perilous  to  the 
supposed  trustee ;  because  he  possesses  no  power  to  compel  dis- 
closures from  third  persons  relative  to  the  property ;  and  no  ei- 
traneoiis  or  collateral  evidence  of  third  persons  is  admissible  iu 
the  suit,  to  establish  or  discharge  his  liability.  It  is  to  be  decided 
solely  aud  exclusively  by  his  answer.  He  might,  upon  any  other 
doctrine,  be  innocently  compelled  to  pay  over  the  same  property 
twice  to  different  persons  holding  adverse  rights,  because  he 
might  be  without  any  adequate  means  of  self-protection.  The 
law,  therefore,  will  not  adjudge  him  a  trustee,  except  upon  clear 
and  determinate  evidence  drawn  Irom  his  own  answers."*  In 
another  case  the  same  eminent  jurist  said :  "  I  agree  that  doubtful 
expressions  may  be  construed  most  strongly  against  the  trustees, 
if  they  admit  of  two  hiCerpretations ;  but  they  are  not  to  be 
tortured  into  an  adverse  meaning  or  admission.  The  answers 
are  not  to  be  more  ri(pdly,  or  differently  construed  from  what 
they  would  be  in  a  bill  in  chancery.  If  the  answers  are  not  full, 
the  plaintiff  is  at  liberty  to  propound  closer  intern^tories ;  but 
he  is  not  to  charge  parties  upon  a  mere  slip  or  mistake  of  cer- 
tainty, or  because  they  do  hot  positively  answer,  what  in  conscience 
they  do  not  positively  know."  ■ 

'  Goni»n  r.  Coolidge,  1  Baniiier,  537.      *  United  StUet  v.  Langton,  S  Muon,  360. 
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CHAPTER   XXXIV. 

JUDOHENT  AOAINBT  THE  OASNISHEE. 

§  658  a.  We  have  seen  that  an  indispensable  prerequisite  to  a 
judgment  against  the  garnishee  is  the  renditioa  of  a  judgment 
against  the  defendant.^  There  is  no  doubt  that  that  fact  should 
be  shown  in  the  record ;  else  the  judgment  agtunst  the  garnishee 
mil  appear  without  foundation.^  But  the  question  arises,  What 
constitutes  the  record  in  a  garnishment  proceeding  ?  and  this  de- 
pends upon  the  manner  in  which  that  proceeding  is  instituted. 
If  the  garnishee  is  summoned  under  an  attachment,  the  true  view 
seems  to  be,  that  the  garnishment,  though  in  some  sense  a  distinct 
suit,  belongs  to,  and  is  a  part  of,  the  record  in  the  attachment  suit.* 
But  there  are  two  other  modes  in  whic^i  garnishees  ma.y  be  sum- 
moned in  courts  of  law,  viz. :  1.  By  statutory  proceeding  under 
a  judgment,  but  not  under  an  execution  on  the  judgment ;  and 
2.  By  a  statutory  proceeding  under  an  execution.  In  the  former, 
there  is  necessarily  some  step  to  be  taken  by  the  judgment  pluutiff, 
to  initiate  tlie  garnishment;  in  the  latter,  there  is  generally  noth- 
ing required  but  the  issue  of  an  execution,  under  which  garnishees 
may  be  summoned,  as  under  an  attachment.  In  the  latter  form 
of  proceeding,  the  record  of  the  case  against  the  garnishee  is  the 
execution,  tlie  return  of  the  officer  tliereon,  the  interrogatories  to, 
and  answer  of,  the  garnishee,  and  the  judgment ;  and  in  such  a 
record  the  date  and  amount  of  the  Judgment  against  tlie'defetidaiit 
necessarily  and  sufficiently  appear  by  the  execution.  But  in  tlie 
other  case,  how  is  the  fact  of  the  rendition  of  the  judgment,  or 
the  amount  thereof,  to  appear  ?  Id* Alabama,  in  such  case,  it  is 
necessary  for  the  judgment  plaiutifi",  in  order  "  to  obtain  process 
of  garnishment  against  any  person  supposed  to  be  indebted  to  the 
defendant,  in  any  cause  where  exeeutum  cannot  ittue  on  thejudffment, 

1  Ante,  {  460. 

*  Zarchcr  v.  bUgce,  S  Alabtuno,  2M;  Blur  c.  Bhodea,  S  Ibid.  SIS;  Can  t>.  Moore, 
SI  Ibid.  758;  Bean  d.  Bamej,  10  lows,  498;  Tollo.  Enigpht,  15  Ibid.  370. 

■  Walker,  J.,  in  Fanlki  f.  Heard,  31  Alabama,  SIS.  In  Rankin  v.  Simonds,  37  lUi- 
noia,  353,  it  wai  held,  that  the  inten-ogaloriea  to,  and  aniwer  of,  the  gamiahcn  are  part 
of  tin  iMord,  and  need  not  be  preMrrad  by  a  tfll  of  ezcqxioiu. 
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to  make  affidavit  that  such  person  is  supposed  to  be  indebted  to,  or 
have  effects  of  the  defendant  in  his  possession  or  under  \as  control, 
and  that  he  believes  process  of  garnishment  agaiast  such  person 
ia  necessor;  to  obtain  satisfaction  of  snch  judgment."  The  record 
in  such  a  case  would  consist  of  the  a£Bdavit  and  summons,  the 
return  of  the  officer,  and  the  interrogatories,  answer,  and  jud^ 
ment  in  the  garnishment  proceeding.  The  judgment  against  the 
defendant  is,  properly  speaking,  no  portion  of  the  record,  unless 
incorporated  into  the  judgment  against  the  garnisliee,  or  made 
part  of  the  record  hy  a  bill  of  exceptions.*  Indeed,  it  was  held, 
that  a  judgment  against  the  garnishee  in  such  a  proceeding  was 
fatally  defective,  because  it  did  not  recite  the  amount  of  the  Judg- 
ment against  the  defendant;'  but  this,  perhaps,  is  more  strict 
than  necessary.  It  should  be  enough  if,  in  any  way,  in  the  record 
of  the  garnishment  proceeding,  the  amount  of  that  judgment  ap- 
pears. And  tliis  was  the  view  takea  by  the  Supreme  Court  ol 
Alabama,  wQere  the  affidavit  set  forth  the  date  and  amount  of  the 
judgment  against  the  defendant,  and  the  judgment  entry  against 
the  garnishee  recited  that  he  waived  objection  to  the  rendition  of 
a  judgment  against  him,  because  of  its  not  appearing,  as  required 
by  the  terms  of  the  statute  above  quoted,  that  no  exeeutian  could 
itaue  on  t3te  judgment  against  the  defendant.  The  court  held,  that 
bis  admission,  contained  in  this  waiver  and  his  answer,  was  ait 
admission  of  the  existence  of  the  judgment  described  in  the  affi- 
davit, and  was  suf!ici«nt  proof,  as  against  liim,  of  that  fact.^  But 
wliere,  in  such  a  proceeding,  the  affidavit  did  not  show  the  amount 
of  the  judgment  against  the  defendant,  it  was  held,  that  any  judg- 
ment agaiust-the  garnishee  was  erroneous.* 

§  658  b.  It  is  not  necessary,  unless  required  by  statute,  that 
the  judgment  against  the  garnishee  should  be  taken  at  tlie  time 
of  that  against  the  defend&nt.  Forbearance  of  the  plaiiitiS*  to 
take  it  then,  is  no  waiver  of  his  right  to  do  so  afterward.^  In 
Alabama  it  is  held,  that  when  a  garnishee  submits  to  answer,  ha 
continues  before  the  court,  for  the  purpose  of  receiving  its  judg 
ment  upoQ  his  answer,  until  after  judgment  shall  have  been  reo 

1  GnnD  t).  HoweU,  S7  Alabama,  663 ;  Fralks  v.  Heard,  31  Ibid.  516. 

*  Faallu  V.  He&rd,  31  Alabama,  aie. 

*  Jackson  b.  Sbipmaa,  S8  Alabama,  48S. 

*  Sdcklej  f.  Little,  29  Tllinou,  315. 

*  Sturgea  u.  Kendall,  3  Locusiaua  Annual,  565. 
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dered  against  the  defendant ;  ^  and  that  judgment  may  be  rendered 
against  the  garnishee  at  a  term  subsequent  to  that  at  vliich  it  was 
given  against  the  defendant;^  and  that  in  such  case,  the  garnishee 
is  not  entitled  to  notice  of  the  motion  for  the  judgment."  And  in 
Louisiana,  in  a  case  where  the  garnishee's  answer  had  been  suf- 
fered to  remain  ^z  years  without  any  proceeding  upon  it,  it  was 
not  regarded  as  i-eleasing  the  garnishee  from  the  jurisdiction  of 
the  court,  bnt,  coupled  with  other  facts,  as  having  great  weight 
with  the  court  in  relieving  him  against  any  proceedings  which 
might  be  hard  or  precipitate  against  him.* 

§  658  c.  When  in  an  attachment  suit,  the  question  arises  whether 
there  shall  be  a  judgment  against  the  garnishee,  the  case  is  ordinsr 
rily  between  him  and  the  plaintiff  alone ;  but  the  defendant  is  not 
wholly  cut  off  from  interfering  to  prevent  the  judgment.  If  his 
property  in  the  garnishee's  hands  is  by  law  exempt  from  execution, 
or  if  the  debt  due  from  Uie  garnishee  to  him  be  such  as  the  law 
forbids  being  reached  by  garnishment,  or  if  the  judgment  against 
the.  defendant  has  been  satisfied ;  he  may  interpose  to  prevent  a 
judgment  against  the  garnishee.  But  ho  cannot  do  so  to  set  up, 
on  behalf  of  the  latter,  a  personal  exemption  from  garnishment ; 
this  can  be  done  only  by  the  garnishee.  Thus,  where  an  incorpo- 
rated city  was  garnished,  and  the  defendant  attempted  te  interpose 
the  objection  that  a  municipal  corporation  could  not  be  held  as 
garnishee,  it  was  decided  that  he  had  no  right  to  do  so.* 

§  658  d.  Nothing  is  more  iinportant  in  the  taking  of  a  judgment 
against  a  garnishee,  than  that  he  should  have  a  fair  hearing  before 
the  court  on  the  question  of  his  liability.  If  that  be  denied  him, 
the  judgment  against  him  will  be  reversed  by  the  revising  tri- 
bunal. Thus,  where  a  garnishee,  on  an  examination  before  a 
commissioner,  refused  to  answer  a  oertain  interrogatory,  on  the 
ground  that  it  was  impertinent,  and  the  question  was  submitted 

1  Or*v«i  V.  Cooper,  8  Alibinu,  SI  I ;  Lockhut  v.  Johiwon,  S  Ibid.  S33 ;  Bostwkk  r. 
Beach,  18  Ibid.  80. 

*  ]>ieh  «.  Smith,  S  Alabams,  BBS ;  Robinton  n.  Starr,  3  Stevart.  90. 
■  Leigh  V.  Smith,  S  Al>b>ina,  BS3. 

*  suiter  V.  Tieman,  6  Lauieiana  Antiual,  967.  The  tkilnre  of  an  attaching  pluntilF, 
far  many  years,  to  prosMote  a  garnishment  proceeding  to  judgment  agninac  the  gar- 
nishee, and  the  intervening  inaolTencj  or  the  gamiabee,  do  not  deprive  the  plaintiff  of 
hie  right  to  proKcute  hii  claim  against  the  defendant  to  jndgmenL  Noble  u.  Merrill, 
48  Mune,  140. 

*  Wales  V.  Mnicatine,  4  Iowa,  903 ;  BqtIod  v.  District  Township,  1 1  Ibid.  IBS. 
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to  the  court  whether  he  was  legally  bound  to  answer,  and  the 
court  decided  that  he  was,  but  refVised  to  permit  him,  though  he 
offered  to  do  eo,  and  rendered  judgment  against  him ;  the  judg- 
ment was  reversed,  on  the  ground  that  it  was  the  duty  of  the  court 
either  to  have  recommitted  the  whole  matter  to  the  commissioner 
for  further  iuvestigation,  or  to  have  taken  the  answer  in  open  court.^ 

§  658  e.  ta  many  States,  a  judgment  by  default  may  be  taken 
against  a  garnishee  upon  his  foiling  to  answer.  If  he  permit  such 
a  judgment,  when  in  fact  he  ought  not  to  be  charged,  because  not 
a  debtor  to,  or  holding  any  effects  of,  the  defendant,  he  is  primd 
facie  guilty  of  negligence,  and  can  obtain  no  relief,  unless,  by  ro- 
butting  the  presumption  of  negligence,  he  can  induce  the  court  to 
set  aside  the  judgment,  and  give  him  leave  to  answer.  It  is  not 
such  a  case  as  a  court  of  equity  will  interfere  in,  though  he  show 
that  the  judgment  is  inequitable.  To  entitle  himself  to  equitable 
relief,  he  must  not  only  show  that  injustice  has  been  done  him  by 
the  judgment,  but  that  the  judgment  was  obtained  without  any 
fault  or  neglect  on  his  part.' 

When  a  garnishee  in  default  comes  into  court,  seeking  to  be  al- 
lowed to  answer,  the  default  will  not  be  set  aside  unless  he  show 
a  suEficient  excuse  for  his  delinquency  in  not  appearing  and  an- 
swering at  the  proper  time.  He  cannot  carelessly  or  obstinately 
fail  to  appear  when  required,  and  afterwards  come  in  and  enter 
his  appearance,  with  all  the  rights  and  privileges  of  one  who  has 
been  diligent  in  responding  in  the,  first  instance,.  A  negligent 
garnishee  is  no  more  entitled  to  protection  than  any  other  negli- 
gent party.'  And  he  is  as  much  bound  to  look  after  the  proceed- 
ings against  him,  and  protect  himself  from  an  improper  judgment, 
as  a  defendant  in  an  ordinary  suit  is.  If,  by  his  failure  in  this 
respect,  the  plaintiff  gain  an  advantage  over  him,  he  is  without 
relief.  Thus,  where  a  garnishee  answered,  denying  indebtedness 
to  the  defendant,  and  afterwards  the  case  was  taken  by  change  of 
venue  to  another  county,  where  the  plaintiff  filed  a  replication  to 
the  answer  taking  issue  thereon,  of  which  no  notice  was  given 
to  the  garnishee,  and  upon  a  trial  a  verdict  was  found  against  the 

1  Sawjer  t>.  Webb,  5  Iowa,  31S. 

*  Hiiir  u.  Loire,  19  Alabama,  331 ;  Peters  a.  Lea^pie,  IS  MsTFlnnd,  5S ;  Windwnrt  b. 
Allen, Ibid.  196;  Atlantic  F.  &  M.  Ins.  Co.  v.  Wilion,  S  Rhode Isluid, 479 ;  Khoda 
kluid  Ex.  Bank  v.  Havkios,  6  Ibid.  198. 

■  Filk'ld  e.  Wood,  9  Iowa,  350 ;  Fanoenter  v.  ChilcU,  19  Odd.  as. 
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garnishee,  whidi  lie  moved  to  set  aside ;  it  was  held,  that  it  vaa 
his  dutf  to  take  notice  of  vhat  was  done  in  the  case,  the  same  as 
any  other  party,  and  to  follow  the  case ;  and  being  in  default  in 
this  respect,  the  judgment  gainst  him  could  not  be  set  aside.^ 

In  Louisiana,  if  a  garnishee  fails  to  answer  the  interrogatories 
propounded  to  him,  the  court  orders  them  to  be  taken  for  con- 
fessed ;  aud  under  this  system  of  practice  it  was  held,  that  such 
an  oixler  might,  in  the  sound  discretion  of  the  court,  Hie  set  aside, 
and  the  garnishee  be  allowed  to  answer,  where  the  order  was  made 
b^ore  judgment  was  obtained  against  the  defendant ;  inasmuch  as, 
until  that  event,  the  taking  of  the  iutArogatories  for  confessed 
could  be  of  no  benefit  to  the  plointiGT.' 

§  659.  Where  the  garnishee's  liability  is  to  be  determined  by 
his  answer,  either  because  it  is  by  law  conclusive,  or  because  the 
plaintiff  does  not  see  proper  to  controvert  its  statements,  the  rules 
governing  the  judgment  to  be  rendered  thereon  are  few  and  simple. 
They  may  be  briefly  stated  thus : 

1.  In  order  to  charge  the  garnishee  on  his  answer,  there  must 
be  in  it  a  clear  admission  of  a  debt  due  to,  or  the  possession  of 
money  or  other  attachable  property  of,  the  defendant.* 

2.  Where  there  is  not  on  explicit  admission  of  a  debt,  but,  irom 
the  statements  of  the  answer,  indebtedness  to,  or  the  possession 
of  attachable  property  of,  the  defendant,  clearly  appears,  judgment 
should  go  against  the  garnishee.* 

8.  If  there  be  a  debt  due  from  the  garnishee,  or  money  in  his 
hands,  tlie  amount  of  either  will  determine  the  extent  of  the  gar- 
nishee's liability ;  not  exceeding  in  any  case  the  amount  for  which 
the  plaintiff  recovers  judgment  against  the  defendant.' 

1  Cbue  B.  Foster,  S  Iowa,  439. 

^  Hon  B.  Whiley,  14  LouiBiana  Annual,  374. 

■  Wethcrill  D.  FlaaHgttn,  3  Miles,  !43 ;  Bridges  v.  North,  SS  Geor^,  53 ;  Allen  ■. 
Morgan,  1  Stewart,  9 ;  Preesnall  v.  Mabiy,  3  Porter,  lOS ;  Smith  v.  Chapmao,  3  Ibid, 
ses  i  Minis  u.  Parker,  1  Alabama,  431 ;  Foster  v.  Walker,  S  Ibid.  177 ;  Fortune  v.  State 
Bank,  4  Ibid.  3811 ;  Connole;  o.  Cheeseborongh,  31  Ibid.  I6fi ;  Powell  r.  Sammons,  3! 
Ibid.aSS;  EatiUti.Qi»dloe,6l.oniiian(iAnaaa],  133;  Hamej  v.  Ellis,  11  Smedes  & 
MarshoU, 34S ;  Brown n.  Slate,  7  Hampbrcjs,  US;  DaTisn.Pawlette, 3  Wisconsin,  300; 
Wilson  V.  Aibrigbt,  3  Q.  Greene,  135;  Pierce  n.  Carleton,  IS  Illinoia,  358 ;  People  d. 
Johnson,  14  Ibid.  34S;  Jlllicott  b.  Smith,  a  Crancb,  C.  C.  H3;  Porter  c.  StereuB,  9 
Cnshing,  530;  Lomeison  u.  Hngtawn,  1  Datcher,  SSS ;  Williams  v.  Houcel,  3  Iowa,  191; 
Hunt  V.  Coon,  9  Indiana,  537  ;  Reagan  v.  PadSc  Bailroad,  SI  ML^tsouri,  30 ;  DriscoU 
D.  Uoft,  llGra]',404;  Smith  n.  Clarke,  9  Iowa,  341. 

•  Baker  v.  Mood?,  1  Alabama,  315;  Mnnn  b.  Baford,  3  Ibid.  aiS. 

'  Hitchcock  0.  Watma,  IB  IIUiuhi,  389;   Talbott  v.  Tarllon,  5  J.  J.  Marshal),  S41 ; 
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4.  If  the  garnishee  have  property  other  than  money,  or  haTQ 
rendered  services  for  the  defendant,  the  value  thereof  must  appear 
in  the  answer,  or  there  can  be  no  judgment  for  the  plaiatiflf  oa  the 
answer ;  for  there  Is  nothing  from  which  the  court  could  find  a 
definite  amount.* 

5.  Where  the  garnishee  denies  being  indebted  to,  or  having  in 
his  possession  attachable  property  of,  the  defendant ;  or  his  answer, 
though  vagub  and  inartificially  drawn,  oontains  substantially  a  de- 
nial thereof,  judgment  must  be  rendered  in  his  favor,  unlesx,  from 
Hie  statements  of  the  answer,  it  appear  tiiat  the  denial  is  untrue ; 
in  which  case  ^e  denial  will  be  disregarded  and  judgment  ren- 
dered against  bim.^ 

6.  Wliere  he  neither  expressly  admits  nor  denies  his  liabiUt^, 
but  states  all  the  facfe,  and  leaves  the  court  to  decide  the  matter 
of  law  arising  thereon,  there  can  be  no  judgment  against  him, 
unless  there  clearly  appear  on  tlie  face  of  those  facts  sufficient 
to  justify  the  court  in  pronouncing  such  judgment.'  If  it  be  lefl 
m  reasonable  doubt  whether  he  is  chai^eable  or  not,  he  is  entitled 
to  a  judgment  in  his  favor.* 

7.  Where  the  answer  of  the  garnishee,  discloses  circumstances 
which  raise  a  question  of  fraud  in  the  title  to  property  in  hit 
hands,  the  court  will  not  take  cognizance  of,  and  decide  thai 
question  on  the  answer  alone,  it  being  a  question  which  should  be 
referred  to  a  jury.' 

Witroxp.  Mills,  4Mass.  aiS;   Sanfbrd  r.  Bliai,  la  Pick.  116;  Meacham  c.  McCoibitt. 
a  Mcluilf,  3b2;  Allen  v.  Hall,  S  Ibid.  263;    Broim  D.  Silsb;,  10  New  Uamp.  SSI. 
1  Bean  E.  Bean,  S3  New  Hamp.  S79. 

*  Wriirht  ti.  Foord,  5  New  H>nip.  178;  Perioe  n.  George,  !l  Alabsma,  644;  Jones 
p.  Howell,  16  Ibid.  69S;    Smith  r.  Braner,  SS  Hiuissippi,  508;    Bebb  v.  PtcsIod,  I 

Iowa.  160. 

*  United  States  t>.  Lang-ton,  9  Muon,  380 ;  Picquet  v.  Swan,  4  Uuon,  443 ;  Rtch  v. 
Reed,  23  Msino,  28 ;  Oliver  c.  Atkinson,  2  Porter,  MS ;  Frost  v.  Patrick,  3  SmtOta  t 
Uarstull,  T83. 

*  Gordon  i'.  Coolidge,  1  Snmncr,  537 ;  Pierce  v.  Carlewn,  IS  lUinoig,  35S; 
V.  Sibloj,  3  Minnesota,  3S9 ;  Pioneer  Printing  Co.  v.  Sanboni,  Ibid.  4IS. 

*  Rkli  c.  Reed,  aa  Maine,  23. 
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CHAPTER  XXXT. 

BZTEKT  OF  GABNISHEE'S   UABILITr  A3  TO   AUODNT,   AND  AS  TO  THB 
TIME  TO   WHICH  THE  QABNISHMENT  RELATES. 

§  660.  As  an  attaching  creditor  can  acqaire,  througli  the  at- 
tachment, no  greater  rights  against  the  garnishee  than  the  de- 
fendant has,  except  in  cases  of  fraud,  it  foIloTs  that  the  ezteot 
of  the  garnishee's  liability  is  to  be  determined  by  the  value  of  the 
defendant's  property  in  his  hands,  or  the  amount  of  the  debt  du« 
from  him  to  the  defendant.^  The  garnishee  is  a  mere  stakeholder 
between  the  parties,  and  it  would  be  manifestly  unjust,  as  long 
as  he  holds  that  position,  to  subject  him  to  a  judgment  for  a 
greater  amount  than  that  in  his  hands.  Where,  therefore,  a 
person  is  summoned  as  garnishee  in  several  actions,  and  discloses 
in  any  one  of  them  that  judgment  has  been  rendered  against 
him  in  a  prior  case  for  the  whole  amount  in  his  hands,  he  will 
be  discharged,  unless  the  plaintiff  in  the  prior  suit  can  make  his 
debt  otherwise  than  by  recourse  to  the  garnishee.' 

§  661.  It  is  a  recognized  right  of  a  garnishee  to  discharge 
himself  from  personal  liability,  by  delivering  into  CQurt  the  prop- 
erty of  the  defendant  which  is  in  his  hands.  In  such  case,  the 
property  is  wholly  witliin  the  control  of  the  court,  and  the  gar- 
nishee is  relieved  from  all  responsibility  therefor,  and  is  not  con- 
sidered as  having  any  further  connection  with  or  concern  in  the 
proceedings.  It  was,  therefore,  held,  that  under  such  circum- 
stances he  could  not  prosecute  a  writ  of  error  to  a  decision  of  the 
court  disposing  of  the  property."  . 

§  662.  The  garnishee  will  not,  where  he  does  not  assume  the 
attitude  of  a  litigant,  be  chargeable  with  the  costs  of  the  pro- 
ceedings against  him,  or  of  those  against  the  defendant,  unless 
it  appear  that  he  has  sufficient  in  his  hands  for  that  purpose, 

>  TiJbott  V.  TarltoQ,  5  J.  J.  Hanball,  €41 ;  WOcox  t>.  MQU,  4  Masa.  SIS ;  Sanford 
e.  Bliss,  13  Pick.  I16j  Heacbam  v.  McCorbitt,  a  HetoalT,  853;  Allim  c.  HaU,  9  Ibid. 
363 ;  Brown  tr.  Bilib}',  10  New  Hamp.  6S1. 

«  Ballard  v.  Hieki,  IT  Vcrmonl,  19S.  See  BobeMn  v.  It.  ft  A.  Ranrotd  Co.,  IS 
Lonliiana,  MS. 

■  Lewis  n.  Sheffield,  1  Al.h.w,  134. 

[473] 


D.qil.zMBlG001^IC 


§  664  EZTEST   OF  QABNiaHE£-S  UAraUTT.         [CHAF.  XXXT. 

after  satisfying  the  debt.^  But  if  he  denies  indebtedness,  and 
an  issue  is  formed  to  try  the  fact,  the  proceedings  assume  all  the 
nature  and  formalities  of  a  suit  betveen  the  plaintiff  and  the 
garnishee,  and  all  the  consequences  of  a  suit  attend  these  pro- 
ceedings. It  is  no  longer  a  case  in  vhich  the  garnishee  merely 
complies  with  the  process  of  the  court,  occupying  more  the 
character  of  a  witness  than  a  party ;  but  he  is,  to  ereiy  intent, 
a  party;  and  may  summon  witnesses,  obl^n  coutiuaances,  &c., 
and  swell  the  costs  aa  much  as  the  defendant  could  hare  done. 
In  such  a  cose,  if  the  issue  be  found  against  him,  he  is  liable 
to  a  judgment  for  the  cogts  which  tiave  accrued  on  tlie  garnish- 
ment proceedings,  though  there  be  no  statute  on  the  subject.' 
Aad  BO,  if  the  garnishee  refuses  to  answer,  or  seeks  to  avoid  a  fair 
investigation  of  his  liabihty,  he  is  chargeable  with  any  costs 
occasioned  by  such  conduct.^  And  so,  if  the  amount  due  from 
him  to  the  defendant  be  in  controversy,  and  the  plaintiff  establish 
that  there  is  more  in  the  garnishee's  hands  than  he  admitted. 
But  if  the  garnishee's  admission  be  sustained,  he  is  not  liable  for 


§  668.  Whaterer  the  amount  of  the  garnishee's  indebtedness 
to  the  defendant,  or  of  the  defendant's  effects  in  his  hands,  over 
and  above  that  of  &e  plaintiff's  judgment  against  the  latter,  no 
judgment  can  be  taken  against  him  for  more  than  sufficient  to 
cover  the  ^aintiff's  claim  against  the  defendant  and  costs."  And 
as  the  judgment  against  him  is  only  intended  to  secure  tlie 
satisfaction  of  that  against  tlie  defendant,  if  the  plaintiff  obtain 
satisfaction  in  part  by  other  means,  be  can  proceed  against  the 
garnishee  only  for  the  unsatisfied  reminder ;  and  if  tie  obtain 
'  satisfaction  in  full,  his  recourse  against  the  latter  is  at  an  end.^ 

§  664.  In  this  connection  may  properly  be  considered  the  gar- 

I  Grac7  V.  Contea,  3  McCord,  S34 ;  WaUer  o.  Wallace,  3  D&llas,  113;  Witltenpooi) 
V.  Barber,  3  Stew&rC,  335;  Breading  v.  Siegrwonh,  39  Fenn.  State,  396. 

*  Thompson  u.  Allen,  4  Stewart  &  Porter,  1S4 ;  Newlin  c.  Scott,  26  Penu.  Stale,  103 ; 
Breading  v.  Siegwortb,  39  Ibid.  396. 

~    *  Randolph  v.  Heulip,  11  Iowa,  37. 

*  Newlin  V.  Scott,  aS  Pean.  State,  109 ;  Breading  e.  Siegworth,  39  Bid.  396. 

*  Tyler  v.  Winalow,  46  Maine,  348  ;  Hitchcocli  v.  Watson,  IB  Illinois,  389  ;  Dufrgett 
V.  St  Lonii  H.  &  F.  Ins.  Co.,  19  Missoari,  301 ;  Timmons  u.  Johnuin,  IS  Iowa,  33. 

*  Spring  V.  Aver,  33  VermoDt,  516;  Tliompson  i>.  Wallace,  3  Alabama,  133;  Ptica 
B.  Higgins,  1  Littcll,  374. 
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niabee's  liability  for  iiitereet  on  hie  debt  to  the  defendant,  ^entfente 
lUe.  If  he  has  put  the  defendant's  monef  at  interest,  he  is  liable 
for  the  intei-est.'  And  where  the  plaintiff  attaches  in  hie  own 
hands  a  debt  he  owes  to  the  defendant,  it  has  been  held,  tbat 
interest  thereon  continues  to  run  during  the  pendency  of  the 
attachment.^  But  where  a  third  person  is  subjected  to  gamish- 
ment,  wliether  he  shall  be  required  to  pay  interest  on  his  debt 
during  the  time  he  is  restruned  by  the  attachment  from  paying 
the  debt,  is  a  matter  which  has  been  much  discussed. 

§  665,  In  deciding  this  question,  the,first  point  to  be  inquired 
into  in  any  case  is,  whether  the  garnishee's  debt  to  the  defendant 
is  one  bearing  interest  by  agreement,  or  whether  the  interest  for 
which  it  is  sought  to  chai^  him  accrues  by  way  of  damages. 
If  there  was  no  contract  of  the  garnishee  to  pay  interest,  he 
cannot  be  cbai^d  with  it ;  for  the  pluntiff  can  hold  him  for  no 
more  tlian  the  defendant  could."  If  Oie  interest  accrues  by  way 
of  damages  for  a  wrongful  detention  of  the  principal  sum  by 
the  debtor,  he  cannot  be  chai^d  with  it,  because  having  been 
restrained  by  the  garnishment  from  paying  his  debt,  he  is  in  no 
fault  for  not  paying,  and  there  is  therefore  no  wrongful  detention, 
and  therefore  no  liability  for  damages.*  But  where  tlie  garnishee's 
debt  is  one  which  by  contract  bears  interest,  the  latter  is  as  much 
a  part  of  the  debt  as  the  principal ;  and'  it  is  in  reference  to  such 
cases  that  the  question  of  the  garnishee's  liability  for  interest 
has  most  frequently  arisen.  Concerning  this  point,  it  may  be 
Ifud  down  as  a  general  proposition,  that  a  garnishee  ought  not 
to  be  charged  with  interest  on  his  debt  to  the  defendant,  while  ho 
is,  by  the  legal  operation  of  an  attachment,  restrained  from  making 
payment ;  ^  whether  the  attachment  terminates  in  favor  of  the 
plaintiff  or  the  defendant,"  This  applies,  however,  only  to  cases 
where  tlie  garnishee  stands  in  all  respects  reo£u«  in  curia,  as  a 

>  Broirn  «.  Silib;,  10  New  Hamp.  631 ;  Blodgqu  v.  Gardiner,  <i  Holne,  M3. 

*  Willing  V.  CoDMqaa,  Petere  C.  C.  801. 

■  Lyman  d.  Orr,  36  Vermont,  119;  Adamj  v.  Cordia,  S  Fict.  260;  Quigg  ■>.  Eic- 
tcedge,  IS  New  Hamp.  137. 

'  Fregcott  p.  Farher,  4  Mbm.  170 ;  Adaroa  o.  Cordis,  8  Pick.  SfiO ;  Swaoucott  M»- 
r.bine  Co,  v.  Partridge,  S  Foster,  369 ;  Irwin  v.  Pittsburg  &  C,  R.  R.  Co.,  43  Penn.* 
&lat«,  488. 

*  fltzgemU  E.  CaldwcU,  S  Dallas,  31!i ;  Willing  v.  Conieqna,  Peters  C.  C.  801 ; 
Sterens  v.  Gwathmey,  9  Miuouri,  6SS ;  ColieD  v.  St.  Lonii  PerpeCual  Ins.  Co.,  11  Ibid 
374. 

*  Mockev  V.  Hodgson,  9  I'eiin.  State,  4CS. 
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mere  stakeholder,  and  not  as  8  litigant;  and  it  has  received 
important  qualificationB,  which  hare  in  reality  almost  unsettled 
it.  The  courte  have  gone  into  inquiries  as  to  whether  the  gar- 
nishee  used  the  money  during  the  pendency  of  the  attachment ; 
and  as  to  the  existence  of  fraud  or  collusion,  or  unreasonable 
delay  occasioned  by  the  conduct  of  the  garnishee ;  and  Tarious 
decisions  have  been  given,  to  which  we  will  now  direct  atten- 
tion. 

In  FennE^lrania,  the  general  rule  was  decided  to  be  as  above 
stated  ;  but  it  was  held,  that  if  there  is  any  &aud  or  collusion,  or 
nnreasooable  delay  occasipned  by  the  conduct  of  the  gamisbee,  he 
will  be  charge^  vith  interest.' 

In  a  case  before  Washinqtoh,  J.,  in  tite  Third  Circuit,  the 
presumption  was  allowed  in  favor  of  the  garnishee  that  he  had 
not  used  the  money  during  the  pendency  of  the  attachment ;  but 
the  court  considered  that  if  he  did  use  it,  it  was  but  just  that  ho 
should  pay  iuterest.'  And  the  same  rule  was  laid  down  by  the 
Supreme  Oourt  of  the  United  States.' 

In'  Maine,  the  garnishee  is  entitled  to  the  benefit  of  the  pre- 
sumption that  he  was  ready  to  pay,  and  had  reserved  and  was 
holding  the  money  unemployed  to  await  the  decision  of  the  cause ; 
but  where  the  facts  rebut  such  presumption,  he  is  chargeable  with 
interest.* 
*  In  Massachusetts,  the  rule  now  is,  in  r^ard  to  a  debt  bearing 
interest,  that  the  presumption  is  that  the  garnishee  is  prevented 
by  law  from  paying  the  debt,  or  using  the  money;  and  if  the 
iact  be  that  he  does  not  use  it,  he  will  not  be  chargeable  with 
interest.  But  if  this  locking  up  of  the  fimd  is  merely  a  fiction, 
the  garnishee  in  truth  making  use  of  it  all  the  time  the  matter 
is  in  suspense,  he  will  be  liable  for  interest.  A  figure  used  by  the 
court,  in  a  case  involving  this  question,  has  much  illustrative 
force.  "  The  service  of  the  writ  turned  tiie  key  upon  the  fund, 
but  the  trustee  keeps  the  key,  unlocks  the  chest,  and  takes  the 
money  in  his  own  hands.  In  such  case,  he  cannot  be  allowed  to 
say,  *  The  fund  was  locked  up,  and  therefore  I  will  pay  nothing  for 

^  »  Fitrgersld  e.  Caldwell,  S  Dallm,  315;  VpAf^nff  v.  Spring,  11  Sei'gcant  &  Bftwk, 
*^1SS ;  Uacke;  n.  Hodftrca,  9  Penn.  State,  «68 ;  Inrin  v.  Fituburg  &  C.  R.  B.  Co.,  43 
Ibid.  488  ;  Jackson's  Ex'r  v.  Llojd,  44  Ibid.  83. 

*  Willing  D.  Consequa,  Patera,  C.  C.  301. 

■  Matdngly  v.  Bojd,  20  Howard  Sup.  Ct.  1S8. 

*  NoTiis  v.  Hall,  18  Maine,  333 ;  Blodgett  t>.  Gwdiner,  U  Ibid.  649. 
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the  uBe  of  it.'    This  is  the  reason  of  the  thing,  and  there  is  no 
authoritf  against  it." ' 

In  Maryland,  if  the  garnishee  assnmea  Uie  position  of  a  litigant, 
he  is  chargeable  with  iutereet.' 

In  Virginia,  if  he  keep  the  defendant's  money  in  his  hands 
during  the  pendency  of  the  attachment,  he  is  presumed  to  use  it, 
and  vill  be  charged  with  interest.  To  avoid  this,  he  must  pay 
the  money  into  court." 

In  Georgia,  the  presumption  is  that  the  garnishment  stays  the 
property  in  the  hauds  of  the  garnishee,  and  the  law  considers  it  to  ' 
remain  in  statu  quo,  until  ordered  to  be  paid  out  by  the  judgment 
of  the  court.  But  if  the  &ct  be  that  the  ftind_  never  was  set 
apart  or  depositad,  but  continued  mixed  with  the  rest  of  the  gar- 
nishee's business  capital,  he  will  be  oharg^  with  interest.  And 
it  is  there  considered,  that  a  resistance  of  the  attachment  by  the 
garnishee  will  entitle  the  plaintiff  to  recover  interest  against  him.* 

In  Missouri,  it  has  been  decided  that  the  garnishee's  denial  of 
indebtedness  to  the  defendant  fully  rebuts  any  presumption  that 
he  had  had  the  money  lying  idle  by  him,  ready  to  pay  the  plun- 
tiff's  demand  when  judgment  should  be  obtained.' 

In  Ohio,  it  is  held,  that  nothing  short  of  proof  that  the  garnishee 
actually  held  the  money  in  readiness  to  be  disposed  of  as  directed 
by  the  court,  will  prevent  his  being  charged  with  interest.^ 

The  deductions  from  the  decisions  thus  cited  may  be  thus  recar  ' 
pitulated:  1.  The  presumption  is,  generally,  that  the  garnishee 
keeps  the  money  by  him,  set  apart  for  the  payment  of  the  attach- 
ment. 2.  This  presumption  may  be  rebutted,  either  by  the  course 
of  the  garnishee  in  assuming  the  position  of  a  litigant,  or  by  any 
competent  evidence :  while  in  Virginia,  tlie  garnishee  can  avoid 
liability  for  interest  only  by  paying  the  money  into  court ;  and  in 
Massachusetts,  must  make  it  appear  that  he  has  not  used  the 
money.  The  course  of  decision,  therefore,  is  clearly  adverse  to 
exempting  a  garnishee  from  this  liability ;  and  Uie  probability  ia 
that  eventually  the  rule,  as  laid  down  in  Massachusetts,  will  be 
generally  acquiesced  in. 

■  Adams  v.  Cordis,  S  I^ck.  SSO. 

■  Chase  V.  Muihirdt,  1  BUnd,  333.  ' 

■  Tazewell  v,  Bsrrect,  4  Hening  &  Mnafbrd,  SB9 ;  Templenuui  e.  Fanntlerof,  3  Rail' 
dolptl,  434. 

*  Georgia  Ins.  and  Trust  Co.  v.  Olirer,  1  Georgia,  SS. 

■  Stevens  u.  Gffathmer,  9  Missonri,  636. 

■  Ctndee  v.  WebsUr,  9  Ohio  StaK,  493. 
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§  666.  The  foregoing  considerationH  applf  onlf  to  tlifl  case  of 
the  garnishee's  liobilitj  to  a  judgment  in  favor  of  the  plaintiff  in 
attachment,  for  interest  accrued  pendenU  lite.  There  is,  however, 
another  question  which  may  be  considered  as  growing  out  of  this, 
and  properly  noticeable  here.  Where  tlie  debt  due  from  the  gar- 
nishee to  the  defendant  is  not  wholly  consumed  in  meeting  the 
attachment,  and  the  garnishee  is  accountable  to  the  defendant  for 
a  balance,  after  satisfying  the  attachment,  what  rule  shall  govern 
the  recovery  of  interest  by  the  defendant  in  a  suit  against  him  who 
was  gamisliee  ?  Shall  the  latter  be  exempted  from  paying  any 
interest  on  any  part  of  his  debt  during  the  pendency  of  the  attach- 
ment ?  or  shall  the  exemption  extend  only  to  such  part  of  the  debt 
as  it  was  necessary  for  him  to  retain  to  satisfy  the  attachment  ? 
The  latter  rule  has  been  declared  in  Pennsylvania,  where  the  court 
said :. "  It  would  be  most  unreasonable,  when  the  debt  claimed  is  a 
large  one,  and  the  debt  for  which  the  attachment  issued  is  a  small 
one,  that  interest  sliould  be  suspended,  during  the  pendency  of  the 
action,  on  the  whole  sum.  If  the  debt  was  ten  thousand  dollars, 
and  one  hundred  only  were  attached  iu  the  hands  of  the  debtor, 
it  would  shock  our  understanding,  —  all  mankind  would  cry  out 
against  the  law,  —  If  it  pronounced  that  the  creditor  should  lose 
the  interest  on  his  ten  thousand  dollars,  to  meet  the  debt  of  one 
hundred  dollars." ' 

§  667.  The  garnishee's  liability,  considered  with  reference  to 
the  time  of  the  garnishment,  cannot,  without  the  aid  of  special 
statutory  provision,  be  extended  beyond  the  effects  or  credits  of 
the  defendant  in  his  hands  at  the  date  of  the  garnishment.  The 
attachment  is  the  creature  of  the  law,  and  can  produce  no  effect 
which  tJie  law  does  not  authorize.  Its  operation,  when  served,  is 
upon  the  attachable  interests  tkea  in  the  garnishee's  possession ; 
and  it  cannot  be  brought  to  bear  upon  ouy  liability  of  the  gar- 
nishee to  the  defendant  accruing  qfter  its  service,  unless  the  law 
so  declare.  And  if  such  liability  at  the  time  of  the  garnishment, 
be  dependent  on  the  happening  of  a  contingency,  wliich  does  h^>- 
peu  afterwards,  so  as  to  create  an  absolute  debt,  yet  the  garnishee 
cannot  be  charged ;  for  such  was  not  the  condition  of  things  at 
the  time  of  the  garnishment.^ 
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111  Massachusetts,  it  has  been  uniformly  held,  that  the  garnishee 
cannot  be  charged  bejond  the  value  of  the  effects  in  his  hands,  or 
the  amount  of  debt  due  from  him  to  the  defendant,  when  he  was 
gammoned.^  Therefore,  where  a  lessee  who  was  bound  b;  the 
terms  of  his  lease  to  pay  his  rent  quarterly,  was  summoned  as 
garnishee  of  his  lessor,  it  was  decided  that  he  could  be  charged 
only  for  so  many  quarters'  rent  as  were  due  at  the  time  of  the 
garnishment,  and  not  for  auytliing  falling  due  thereafter.^  So, 
wliere  goods  were  delivered  to  one  to  be  manufactured,  and  the 
contract  was  entire,  aud  the  job  to  be  paid  for  when  completed, 
and  before  its  completion  the  owner  was  summoned  as  garnishee 
of  the  manufacturer ;  it  was  held,  that  the  contract  was  an  entire 
one,  and  that  at  the  time  of  the  garnishment  tliere  was  nothing 
due  to  the  latter,  and  that  the  garnishee  was  not  chargeable.^  So, 
where  in  an  action  arising  from  tort,  a  verdict  was  rendered  for  the 
plaintiff  on  the  20th  of  April,  but  no  Judgment  was  entered  therein 
until  the  following  8th  of  May,  and  in  the  meim  time,  on  the  29th 
of  April,  the  defendant  was  garnished ;  it  was  decided  that,  as  the 
cause  of  action  was  for  a  tort,  on  account  of  which  the  garnishee 
could  not  be  charged,  and  as  the  verdict  did  not  convert  it  into  a 
debt  till  judgment  should  be  rendered  on  it,  there  was  nothing 
owing  by  the  garnishee  when  he  was  suounoned.*  So,  iir  Virginia, 
where  an  agent  of  the  defendant,  employed  to  collect  rents,  was 
garnished,  it  was  held,  that  he  was  not  chargeable  on  account  of 
any  rents  collected  by  him  after  tlie  garnishment.'  The  same 
doctrine  obtains  in  M^ue.  There,  where  a  son  gave  a  bond  to  his 
father,  for  tlie  payment  of  certdn  sums  of  money,  and  the  delivery 
of  certaiu  quantities  of  provisions,  at  stated  times  in  each  year  of 
his  father's  life,  it  was  held,  that  he  could  not  be  charged  as  gar- 
nishee of  his  father  for  anything  not  actually  payable  when  he  was 
garnished.^  In  New  Hampshire,  Alabama,  Louisiana,  California, 
and  Tennessee,  the  same  rule  prevails.^ 

I  Wilcox  r.  Hilli, 4  Hau.  SIS;  Sanf)^  t>.  Bliaa,  13  Picl:.  116  ;  Meocham  c.  HcCar- 
tutt,  a  MeEcalf,  35! ;  Allen  n.  Hall,  5  Ibid.  363 ;  Osbome  v.  Jordan,  3  Gray,  S77. 

'  Wood  V.  Partridge,  11  MaM.  «8B ;  Hadley  v.  Peabody,  13  Gray,  200 ;  Brackett  v. 
Blake,  7  Uetcalf,  335.. 

•  Botrinson  v.  UaU,  3  MeMalf,  301.  S«e  Dtdl;  v.  Jordan,  3  Ciuliiiig,  390;  Htoitw- 
§ej  u.  FarreU,  4  Ibid.  267 ;  Warner  d.  Perkins,  B  Ibid.  SIS. 

*  Thayer  f.  Sonthwick,  8  Gray,  3S9. 
>  Hafier  v.  Miller,  6  Grattan,  454. 

'  Sayward  v.  Drew,  6  Maine,  263 ;   Mace  d.  HeKld,  36  Ibid.  136 ;  Williama  b.  A.  ft 
K.  Railroad  Co.,  Ibid.  SOI ;  Tyler  b.  Wiufrlow,  46  Ibid.  348. 
'  Branch  Bank  n.  Foe,  I  Alabiuiia,3M;   Hazard  d.  FruUia,  S  Ibid.  349 ;  Payne  v. 

[4793 


D.qil.zMBlG001^IC 


§  670  EXTENT   OP  OABNiaBEE'S  UABILITT.         [CHAP.  XZXV. 

§  668.  This  position  must  be  distinguished  fix)m  the  case  of  the 
garnishee's  liabilitj  in  respect  of  detnttan  in  prcetenti  lolvendv/m  in 
fuivro}  We  have  previoualy  seen  that  such  a  debt  may  be  reached 
by  garnishment.'  There  the  debt  exists  at  the  time  of  the  gai^ 
nishment,  but  is  payable  afterward ;  in  the  cases  now  under  con- 
eideration,  the  debt  has  no  existence  until  after  the  garnishment. 

§  669.  It  should  also  be  distinguished  &om  the  case  of  a  liability 
existing,  but  uncertain  as  to  amount,  at  the  time  of  the  garnish- 
ment, but  which  afterward  becomes,  as  to  the  amount,  certain. 
There,  the  garnishment  will  attach,  and  the  extent  of  the  gar- 
uishee's  liability  will  be  determined  by  the  subsequent  ascertain- 
ment of  the  amount  due.  Such  was  a  case  where  an  insurance 
compfuiy  was  summoned  as  garnishee,  in  respect  of  an  amount 
due  the  defendant  for  a  loss,  of  property  insured  by  the  company. 
The  loss  happened  before,  but  was  not  adjusted  until  after,  the 
garnishment,  Mid  the  company  was  held  liable.^  Much  more,  in 
such  a  case,  is  the  company  liable,  after  the  claim  of  tlie  insured 
for  a  loss  has  been  recognized  and  voted  to  be  paid.*  But  where 
an  inEurance  company  was  garnished,  after  a  loss,  but  before  notice 
or  proof  thereof,  and  the  policy  issued  by  it  to  the  defendant  bound 
it  to  pay  any  loss  "  within  sixty  days  (0er  due  notice  and  froof 
thereof" ;  it  was  held,  in  Maine,  that  the  company  could  not  bo 
charged,  because  at  the  time  of  tlie  garnishment  it  was  uncertain 
and  contingent  whether  the  company  would  ever  become  liable, 
according  to  tlie  terms  of  the  policy,  to  pay  anything.^ 

§  670.  But  while  it  is  true  that  the  garnishee's  liability  cannot, 
in  the  absence  of  statutory  authority,  be  extended  beyond  the  ef- 
fects in  his  hands  at  the  time  of  the  garnishment,  it  does  not 
necessarily  follow  that  he  must  be  chained  to  tliat  extent,  without 
regard  to  what  may  have  occurred  between  the  time  of  the  gar- 
Mobile.  4  Ibid.  333 ;  Bob/  v.  Labozaa,  SI  Ibid.  SO ;  Bean  v.  Miu.  tFnion  Bank,  5  Rob- 
iDBon  (La,),  333 ;  Smith  v.  B.  C.  &  M.  Railroad,  33  Neir  Hamp.  337 ;  Norris  v.  Bar- 
goync,  4  CaliforniiL,  409  ;  Davanpart  d.  SwuQ,  9  Humphreji,  ISS. 

'  Braiu^h  Bnnk  v.  Foe,  I  Alabama,  396. 

"  Ante,  §  557, 

'  Frnnklin  F.  I.  Co.  u.  WeaC,  S  Watts  &  Sergeant,  350.  See  Nerina  v.  Socldnghain 
M.  F.  1.  Co.,  5  Foster,  82 ;  Knox  d.  Protoction  Ino.  Co.,  9  CoiiO.«0;  Girard  Fire  los. 
Co.  v.  Field.  45  Penn.  State,  1S9 ;  s.  o.  3  Grant,  339. 

*  8*nnucot  IdBchine  Co.  v.  Paitrid^,  5  Foster,  369. 

'  ]>«vis  r.  Davie,  49  Maine,  282. 
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iiishineDt  and  that  of  tbe  judgment  gainst  him.  There  are  various 
modes  in  which  the  amount  for  which  be  is  to  be  charged  may  be 
affected  and  decided  by  eTente  occurring  an«r  he  was  garnished. 
In  the  language  of  tbe  Supreme  Court  of  Massachusetts,  "  Some 
liability  must  exist  at  the  time  the  process  is  served  in  order  to 
charge  bim,  but  that  liability  may  be  greatly  modified,  and  even 
discharged,  by  subsequent  events.  Suppose  one  indebted  to  the 
principal  is  summoned  as  trustee,  hut  he  has  various  liens  upon 
the  fund,  as,  for  instance,  to  indemnify  himself  against  suretyships 
and  liabilities  for  the  principal.  These  liabilities  may  all  be  dis- 
chai^ed,  and  thus  leave  tbe  fund  subject  to  the  attachment ;  or 
they  may  be  enforced,  in  whole  or  in  part,  and  then  the  trustee 
will  have  a  clear  right  to  deduct  from  the  fuud  the  amount  paid 
by  him,  in  pursuance  of  liabilities  which  existed  at  tbe  time  of 
the  service,  and  thus  the  fund  may  be  diminished,  or  even  wholly 
absorbed.  A  factor  may  have  a  large  amount  of  goods  of  his 
principal,  on  which,  however,  be  has  a  lien  for  his  general  balance. 
Ho  may  have  received  of  his  principal  bills  of  exchange,  which 
have  gone  forward,  1)ut  of  which  the  acceptance  is  uncertain.  In 
this  state  he  is  summoned.  He  will  not  be  chai^able  for  funds 
acquired  after  the  service;  but  he  may  receive  fuuds  after  the 
service,  which  will  discharge  and  reverse  the  balance,  and  leave 
the  fund  liable  to  the  trustee  process ;  whereas,  but  for  such  ac- 
quisition of  funds  afterwards,  tbe  fund  attached  would  be  first 
liable  to  the  factor's  balance,  which  might  thus  absorb  it.  There 
are  various  modes,  therefore,  in  which  the  question,  whether  tros- 
tee  or  not,  and  for  what  amount,  may  be  affected  and  decided  by 
events  occurring  after  the  service  of  the  process."  The  case  to 
which  these  views  were  applied  was  this :  A.  sued  B.  -by  attach* 
meat,  and  summoned  C.  as  garnishee,  who  was  at  the  time  indebted 
to  B.,  but  B.  was  also  indebted  to  him.  After  he  was  garnished, 
C.  sued  B.  and  obtained  judgment  against  bim,  and  wlien  A.  ol>- 
tained  a  judgment  against  C.  as  garnishee,  0.  paid  over  only  the 
difference  between  the  amount  of  his  judgment  against  B.  and 
that  of  Ai's  judgment  a^nst  him.  Tbe  court  held,  that  where 
one  is  chargeable  as  a  debtor  of  the  defendant,  the  question  will 
be,  whether  he  holds  any  balance,  upon  a  liquidation  of  all  de- 
mands. In  striking  such  balance  he  has  a  right  to  set  off,  ftom 
that  which  he  acknowledges  he  owes  the  principal,  any  demand, 
which  he  might  set  off  in  any  of  the  modes,  allowed  cither  by 
21  [481] 
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statute  or  common  law,  or  in  any  course  of  proceeding.  And  as 
it  appeared  that  the  garnishee  vas  entitled  to  the  set-oiT  in  the 
case  in  hand,  be  was  discharged.' 

§  671.  In  New  Hampshire,'  in  Vermont,'  and  in  Pennsylvania* 
since  1836,  the  garnishee  is  chargeable  not  only  for  the  effects  in 
his  hands  when  he  was  summoned,  but  also  for  whatever  may  come 
into  his  hands,  or  become  due  from  him  to  the  defendant,  between 
the  time  of  the  garnishment  and  that  of  the  answerl  In  each 
case,  however,  this  results  from  peculiar  statutory  provisions.' 
lu  Maryland  the  practice  is  to  condemn  all  property  of  the  de- 
fendant in  the  hands  of  the  garnishee  at  the  time  of  trial."  And 
in  Now  York,  where  garnishment,  as  it  elsewhere  exists,  is  not 
known,  but  whore  the  service  of  the  attachment  upon  a  par^ 
having  property  of  the  defendant  in  his  possession  is,  in  e^ct,  an  ' 
attachment  of  the  property,  it  was  held,  as  between  different  at- 
tacliing  creditors,  tliat  an  attachment  served  on  the  6th  of  April, 
upon  a  factor  having  in  his  hands  property  of  the  defendant,  and 
also  bills  of  lading  of  goods  consigned  to  him  by  the  defendant, 
but  not  yet  received,  was  a  continuing  attachment,  which  was  en- 
titled to  precedence  of  One  served  on  the  16th  of  June,  after  the 
reception  by  the  factor  of  the  goods  specified  in  the  bills  of  lading.' 

I  Smhh  V.  StesmB,  19  Pick.  30.    Bee  post,  £  6S3-689. 

*  Edgerly  v.  Sanborn,  6  New  Hamp.  397. 

'  Newell  r.  Ferrii,  IB  Vermont,  13i;  Spring  d.  Ayer,  is  Ibid.  516. 

*  Franklin  F.  J.  Co.  v.  WeaC,  S  Watts  &  Sergeani,  950;  Silverwood  v.  BdUr,  « 
Wharton,  430;  Sheotz  v.  Hobensack,  SO  I^cnn.  State,  413. 

'  There  is  no  BufBcient  reawn  vbj  such  statatory  proTiBiona  ehonld  not  be  nnirer- 
■ally  adopted,  but  cogent  rcoaang'fvbj  they  iibould.  The  confinement  of  tbe  ^leratiDa 
of  garnishment  lo  the  single  point  of  time  at  vhicb  the  garnishee  is  sammoncd,  hoir- 
erer  suBtained  by  high  authori^,  ij  contrary  to  the  custom  of  London,  oat  of  wbicb 
oar  Byslema  of  attachment  lawi  have  spmng,  and  materially  diminiahea  the  luefiilnesa 
and  availabili^  of  the  remedy.  It  would  be  wise,  therefbre,  oa  has  been  recently  done 
in  Alabama  and  Missonri,  to  give  garnishment  the  e&ect  of  holding,  not  only  the  oOecl* 
in  the  garnishee's  hands  when  Munmoned,  but  alt  coming  into  his  hand*  between  that 
tinie  and  the  time  of  his  answering. 

*  Glenn  «.  Boston  &  Sandwich  Qlau  Co.,  7  Matylaod,  3ST. 

'  Patteraon  u.  Perry,  5  Boiworth,  518 ;  a.  o.  10  Ahhott  Pr.  B.  63. 
[«2] 
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CHAPTEE   XXXVI. 

THB  garnishee's  EIGHT  OF  DEFENCE  AGAINST  BIS  UABIUT7  TO  THE 
DEFENDANT. 

§  672.'  As  the  attachiag  creditor  can  hold  the  garnishee  only  to 
the  extent  of  the  defendant's  claim  against  the  garmshee,  and  can 
acquire  do  rights  against  the  latter,  except  such  as  the  defendant 
had;  and  as  he  is  not  permitted  to  place  the  garnishee  in  any  worse 
condition  than  he  vould  be  in,  if  sued  by  the  defendant ;  it  fol- 
lows necessarily,  that  whatever  defence  the  garnishee  could  urge 
against  an  action  by  the  defendant,  for  the  debt  in  respect  of  which 
he  is  garnished,  he  may  set  up  in  bar  of  a  judgment  against  him 
as  garnishee.^  Were  it  otherwise,  an  attaching  creditor  might 
obtain  a  recourse  against  the  garnishee,  which  the  defendant  could 
not:  a  propositioh,  the  statement  of  which  —  except  as  to  cases 
of  fraud  —  is  its  own  refutation. 

§  673.  The  fotmdation  of  all  proceedings  against  garnishees  is, 
that  the  plaintiff  shall  hare  an  unsatis&ed  claim  against  the  de- 
fendant. Whenever  his  claim  is  satisfied,  he  can  no  more  subject 
a  garnishee  to  liability,  than  he  can  levy  on  property.  It  is,  there- 
fore, entirely  competent  for  the  garnishee,  in  order  to  prevent  a 
judgment  against  him,  to  show  that  whatever  claim  the  plaintiff 
may  have  had  gainst  the  defendantjhas  been  satisfied ;  and,  if 
necessary,  he  may  file  a  bill  of  discoTery  againBt  the  platntiET  to 
establish  the  fact.' 

§  674.  No  voluntary  payment  by  a  garnishee  of  his  debt  to  the 
defendant,  after  the  garnishment,  and  with  a  knowledge  on  his 
part  of' its  existence,  will  prevent  his  being  liable  as  garnishee;* 

1  Strang's  Ex'r  v.  Bua,  35  Penn.  State,  333 ;  Myers  v.  BtJtiell,  8T  Ibid.  491 ;  Edson 
V.  Sproat,  33  Vermoat,  77. 

'  Hinkle  e.  CorHn,  I  Bniiiphn]'!,  74 ;  Baldwin  y.  Uorrill,  B  Ibid.  132;  Spring  v, 
Ajer.  23  Vermont,  SIS ;  Thompson  v.  Wallace,  3  Al&bama,  13S ;  Price  u.  Higgini,  1 
LitleU,  S7i;  Gleuon  ir.  Qage,  !  AUen,  410;  Riddle  v.  Ettjog,  3S  Fenn.  Btate,  413; 
Howard  v.  Crawford,  81  T«xu,  389. 

*  Locke  e.  TippoBs,  7  HaM.  149 ;  Jobiuon  v.  Carry,  3  California,  33 ;  Home  Hacoal 
Ina.  Co.  p.  Gamble,  14  Minoori,  407;  FnUiam  v.  Aler,  IB  Orattan,  54;  Wilder  n, 
■  WeaCherhead,  33  Vermont,  765. 
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but  if  before  the  garnishment  the  garnishee  has  pud  his  debt  to 
the  defendant,  such  payment  is  as  complete  a  defence  as  it  would 
be  in  an  action  by  the  defendant  agfunet  him.  But  it  must  be  a 
payment  in  fact,  not  a  contrivance  intended  to  be  a  payment  or 
not,  as  circumstances  should  subsequently  require.  Therefore, 
where  a  person,  being  told  that  he  was  going  to  be  summoned  as 
garnishee  of  another,  gave  the  other  a  check  on  a  bank,  aud  was 
afterwards  garnished ;  aud  stated  ia  his  answer  that  he  did  not 
know  that  the  check  had  ever  been  preseoted  to  the  bank,  and 
that,  by  an  understanding  between  him  and  the  defendant,  it  was 
placed  iu  the  hands  of  a  clerk  in  the  garnishee's  store ;  it  was 
held,  that  the  garnishee  might  at  pleasure  revoke  the  check,  and 
that  the  giving  of  it  was  no  payment,  and  he  was  charged.'  If 
the  garnishee's  liability  to  the  defendant  be  one  in  which  another 
is  jointly  bound  with  him,  and  his  co-obligor,  not  being  garnished, 
pay  the  debt,  such  payment  is  a  discharge  of  the  garnishee's  lia- 
bility.^ So,  likewise,  if  a  garnishee  be  summoned  by  leaving  a 
notice  at  his  place  of  abode,  and  before  he  knows  of  the  garnish- 
ment, he  pays  his  debt  to  the  defendant,  such  payment  will  be 
good  as  against  the  attaching  creditor,  though  the  garnishee  may 
Iiave  suspected  that  the  defendant  demanded  it  from  an  appr^ 
hoDsion  that  it  might  be  attached.^  So,  where  the  defendant  was 
employed  by  the  garnishee  in  his  store,  at  stipulated  wages,  and 

'  Dennis  v.  Ban,  3  Hck:  20*.  In  BbiumiI  d.  Graves,  16  Pick.  41.  the  town  of 
\Vurvc5t«r  was  aammoncd  u  garnishee  of  A.,  and  aoawered,  showing  that  delendant 
tvjs  employed  by  the  town;  that  on  a  certain  day  a  settlement  of  acconnts  was  hud 
i'.'lweea  A.  and  the  town,  when  the  selectmen  gam  him  a  check  on  a  bank  fbr  1 310 ; 
thai  [bete  being,  howeror,  a  debt  dnf  ftom  him  lo  the  town,  the  amount  of  which  vas 
nut  then  ascertained,  it  waa  agreed  that  tlie  amaont  of  the  debt,  wbea  asccriaiacd, 
should  he  dedaclcd  from  the  sum  to  be  obtained  b;  the  check  ;  tiiat  this  debt  wus  aR^*r- 
wards  found  to  amount  to  S  67.58  ;  that  the  defendant  being  also  indebted  to  one  B., 
in  the  aum  of  1 19.TT,  it  waa  further  agreod  by  the  selectmen  and  the  defendant,  Iliitt 
the  check  should  be  placed  in  B.'s  hands,  and  the  amoaDl  tbereor  paid  (o  him  by  the 
bank,  in  order  that  he  might  retain  the  sams  due  from  the  defendant  to  the  town  and 
to  himself  i  and  the  check  waa  accordinglj  rec«ved  by  B.,  and  was  in  hii  hands  at  the 
time  of  the  garnishment.  The  above  case  of  Dennie  v.  Hart  was  relied  on  a*  ealab- 
1i<hing  that  the  giving  of  the  check  waa  no  payment  by  the  town ;  hot  the  court  said  : 
"In  the  case  of  Dennie  v.  Hart,  the  court  considered  the  transaction  merely  colorable j 
that  thedepoiitaryof  the  check  was  the  agent  of  the  trustee  himself;  and  that  the  aus- 
tee  had  the  control  of  it,  and  might  revoke  it  when  he  pleased ;  and  the  decision  went 
on  tiiat  groand.  In  the  present  case,  we  think  the  depositary  was  not  the  agent  of  the 
town,  but  of  A.,  to  receive  and  appropriate  the  amount  of  the  check,  and  that  the  towa 
could  not  control  or  revoke  it  The  check,  tberefbre,  was  a  payment  of  the  debt  doa 
f^im  the  town  to  A." 

'  Jcwett  v.  Bacon,  6  Mass.  BO ;  Nash  i>.  Brophy,  13  MWcalf,  476. 

s  Rohineon  \>.  Hall,  3  Metcalf,  301. 
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always  received  his  wages  as  he  wanted  them,  keeping  his  own 
account,  and  crediting  on,  the  books  of  his  employer  what  he  re- 
ceived, vhether  money  or  goods;  and  the  garnishee  was  Bummoned 
by  leaving  the  process  at  his  house  on  Saturday,  during  his  tem- 
porary absence,  at  which  time  he  was  indebted  to  the  defendant, 
but  on  going  to  his  store  early  on  the  Monday  morning  following, 
he  found  that  the  defendant  had  credited  himself  with  money  and 
goods  to  the  amount  of  the  indebtedaess ;  it  was  held,  that  this 
was  a  payment  which  discharged  the  garnishee.^  So,  where  a 
garnishee  was  discharged,  and  before  the  plaintiff  sued  out  a  writ 
of  error  to  the  judgment  of  the  court  discharging  him,  he  paid  his 
debt  to  Uie  defendant,  who  had  recovered  judgment  against  him 
therefor ;  it  was  held,  that  the  payment  was  a  valid  defence  to  the 
garnishment,  after  the  judgment  of  discharge  had  been  reversed 
by  the  appellate  court.*  But  where  a  corporation  was  summoned 
as  garnishee,  and  asserted  a  payment  to  the  defendant  afler  the 
service  of  the  process,  without  knowledge  of  its  service,  and  denied 
that  the  service  had  been,  as  returned  by  the  officer,  upon  the 
agent  of  tlie  corporation ;  it  was  held,  that  the  return  was  conclu- 
^ve  as  to  the  manner  of  service,  and  charged  the  corporation  with 
personal  knowledge  from  the  time  it  was  stated  to  have  been  made, 
and  that  a  payment  by  the  corporation  after  that  time  would  not 
discharge  its  liability.*  Where,  however,  an  insurance  company 
in  Boston  was  garnished  on  account  of  a  loss  for  which  it  was  in 

1  Tbome  u.  Matihewi,  5  CiuhiDg,  M4.  In  ttus  om  wm  involTcd  tbe  constmctioa 
of  ch.  109,  S  9,  of  Ihe  Rerised  StUutes  of  Mssuchnsetcs,  whicb  is  ia  tiioo  words : 
"  If,  after  the  service  od  the  trustee,  bat  tiefiira  he  haf  any  kaowledj^  thereof,  he  shall 
in  good  faith  tnslie  aoy  payaient ....  for  or  on  aceouDt  of  the  goods,  efibcla,  or  credit* 

in  his  hands he  shall  be  ftUowed  therefor,  in  the  same  msmicr  oa  if  (he  pajr- 

ment ....  had  been  made  ....  before  the  service  of  the  writ  on  him."  TIte  court 
a^d :  "  It  was  argued  for  the  plaintiS',  that  if  the  ttcia  disclosed  show  pAvraetit,  it  wea 
not  a  pafmenl  in  good  faith,  within  the  neaniog  of  the  statute ;  as  the  defendant  loust 
be  jiresumed  to  have  taken  to  himself  the  mono/  and  the  barrel  of  Soar,  (iir  tho  pnrpoM 
of  dcA^nting  the  tnistee  procesa.  Very  probably  it  was  so.  Bat  it  is  clear,  that  bj 
psjnnent  in  good  faith,  the  alatnte  means  the  good  faith  of  the  par^  paying,  and  nut 
of  the  pnrtj  receiving.  And  if,  as  we  nnderstand  the  answers,  the  trustee  hod  author' 
ixcd  the  def^dant  to  lake  his  paj,  at  bis  pleanire,  and  be  took  it  after  he  knew  that 
tbe  trustee  process  had  been  served,  but  before  the  tniatea  knew  that  fact,  tbe  trugiee 
conid  not  have  retracted  that  aalhority,  after  harlng  knowledge  of  the  servici;,  without 
a  violation  of  good  faith.  The  anthoritj  given  to  the  defendant  to  take  his  pay  as  he 
wanted  it  most  be  deemed  lo  have  been  honestly  and  fairly  given,  and  the  verf  taking 
of  tba  money  and  floar,  at  least  lo  the  amount  dne  to  him  for  wages,  coiutitalsd  a 
payniDiit,  vrith  the  same  legal  consequences  as  if  the  trustee,  at  his  request,  had  given 
bim  the  same  with  his  own  hand,  and  taken  a  receipt." 

>  Webb  s.  Milter,  24  Miasi«si{jpl,  MS. 

■  Woodworth  V.  Raozuhonsen.  7  Gushing,  430. 
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debted  to  the  defendant,  and  the  garnishment  process  was  seirad 
on  it  about  three  hours  before  its  agent,  ignorant  of  that  fact,  set- 
tled the  loss  at  Worcester,  some  fifty  miles  distant  from  Boston ; 
it  was  held,  that  the  payment  bj  the  f^nt  waa  a  discharge  of  &e 
garnishee's  liability.* 

§  674  a.  The  time  at  which  a  payment  by  a  garnishee  to  a  le- 
fendant  was  made  may  become  very  material  in  reference  to  his 
liability  under  a  garnishment  made  on  the  same  day  and  about  the 
same  time.  If  the  garnishee  set  up  such  a  payment,  it  is  for  him 
to  show  that  it  was  made  prior  to  the  garnishment,  for  he  is  cogni- 
sant of  both  facts,  and,  better  than  any  one  else,  can  show  their 
relative 'positions.  Be  is  not  entitled  to  a  presumption  in  his  favor. 
On  the  contrary,  the  presumption  will  be  against  him,  if  he  fails  to 
show  the  true  state  of  the  facts.  Thus,  where  the  return  of  the 
officer  showed  the  garnishment  of  a  corporaUon  at  half  past  six 
o'clock  in  the  forenoon,  and  the  garnishee  set  up  a  payment  made 
on  the  same  day,  without  any  evidence  of  the  particular  time,  the 
gamisfament  was  held  to  have  been  prior  to  the  payment.* 

§  675.  Bnt  while  a  voluntary  payment,  after  garnishment,  will 
not  dischai^  the  garnishee's  liability,  a  payment  under  a  previous 
ganiishment  will  have  all  the  force  and  effect  of  a  payment  prior 
to  the  institution  of  the  suit  in  which  it  is  sought  to  charge  him ; 
for  the  operation  of  the  previous  garnishment  began  at  the  time 
it  was  made,  and  the  subsequent  payment  was  only  the  consum- 
mation of  a  right  existing  at  the  time  of  the  second  gamishmeut. 

§  676.  TfaoQgh  a  garnishee  make  payment  after  his  garnish- 
ment, on  execution  obtained  against  him  by  the  defendant,  yet  if 
such  execution  were  irregular  and  might  have  been  set  aside  on 
his  motion,  it  is  held,  in  Missouri,  to  be  no  protection  against  the 
gamisbment.' 

§  677.  If  one  indebted  pay  his  debt  to.a  creditor  of  his  creditor, 
without  any  anthority  from  his  creditor,  and  be  afterwards  gar- 
nished in  a  suit  against  the  latter,  this  unauthorized  payment  will 

1  Spooner  v.  Rowland,  *  Allen,  485. 

■  Harris  v.  Somerset  &  KeaneW  R.  H.  Co.,  4T  Haius,  398. 

'  Home  Mata«l  In*.  Co.  v.  Gamble,  U  Uiwonri,  407. 
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not  aTail  liim  as  a  defence,  aad  a  ratification  of  it  by  the  defend- 
ant after  the  gamishmeat  will  be  ineffectual,  because  the  ju*  <2i8- 
ponmdi  in  the  defendant  is  taken  away  by  the  attachment.^ 

§  678.  If  the  debt  of  the  garniBhee  to  tbe  defendant  is  barred 
by  the  statute  of  limitations,  he  may  take  advantage  of  the  statute, 
just  OS  he  could  if  sued  by  the  defendant.' 

§  679.  If  the  consideration  of  the  garnishee's  debt  to  the 
defendant  has  Jailed,  the  garnishee  may  take  advantage  of  it. 
Thus,  where  the  garnishee  liad  purchased  a  tract  of  land  from  the 
defendant,  the  last  payment  for  which  was  due,  but  after  the  note 
therefor  ^as  given,  the  gantisfaee  discovered  that  there 'was  a 
judgment  against  the  defendant  which  bound  the  land,  and  which 
he  was  compelled  to  satisfy,  and  the  amount  was  greater  than  that 
of  the  note ;  it  wae  held  that  he  could  not  be  charged.^ 

§  680.  If  a  debtor,  by  the  default  of  his  creditor,  be  discha^d 
f!rom  his  contract,  he  cannot,  in  respect  of  that  contract,  be 
charged  as  garnishee  of  his  creditor.  Thus,  where  A.,  gave  his 
note  to  B.  for  five  tons  of  hay,  deliverable  in  July,  1808,  on  A.'s 
farm,  and  B.  was  not  there  then  to  receive  it ;  it  was  held,  that  B. 
had  no  cause  of  action  against  A.,  and  that  A.,  therefore,  could 
not  be  held  as  his  garnishee.* 

§  681.  Where,  as  in  Yirginia,  the  proceeding  by  foreign  attach- 
ment is  in  chancery,  the  garnishee  may  set  up  any  equitable 
defence,  which  shows  that  in  equity  lie  owes  no  debt  to  the 
defendant.'  It  was,  therefore,  held  in  that  State,  in  such  a  pro- 
ceeding, that  a  garnishee  with  whom  a  horse  was  left  by  the 
defendant  for  keeping,,  was  entitled,  as  against  the  attaching 
creditor,  to  have  his  claim  for  the  keeping  first  satisfied  out  of 
the  property." 

^  StartevBDl  v,  Robinion,  IS  Pick.  ITS. 

1  Hinkle  v.  Curtin,  a  Hampbre^,  137 ;  Benton  «.  Lindell,  10  MissoTirt,  957 ;  Gee  r. 
Cumming,  S  Haywood  {S.  C),  398;  Gee  f.  Wmrick,  Ibid.  3M;  Uazen  d.  Emarson, 
9  Pick,  144. 

>  Sheldon  v.  Simonda,  Wright,  TS4.  See  Mathii  n.  Clark,  S  Mills'  Coiut  Ct.  496; 
Biuwll  D.  Hinton,  1  Mnrphey,  468 ;  Mour  e.  iStiterrj,  7  WatU,  18. 

*  Jewett  V.  Bacon,  6  Mau.  60. 

'  *  GlaMell  u.  Thomu,  a  I^lgh,  113. 

*  WilliamsoD  o.  Gayle,  7  Grattan,  199. 
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§  682.  But  an^  defence  which  the  garnishee  seeks  to  interpose 
against  liis  liability  must  be  such  as  would  avail  bim  in  an  action 
by  the  defendant  against  him.  Extraneous  matters  having  no 
relation  to  tlie  question  of  his  IndebtedneBS  to  the  defendant 
cauuot  be  set  up  by  him.  It  was,  therefore,  held,  that  he  could 
not  defeat  the  garnishment  by  showing  that  the  judgment  under 
which  he  was  garnished  did  not  belong  to  the  plaintdfi.^  And  so, 
a  garnishee  cannot  retain  from  the  efTects  in  his  liands  anything 
to  meet  a  contingent  liability  which  he  is  under  for  the  defendant 
Thus,  where  the  garnishee  had  held  notes  of  the  defendant  for  a 
debt,  and  caused  them  to  be  discounted  by,  and  indorsed  them  to, 
a  banli,  and  they  were  not  yet  due  when  the  garnishment  to(^ 
place ;  it  was  held,  that  the  garnishee  had  no  claim  against  the 
defendant,  and  that  his ,  contingent  liability  as  indorser  of  the 
notes  was  no  defence  to  his  being  dialled  as  garnishee  ;  and  the 
court  refused  to  continue  the  cause  until  the  maturity  of  the  notes, 
in  order  to  see  whether  they  would  be  paid." 

§  683.  The  particular  defence  which  has  given  rise  to  the  great- 
est amount  of  adjudication,  is  eetroff ;  concerning  which  the  rule 
is  equally  well  established,  that  the  rights  of  the  garnishee  shall 
not  be  disturbed  by  tlie  garnishment.  Whatever  claim,  therefore, 
he  has  against  the  defendant,  and  of  which  he  could  avail  himself 
by  setroff  in  an  actiou  between  them,  will  be  equally  available  to 
him  in  the  same  way,  in  the  garnishment  proceeding."  And 
though  the  set-off  consist  of  moneys  paid  by  the  garnishee,  on 
his  verbal  assumpsit  of  debts  of  the  defendant,  which  he  might 
have  avoided  by  pleading  the  Statute  of  Frauds,  the  plaintiff 
caimot  object  to  it;  for  that  plea  is  a  personal  privilege  which 
may  be  waived,  and  having  been  waived  by  the  garnishee,  his 
payment  cannot  be  assailed  ou  that  ground.* 

§  684.  The  claim  which  the  garnishee  seeks  to  set  olT  against 
his  indebtedness  to  tlie  defendant  must,  however,  be  due  in  the 

I  JscksoQ  V.  Sbipman,  9S  AlabanuL,  4SS. 

>  Smith  V.  B.  C.  &  M.  RiulroHd,  33  Stsw  Hunp,  337. 

■  Picquet  0.  Swaii,4  MiiBon,443;  Aehby  n.  Watson,  9  MiMonri,  236;  Beach  u.  Yiles, 
3  PciL'rs,  675 ;  Matiin^'ly  u.  Bojd,  20  Howard  Sup.  Ct.  1S8;  Arledge  e.  White,  I  Head, 
S4I  i  Itankin  v.  Simonilg,  27  Llinoii,  353;  Sampson  t.  Hyde,  16  New  Hamp.  493; 
Brown  v.  Warren,  43  Ibid.  430 ;  Strong's  Ez'r  v.  Bau,  35  Feim.  StAt«,  3SS. 

•  McCoy  D.  WilliBms,  S  llliuoia  [1  Gilman),  BB4. 
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same  right  as  his  indebtedness.  Therefore,  a  ganiiEhee  answering 
that  he  is  indebted  to  tlie  defendant,  cannot  set  off  a  claini  he 
has,  as  administrator  of  another  person,  against  the  defendant.* 
So,  if  he  be  indebted  individually  to  the  defendant,  he  cannot 
set  off  a  debt  due  from  the  defendant  to  Mm  and  another  jointly.' 
So,  where  several  garnishees  were  indebted,  as  copartners,  to  tiia 
defendant,  who  was  indebted  to  them  individually  as  legatees,  it 
was  held,  that  the  two  debts  conld  not  be  set  off  against  each 
other .'  But  where  a  copartnership  was  indebted  to  the  defendant, 
and  a  part  only  of  the  members  of  the  firm  were  garnished,  it 
was  held,  in  Massachusetts,  that  those  who  were  summoned  should 
be  allowed  tlie  benefit  of  such  setoffs  as  they,  and  tlieir  copart- 
ners, not  summoned,  were  entitled  to  against  the  defendant.* 
And  where  A.  had  in  his  hands  a  ftind,  out  of  which  he  and  B.  & 
G.  were  entitled  to  a  certain  amount,  and  the  remainder  was  to 
go  to  D.,  and  A.  was  summoned  as  garnishee  of  B. ;  it  was  held, 
that  he  might  retain  not  only  wbai  was  due  to  himself,  but  what 
was  due  to  B.  £  0.'  And  where  two  persons  were  summoned 
as  garnishees,  who  were  indebted  to  the  defendant  jointly,  it  was 
held,  that  they  might  set  off  against  their  debt  to  him,  not  only  a 
claim  which  tliey  jointly  had  against  him,  but  the  several  claim  of 
nach  of  them.* 

§  685.  Whether  the  garnishee's  r^^ht  to  setoff  will  be  re- 
stricted to  debts  actually  due  and  payable  from  the  defendant 
to  him  at  the  date  of  the  garnishment,  has  been  difiereuUy 
decided.  In  Massachusetts,  New  Hampshire,  and  Vermont,  the 
rule  is,  that  if  the  defendant  b^ore  final  answer  becomes  indebted 
to  the  garnishee,  on  any  contract  entered  into  before  the  garnish- 
'meut,  the  garnishee's  right  of  setoff  exists.^  Thus,  where  the 
garnishee,  when  snmmoned,  was  indebted  to  tlte  defendant,  bat 
was,  at  the  same  time,  liable  as  accommodation  indorser  of  a  note 

1  Thonuu  V.  Hopper,  S  Alsbama,  449. 

'  Gru;  V.  Bodgctt,  S  ArkiiasM,  IB. 

■  Blaocbsrd  r.  Cole,  B  Louisuuio,  ISO ;  Wells  v.  Uaco,  IT  VennoDt,  903.  See  Bbr. 
cross  V.  Benton,  38  Fenn.  State,  SlT. 

*  Hathaway  e.  Rnssell,  IE  Man.  4T3. 

'  ManafHccuren'  Bank  v,  Osgood,  IS  Midne,  117. 

'  Brown  u.  Warren,  43  New  Bamp.  430. 

'  Boston  Type  Co.  o.  Mortimer,  7  Kck.  166 ;  Alleii  v.  Hall,  5  Uetcalf,  963 ;  Swsm- 
«M>t  Machine  Co.  v.  Partridge,  S  Foster,  369 ;  Boardnuui  v.  Cashing,  IS  New  Hamp. 
105;  UoitonftMalneBailroadr.  Oliver,  sa  Ibid.  I7S;  Strong  n.  Mitchdl,  19  Tennon^ 
644 ;  Smith  v.  Steams,  19  Pick.  SO. 
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of  the  defendant  for  a  larger  amouDt,  vhich  became  due  after 
the  gamistimeiit,  and  was  protested  for  non-payment,  aud  the 
g&mifiliee  paid  it  before  he  made  his  answer  ;  the  court  held,  that 
he  could  set  off  the  amount  of  the  note  against  hie  debt  to  the 
defendant ;  and  in  giving  their  decision,  observed :  "  Under  these 
circumstances,  we  think  he  cannot  be  held  as  trustee ;  for  it  would 
be  against  justice  that  he  should  be  held  to  pay  a  creditor  of  his 
debtor  the  only  money  by  which  he  can  partially  indemnify  him- 
self. This  question  has  not  before  arisen,  but  we  think  it  quite 
consistent  witli  the  object  and  views  of  the  legislature,  and  with 
tlie  general  tenor  of  the  statute,  that  if  before  final  answer  the 
debtor  becomes  indebted  to  the  respondeat  on  any  contract  entered 
into  before  the  service  of  the  writ,  the  latter  shall  have  a  right 
of  setoff,  and  be  chargeable  only  with  the  final  balance,  if  one 
should  be  due.  This  decision  will  not  reach  the  case  of  a  liability 
incurred  after  the  service  of  a  writ,  or  where  the  efiect  of  such 
liabiUty  may  be  avoided  by  reasonable  diligence  on  the  part  of 
the  person  liable,  to  procure  the  payment  of  the  debt  by  the 
principal ;  nor  where  it  is  cou^gent  whether  the  liability  will 
ever  be  enforced  or  not ;  but  we  confine  it  to  such  a  case  as  we 
hare  before  us,  in  which  there  was  an  actual  liability  before 
the  service  of  the  writ,  and  an  actual  payment,  by  necessity, 
before  the  answer."  ^ 

§  686.  On  the  other  hand,  it  has  been  decided  in  Delaware, 
that  the  garnishee  cannot  set  off  a  note  of  the  defendant  which 
was  not  due  at  tlie  time  of  the  garnishment.^  And  where,  before 
the  garnishment,  a  judgment  had  been  obtained  against  the  gar- 
nishee, as  security  of  the  defendant,  it  was  held,  in  Arkansas, 
to  be  no  defence  against  the  garnishee's  liability,^  even  though ' 
after  the  garnishment  he  satisfied  the  judgment.*  In  Maine,  it  is 
held,  that  the  debt  due  the  garnishee,  and  which  he  seeks  to  set 
off  against  his  liability  to  the  defendant,  must  have  been  a  debt 
due  at  the  time  of  the  garnishment."  And  so  in  Alabama.^  In 
the  Circuit  Court  of  the  United  States  for  the  Third  Circmt,  the 
following  case  occurred.  A.  was  summoned  on  the  14lh  of 
September,  as  garnishee  of  B.,  and  in  his  answer  admitted  having 

1  Boalon  Type  Co.  t>.  Moninier,  T  Pick.  tS6.  *  WBthini  c  Field,  6  Arkanuu^.SSl. 

»  Edw»rda  ».  Delapliune,  3  HarrinKtoa,  333.  •  Infnib  v.  Dennett,  8  Msinc,  79. 

•  Field  D.  Watkins,  5  ArkanM*,  678.  •  Self  v.  Kirklind,  M  Akibmna.  ST*. 
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received  on  the  19th  of  September,  fifty  crates  of  earthenTare 
beloDginj^  to  the  defendant,  vhich  on  being  eold  netted  $  900 ; 
but  stated  tliat  he  vas  indorser  on  bills  accepted  by  B.,  which 
had  been  protested  before  tiie  garnishinent,  and  after  the  garnisb- 
ment  were  paid  by  him.  This  case  it  will  be  perceived  difiers 
from  that  in  Uassachusetts,  just  cited,  in  the  important  point 
of  the  garnishee's  liability  as  indorser  having  been  fixed  before 
the  garnishment,  though,  as  in  that  case,  the  payment  was  made 
afterward.  Washtnoton,  J.,  chai^d  the  jury:  "This  is  a  hard 
case  upon  the  garnishee,  who,  at  the  time  this  attachment  vaa 
levied,  was  liable  to  pay  these  bills,  as  indorser,  to  a  much  greater 
amount  tlian  the  value  of  the  f\inds  of  the  defendant  in  his 
hands,  and  if  he  had  then  paid  tliem  he  most  undoubtedly  would 
not  have  had  iu  his  hands  any  eflfects  of  the  defendant,  as  he 
could  not  have  been  liable  for  more  than  the  balance  of  account 
between  him  and  the  defendant.  But  until  he  pmd  them,  he 
was  not  a  creditor  of  the  defendant,  and  of  course  the  attachment 
hound  the  effects  of  the  defendant  in  his  hands,  at  the  time  it 
was  laid,  which  could  not  be  affected  by  subsequent  credits  to 
which  he  might  be  entitled.  The  law  of  this  State  is  too  strong 
to  be  resisted.  It  not  only  declares,  that  the  goods  and  effects 
.  of  the  absent  debtor  in  the  hands  of  the  garnishee  shall  be  bound 
by  the  attechment,  but  that  the  garnishee  shall  plead  that  he 
had  no  goods  and  effects  of  the  debtor  in  his  hands  when  the 
attachment  was  levied,  nor  at  any  time  since;  on  which  the 
plaintiff  is  to  take  issue,  and  the  jury  are  to  find  the  fact  put  in 
issue,  one  way  or  the  other.  Now,  until  these  bills  were  paid  by 
the  garnishee,  he  had  no  claim  against  the  defendant ;  and  on 
the  19th  of  September,  he  had  goods  of  the  defendant  iu  his 
hands,  which  must  decide  tlie  issue  in  favor  of  the  plaintiff.  The 
case  must  be  decided  precisely  in  the  same  manner  as  if  this 
cause  had  come  on  before  those  bills  were  paid  by  the  garnishee. 
Your  verdict,  therefore,  must  be  for  the  plaintiff,  to  the  amount 
of  the  effects  acknowledged  by  the  garnishee  to  have  been  iu 
his  hands,  independent  of  those  bills."  ^ 

The  Supreme  Court  of  Pennsylvania  hold   the  same  general 

doctrine.    Chief  Justice  Gibson  thus  expressed  his  views :  "  A 

cross  demand  against  the  defendant  in  an  attachment  may  be  set 

off  by  the  garnishee,  as  it  may  by  a  defendant  in  any  otlier  suit, 

1  TbtIot  r.  Gardner,  3  Wuhington,  C.  C.  4B8. 
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but  subject  to  the  satno  rules  and  restrictioiiB ;  and  a  defendant 
maj  not  set  off  a  demand  acquireld  after  the  action  vas  instituted. 
Nor  may  a  plaintiff  give  evidence  of  a  cause  of  action  incomplete 
at  the  impetration  of  tlie  writ.  But  set-off  is  in  substance  a 
cross  action ;  and  a  cross  demand  also  must  bave  lieen  complete 
vben  the  action  was  instituted.  In  this  respect  the  parties  stand 
on  equal  ground.  Neither  it  allowed  to  get  the  whip  hand  and  »ou*» 
ihe  other  in  costs,  fiy  starting  h^ore  he  tea*  ready."  ^ 

§  687.  It  may  not  unfrequently  become  a  question,  whether  the 
setoff  claimed  b;  the  garnishee  was  acquired  before  or  after  the 
garnishment.  In  such  caser,  there  is  no  presumption ;  but  the 
garnishee,  alleging  the  existence  of  the  set-off  before  the  garnish- 
ment, must  support  his  allegation  with  proof.*  If  the  set-off  was 
acquired  hj  the  garnishee  after  the  garnishment,  it  cannot  avail 
him  as  against  his  liability  to  the  defendant.* 

§  688.  In  regard  to  setoffs  the  Supreme  Court  of  Massachusetts 
seem  always  to  have  entertained  an  expansive  and  equitable  view 
of  the  rights  of  garnishees.  There,  as  we  have  seen,*  if  the 
defendant  before  final  answer  becomes  indebted  to  the  garnishee, 
on  any  contract  entered  into  before  the  garnishment,  the  gai^ 
nishee's  right  of  set-off  exists.  It  is  also  held  to  be  clearly  the 
construction  of  the  trustee  process  in  that  State,  that  where  one 
is  chargeable  in  consequence  of  being  the  debtor  of  the  defendant, 
the  question  will  be,  whether  he  holds  any  balance  upon  a  liquida- 
tion of  all  demands.  In  striking  such  balance  he  has  a  right 
to  set  off,  from  the  debt  which  he  acknowledges  he  owes  the 
principal,  any  demand  which  he  might  set  off  in  any  of  the 
modes  allowed  either  by  statute  or  common  law,  or  in  any  course 
of  proceeding.' 

The  following  intricate  and  interesting  case  occurred  in  that 
State. 

A.,  B.,  0.,  D.,  E.,  and  P.,  owners  of  the  ship  Bristol,  were  sum- 
moned as  garnishees  of  W.  &  W,,  to  whom  they  were  indebted 
in  the  sum  of  $  8,463.02.  But  it  appeared  that  W.  &  W.  were 
indebted  to  D.,  E.,  and  F.,  and  the  question  arose  whether  the 

■  Pennell  v.  Grnbb,  13  Fenn.  BtaU,  SSS.  *  Ante,  S  flSS. 

«  PernwU  D.  Grnbb,  13  Penn.  State,  558.  '  Smith  u.  Steann,  19  Pick.  SO. 

*  Dyer  d.  McUenrf,  13  loira,  037. 
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latter  coald  set  off  the  indebtednese  of  W.  A  W.  against  their 
respective  proportion  of  liability  as  owners  of  the  Bristol,  t» 
W.  &  W.  The  court,  on  this  subject,  tahe  the  followiug  ground. 
"This  riglit  of  set-off,  when  a  part  only  of  the  debtors  on  the 
one  side  are  creditors  on  the  other,  was  formerly  doubted  ;  but 
is  now  well  established  in  courts  both  of  law  and  equity.  The 
right  ill  the  case  at  bar  does  not  depend  on  any  statute  provisions, 
but  arises  from  the  nature  of  the  suit  into  which  the  trustee  is 
thus  incidentally  introduced  as  a  party.  In  this  suit  he  is  called 
upon  to  answer  for  all  the  goods,  eSects,  and  credits  of  the 
defendants  in  his  hands ;  without  regard  to  the  nature  of  the 
demands,  or  to  the  form  of  action  in  which  they  would  be  re- 
covered by  the  defendant,  and  even  if  they  should  be  of  several 
different  kinds,  requiring  diSereot  forms  of  action.  On  the  other 
hand,  he  is  to  be  allowed  all  his  demands  against  the  defendant, 
of  which  he  could  avail  himself  in  any  form  of  action,  or  any 
mode  of  proceeding  between  himself  and  the  defendant ;  whether 
by  way  of  set-off  on  the  trial,  as  provided  by  our  statutes  ;  or  by 
setting  off  the  judgments  under  an  order  of  court ;  or  by  setting 
off  the  executions  in  the  hands  of  the  sheriff,  as  is  also  provided 
by  statute.  If  this  were  not  so,  the  trustee  would  be  injured  by 
having  liis  claims  thus  drawn  in,  to  be  settled  inddentally  in  a 
suit  between  strangers.  In  this  adjustment  of  their  mutual 
claims,  we  of  course  except,  on  both  sides,  all  clums  for  unliqui- 
dated damages  for  mere  torts."  The  court  then  take  as  the  basis 
of  its  judgment  the  entire  indebtedness  of  the  owners  of  the 
Bristol  to  W,  &  W.,  and  as  the  result  of  the  position  just  quoted, 
direct  to  be  deducted  .from  that  indebtedness  all  that  was  due 
from  W.  &  W.  to  either  of  the  six  owners.  But  here  another 
quoiition  arose.  It  will  be  remembered  that  W.  &  W.  were  in- 
debted to  D,,  E.,  and  P.,  and  it  so  happened  that  this  indebtedness 
was  not  to  either  D.,  E.,  or  F.,  alone,  but  to  each  of  them  jointly 
with  other  parties  not  concemed  in  the  proceedings.  Thus  D.  was 
owner  of  one  sixteenth  part  of  the  ship  India,  to  the  owners  of 
which  ship  W.  &  W.  were  indebted  in  the  sum  of  $5,332.76. 
So,  also,  was  E.  owner  of  the  same  part  of  the  same  ship.  F.  fras 
owner  of  one  eiglith  part  of  the  ship  Lydia,  to  the  owners  of 
wliich  ship  W.  &  W.  were  indebted  in  the  sum  of  $  7,560.  Now, 
the  proportion  of  D.,  E.,  and  F.,  in  the  debt  of  the  Bristol  to 
W.  &  W.,  was  $1,410.50.    The  proportion  of  D.  and  E.,  each, 
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in  the  debt  of  W.  £  W.  to  th«  ovnera  of  the  ladia  vbb  $  388.29 ; 
and  the  proportion  of  P.  in  the  debt  of  W,  &  W.  to  the  owners 
of  the  Lydia  was  (945.  D.,  E.,  and  F.,  each,  claimed  to  deduct 
from  the  $1,410.50  their  respective  proportionate  shares  of  the 
debts  due  from  W.  &  W.  to  the  owners  of  the  India'  and  the 
owners  of  the  Lydia,  as  aforesaid.  On  this  point  the  court  say : 
"  Now,  as  neither  D.,  E.,  nor  F.  could  have  brought  an  action 
against  W.  &  W.  for  the  proportion  due  to  each  of  them,  aa  part 
owners  of  the  ships  India  and  Lydia,  respectively,  it  seems  difficult 
to  set  off  that  proportion  against  the  claims  of  W.  A  W.  On  the 
other  hand,  it  is  an  invariable  principle,  in  every  suit  of  this 
kind,  that  the  trustee  sliail  not  be  prejudiced  by  being  made  a 
party  in  a  suit  between  strangers  ;  and  tt  would  be  highly  preju- 
dicial and  injurious  to  him,  if  he  were  compelled  to  pay  money, 
as  due  to  one  of  tlie  parties  in  the  suit,  when  tliat  same  party 
was  indebted  to  him  in  another  sum  which  he  might  be  unable 
to  pay."  The  court  proceed  with  the  argument  of.  the  case,  and 
finally  arrive  at  the  conclusion  expressed  in  the  following  Ian- 
guage :  "  In  this  suit  a-  demand  is  made  on  the  trustee,  without 
any  regard  to  technical  forms,  to  pay  whatever  effects  of  the 
defendant  he  may  have  in  his  hands ;  and  those  effects  are  only 
what  remains,  after  deducting  all  that  he  could  retain  or  set  off, 
in  any  lawful  mode  of  adjustment  between  himself  and  the 
defendant,  witliout  regard  on  his  jtavt  to  mere  technical  forms. 
Tlie  legislature  certahily  intended  that  all  just  and  reasonable 
.allowances  should  be  made  to  the  trustee,  to  protect  him  from 
injury ;  and  it  is  our  business  to  make  the  forms  of  proceeduig 
yield,  in  every  case,  to  the  principles  of  lav  and  justice  ;  and 
not  to  leave  the  will  of  the  legislature  unaccomplished,  from  a 
scrupulous  adherence  to  technical  rules.  The  parties  will  com- 
pute the  amount  due  from  each  of  the  trustees,  after  allowing, 
according  to  those  principles,  the  setroffa  clumed  by  each  ;  and 
tlie  judgments  will  be  entered  accordingly." ' 

A  later  case  was  decided  on  principles  of  as  free  equity  as  that 
just  considered.  A  testator  devised  and  bequeathed  all  his  prop- 
erty to  W.,  on  condition  that  he  should  pay  all  the  testator's  debts, 
and  the  legacies  given  by  his  will ;  and  he  also  appointed  W. 
executor  of  his  will.  Among  the  legacies  was  one  of  $200  to  K., 
which  was  to  be  paid  in  two  years  after  the  testator's  decease. 
1  EatluiwB;  «.  Bnssell,  16  Man.  473. 
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When  the  will  was  made,  the  testator  held  several  promissory 
notes  against  R.,  amouoting  to  $322,  which  were  over  due.  W, 
accepted  the  devise  and  bequest  made  to  him,  bat  declined  the  trust 
of  executor ;  and  admiuistration  on  the  testator's  estate,  with  the 
will  annexed,  was  granted  to  a  third  person.  G.  brought  an 
action  agiuust  R.,  and  summoned  W.  as  B.'p  trustee  ;  and  it  was 
held,  that  R.'b  notes,  though  payable  to  the  testator,  and  in  form 
to  be  collected  in  the  name  of  his  legal  representative,  were  really 
the  property  of  the  defendant,  and  were  a  valid  set-oET,  in  the' 
hands  of  W.,  against  the  amount  wliich  he  was  bound  as  legatee 
to  pay  to  R.,  and  being  greater  in  amount  than  the  legacy  due  R. 
firom  W.,  the  latter  was  not  liable  as  trustee.' 

§  688  a.  While  the  garnishee's  right  of  set-off  is  ordinarily 
unquestionable,  he  may  sustain  such  a  relation  to  the  defendant, 
and  to  the  moneys  of  the  defendant  in  his  hands,  as  to  deprive 
him  of  that,  right.  Thus,  where  a  president  of  a  corporation  was 
also  a  banker,  and  became  the  depositary  of  the  corporation's 
money,  while  he  held  a  large  amount  of  its  oveinlue  bonds ;  and, 
to  avoid  being  charged  as  its  garnishee,  he  attempted  to  set  off 
some  of  those  bonds  against  his  liability  as  depositary  ;  it  was  held, 
that  "  it  would  be  a  breach  of  the  conHdence  reposed  in  him  as 
depositary,  as  president,  and  as  co-corporator,  for  him  to  take  such 
an  advantage  of  liis  position  " ;  and  he  was  chained  as  garnishee.' 

§  689.  In  Vermont'  and  in  Alabama,  it  has  been  held  that  a 
garnishee  cannot  avail  himself  of  an  equitable  claim  c^aiiM  tlio 
defendant  by  way  of  setK)?.  Therefore,  where  the  garnishee 
bad  in  his  bauds  a  sum  of  money  belonging  to  the  defendant, 
being  a  balance  of  the  proceeds  of  property  conveyed  to  him  in 
trust  to  secure  a  debt  due  to  him,  but-  insisted  up(Hi  his  r^ht  to 
appropriate  that  balance  to  the  payment  of  a  note  made  by  the 
defendant  to  S.  £  Co.,  and  by  S.  &  Co.  transferred  to  the  gar- 
nishee, but  without  indorsement,  whereby  only  the  equitable  title 
to  the  note  was  vested  in  the  garnishee,  wliile  the  legal  title  still 
remained  in  S.  &  Co. ;  it  was  held  by  the  Supreme  Court  of 
Alabama,  that  the  garnishee  having  only  an  equity,  could  not 
avail  liimself  of  it  as  a  set-off.  The  court  in  giving  their  opinion 
•  WaUer  t.  Weller,  18  TennaDt,  55. 
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use  the  following  language :  "  It  is  certunlj  true  that  the  plain- 
tifT  in  the  garnishment,  being  eabstituted  to  the  legal  rights  of 
his  debtor,  to  be  enforced  in  this  summary  way,  cannot  maintain 
this  proceeding  to  recover  an  equitable  demand,  —  one  upon  which 
the  debtor  could  not  have  maintained  his  actjou  at  law.  The 
same  principle  which  would  limit  the  plaintiff  to  a  legal  ground 
of  action  would  equally  apply  to  the  defendant,  —  he  must  be 
confined  to  such  defences  as  he  could  have  made,  had  b!s  debtor, 
instead  of  the  creditor  of  Mb  debtor,  instituted  l^^al  proceedings 
against  him.  This  would  seem  to  result  from  the  want  of  adapta- 
tion in  the  forms  of  the  court  of  law  to  do  complete  equity 
between  the  parties.  If  the  defendant  could  be  allowed  to  set 
up  an  equitable  defence,  while  the  plaintiff  was  confined  down 
to  his  legal  right  of  action,  there  would  seem  to  be  a  want  of 
mutuality  in  the  proceediug,  and  the  greatest  injustice  might 
sometimes  be  done.  The  plaintiff  might  have  an  equitable  de- 
mand which  would  countervail  that  set  up  by  the  d^endaut,  yet 
he  would  be  unable  to  subject  the  legal  demand,  inasmuch  as  the 
defendant  could,  and  he  could  not,  set  up  his  equitable  one. 
Besides,  in  many  cases  it  would  be  impossible  for  the  court  of 
law  to  adjust  properly  the  equities  between  the  parties,  even  if  it 
possessed  the  jurisdiction.  Such  a  practice  of  blending  the  legal 
and  equitable  jurisdiction  of  the  courts,  would,  under  their  present 
organization,  introduce  the  greatest  confusion,  uncertainty,  and 
difficulty.  The  view  we  take  is,  we  think,  clearly  indicated  by 
the  whole  tenor  of  our  decisions,  and  muEt  be  sustained  so  long 
as  the  jurisdiction  of  courts  of  equity  is  kept  distinct  from  that 
of  the  law  courts.  If  S.  A  Co.,  the  payees  of  the  note,  retained 
the  legal  title,  it  is  well  settled,  that,  had  the  defendant  instituted 
his  action  of  assumpsit,  to  recover  from  the  garnishee  the  balance 
due  after  satisfying  the  mortgage  deed,  the  latter  could  not  have 
set  off  the  amount  of  the  note  to  S.  £  Oo.  in  such  suit,  however 
strong  may  have  been  his  equity.  We  think  he.  stands  in  tlie 
same  condition  with  respect  to  the  plaintiff  in  the  garuisbment. 
If  he  has  a  setr^ff  which  is  equitable,  he  must  assert  it  iu  a  court 
of  equity,  where,  for  aught  we  can  know,  it  may  be  rebutted  or 
repelled,  and  countervailed  by  superior  equities."  ^ 

§  689  a.  The  right  of  the  garnishee  to  deduct  from  his  liability 

1  Loftin  V.  Slutckkford,  17  Alabama,  «SB ;  Self  v.  EiiUand,  S4  Bid.  STS. 
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to  defendant,  is  not  confined  to  matters  vliich  come  under  the 
technical  designation  of  set-off.  Any  damages  vhlch  he  may 
show  himself  entitled  to  recover  of  the  defendant,  and  which 
arise  out  of  the  same  transaction  or  contract  in  respect  to  nvMch 
the  plaintiff  seeks  to  make  the  garnishee  liable,  may  be  so  de- 
ducted. The  garnishment  cannot  deprive  him  of  the  benefit  of 
recoupment,  or  any  like  defense.* 

§  690.  We  have  considered  only  those  cases  in  which  the  gar- 
■  nishee  is  in<Mted  to  the  defendant.  His  position  is  Afferent 
where  it  is  sought  to  charge  him  in  respect  of  property  of  the 
defendant  in  his  hands.  There  the  question  of  his  right  to  set-off 
will  depend  on  the  fact  whether  he  has  any  lien,  legal  or  equitable, 
upon  the  property,  or  any  right  as  against  the  defendant,  by 
contract,  by  custom,  or  otherwise,  to  hold  the  property,  or  to 
retain  possession  of  it  In  security  of  some  debt  or  claim  of  his 
own.  If  he.  has  a  mere  naked  possession  of  the  property  without 
any  special  property  or  lien ;  if  the  defendant  is  the  owner,  and 
has  the  present  right  of  possession,  so  that  he  might  lawfully 
take  it  out  of  the  custody  of  the  garnishee,  or  authorize  anotlier 
to  do  so,  then  the  property  is  bound  by  the  attachment  in  the 
hands  of  tlie  garnishee,  and  he  has  no  greater  right  to  chai^  it 
with  a  debt  of  his  own  by  way  of  set-off,  than  he  would  have  had 
if  the  goods  had  been  taken  into  oustody  by  the  officer,  at  the ' 
time  of  the  attachment.^ 

1  Fowell  V.  Sainmons,  31  Akbtuna,  992;  Faxon  v.  MBosfleld,  S  Alau.  UT;  Bankin 
c.  Bimondfl,  37  Ulinoia,  392. 
*  Allen  D.  H«U,  &  Melcalf,  363. 
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CHAPTER   XXXVII. 

THE  GABNISBEE'S  BELATIOM  TO  THE  MADf  ACnON. 

§  691.  When  one  is,  by  garnishment,  involuntarily  made  a  party 
to  a  Euit  in  which  he  has  no  pei'soual  interest,  he  sliould  be  in  law 
fully  pi-otected  by  the  proceedings  against  him.  As  has  been  often  ' 
remarked,  a  garnishee  is  a  mere  stakeholder  between  the  plaintiff  ' 
and  the  defendant,  having  in  his  hands  that  which  the  law  may 
teke  to  pay  the  defendant's  debt,  in  the  event  of  a  recovery  by  the 
plaintifi*,  or  which  he  may,  if  no  such  recovery  be  had,  be  required 
to  pay  or  deliver  to  the  defendant.  He  stands  in  a  position  in 
which  he  cannot  act  voluntarily,  withont  danger  to  his  own  inter* 
ests.  If  he  voluntarily  pay  his  debt  to  the  defendant,  after  the 
garnishment,  we  have  seen  tliat  such  a  payment  will  not  protect 
him  against  a  judgment  in  the  attachment  suit.^  So,  on  the  other 
hand,  a  vohiutary  payment  to*  the  plaintiff  will  not  devest  the  de- 
fendant's right  of  action  against  him.  Any  payment  he  may  make 
to  the  plaintiff,  without  the  authority  or  consent  of  the  defendant, 
will  be  regarded  in  law  e^  voluntary,  unless  made  under  I^al 
compulsion,  in  the  manner  prescribed  by  law.  Hence  there  is  a 
necessity,  as  well  as  great  propriety,  that  tlie  garnishee  should  be 
enabled  to  ascertain  wliether  the  proceeding  against  him,  if  carried 
to  fniition,  will  constitute  a  protection  to  him  agauist  a  second 
payment  to  the  defendant.  The  principles,  therefore,  connected 
with  tlie  garnishee's  relation  to  the  mwn  action,  will  now  receive 
attention. 

§  692.  This  subject  presents  itself  primarily  in  two  distinct 
aspects :  1.  Where  the  defendant  is  personally  served  with  pro- 
cess; and  2.  Where  the  proceeding  is  ex  parte,  without  any 
service  of  process  on,  or  appearance  by,  the  defendant,  and  where 
jurisdiction  is  acquired  over  him  through  an  attachment  of  his 
property. 

In  the  lii-st  case,  the  jurisdiction  obtains  through  the  service  oi 
tlie  process  on  the  defendant:  the  attachment  is  not  the  foiuida- 
1  Ante,  S  674. 
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tion  of  the  jurisdiction,  but  a  proTisional  remedy  alloved  to  the 
plaintiff  for  the  purpose  of  securing  his  demand. 

In  the  secoud  case,  the  attachment  is  the  basis  of  the  jurisdio 
tion.  If  it  be  issued  without  legal  authority,  any .  proceeding* 
under  it  are  coram  nonjudice  and  void- 
In  the  former  case,  though  the  attachment  were  ill^^Iy  issued. 
jet  it  is  the  privilege  of  the  defendant  alone  to  take  advantage  of 
it,  and  if  he  waive  the  illegality,'  and  the  eSects  in  the  garnisheo'ff 
hands  are  subjected  to  the  payment  of  bis  debt,  the  defendant  is 
concluded  by  the  judgment  of  the  court,  and  cannot  afterwards 
question  ite  sufficiency  to  protect  the  garnishee.^ 

Where,  however,  the  defendant  is  not  personally  a  party  to  the 
proceeding,  it  is  different.  In  such  case  he  has  a  right  afterwards 
to  know  that  his  property  has  been  taken  conformably  to  law ;  and 
if  it  be  not  so  taken,  his  interest  in  it  is  not  devested.  If  taken 
by  a  court  of  competent  jurisdiction,  upon  a  legal  case  presented 
for  the  exercise  of  its  jurisdiction,  though  the  proceedings  be  ir- 
regular, and  therefore  voidable,  they  will  be  conclusive  upon  him 
until  reversed,  and  any  rights  of  property  acquired  through  them 
will  be  sustained.  But  if  the  court  have  no  jurisdiction  of  the 
matter,  or  if  jurisdiction  be  exercised  without  any  legal  founda- 
tion being  laid  for  it,  the  whole  proceeding  is  void,  and  the  de- 
fendant's property  is  not  alienated  through  it.  His  rights  exist, 
to  every  intent,  as  if  the  proceeding  had  never  taken  place.* 

§  693.  From  these  general  propositions  the  following  conclu- 
sions are  drawn:  1.  That  where  the  defendant  is  personally 
before  ttie  court,  the  garnishee  is  not  interested  eitlier  in  the  juris- 
dictional legality  of  the  proceedings,  or  in  their  practical  regularity, 
an  against  the  d^endant;  and  2.  That  where  the  defendant  is  not 
personally  before  the  court,  the  garnishee  is  concerned  only  in  the 
question  of  jurisdiction ;  for  if  that  has  attached,  and  the  judg- 
ment of  the  court  will  be  conclusive  as  to  the  rights  of  property 
acquired  through  the  attachment,  he  will  be  fully  protected  by  a 
payment  made  by  him  while  the  proceedings  stand  in  force. 

§  694.  But  though,  where  the  defendant  is  before  the  court  in 
person,  the  garnishee  is  not  concerned  in  the  question  of  jurisdio- 
tion  over  him,  yet  he  is  directly  interested  in  the  question  of  jurifr- 

>  FMthersUm  ■>.  CoraDton,  3  Lonuiua  *Tl"n',  990.  *  Ante,  }  94. 
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diction  over  himself.  The  coart  may  have  power  to  hear  and 
determine  the  main  action,  but  none  over  the  garnishee ;  in  vhich 
case  if  the  garnishee  submit  to  the  Jurisdiction,  and  make  payment 
wider  it,  it  will  avail  him  nothing.  Thus',  for  instance,  if  the  law 
declare  that  a  municipal  corporation  shall  not  be  subjected  to  gar- 
nishment, and,  notwithstanding,  euch  a  corporation  be  garnished, 
it  matters  not,  that  the  court  has  jurisdiction  of  the  defendant, 
and  that  he  is  before  the  court  personally ;  it  has  no  jurisdiction 
of  the  gaiuiisheo ;  and  if  the  corporation  submit  to  the  jurisdiction, 
it  will  be  in  its  own  wrong,  and  the  judgment  of  the  court  will, 
therefore,  be  no  protection.  So,  if  the  law,  as  in  Massachusetts, 
declare  that  no  person  shall  be  garnished  in  an  action  of  replevin, 
or  in  an  action  on  the  case  for  malicious  prosecution,  or  for  slan- 
det,  or  in  an  action  of  trespass  for  assault  and  battery,  and  yet  a 
garnishee  be  summoned  in  such  an  action,  if  he  submit  to  the 
jurisdiction,  it  will  be  equally  in  his  own  wrong.  But  if  the  gar- 
nishee raise  the  question  of  jurisdiction,  and  it  is  decided  against 
him,  and  the  court  proceeds  to  assert  its  jurisdiction  by  rendering 
judgment  against  him,  a  compulsory  payment  under  that  judgment 
will  protect  him  against  a  subsequent  action  by  the  attachment 
defendant.' 

§  695.  It  follows  hence,  that  a  garnishee  must,  for  his  own 
protection,  inquire,  first,  whether  the  court  has  jurisdiction  of  the 
defendant,  and  next,  whether  it  has  jurisdiction  of  himself.  K 
the  jurisdiction  exists  as  to  both,  he  has  no  concern  as  to  the 
eventual  protection  which  the  judgment  of  the  coart  will  afford 
him :  it  will  be  cf^mplete. 

§  696.  Such  are  the  principles  which  are  considered  to  govern 
.  this  subject.  We  will  briefly  present  their  operation,  as  exhibited 
in  the  reported  cases.  In  Mississippi,  the  statute  declared  that 
"  every  attachment  issued  without  bond  and  affidavit  taken  and 
returned,  is  illegal  and  void,  and  shall  be  dismissed."  There,  it 
was  held,  upon  writ  of  error  sued  out  by  a  garnishee,  not  only 
'  that  a  judgment  against  a  garnishee,  where  such  bond  and  affidavit 
had  not  been  taken  and  retumedj  was  erroneous,  because  tlie  pro- 
ceedings were  illegal  and  void ; '  but  that  such  a  judgment  was  no 

>  OuDn  V.  Howill,  39  Alabama,  144. 

*  OMham  K.  Ledbetur,  1  Howard  (Mi.),  43 ;  Bony  o.  AndersoD,  S  Ibid.  M9 ;  Ford 
s.  Woodward,  2  Smedes  &  ManhaU,  360. 
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bar  to  a  subBequont  actioD  by  the  defendant  against  the  garmshee.' 
In  Indiana,  a  judgment  rendered  by  a  juetice  of  the  peace  against 
an  executor,  as  garnishee,  was  decided  to  be  no  protection  to  hint, 
because  the  statute  prohibited  a  Justice  of  the  peace  from  exercis- 
ing jurisdiction  in  any  action  f^iust  an  executor.^  In  Alabama, 
on  error  by  the  garnishee,  a  judgment  against  him  was  reversiad, 
because  the  officer  who  issued  the  attachment  had  uo  jurisdictional 
right  to  issue  it,  and  tlie  attachment  was  therefore  void.^  In  Ten- 
nessee, it  was  decided  that  a  garnisliee  might  plead  in  abatement 
that  neitlier  the  plaintiff  nor  tlie  defendant  was  a  citizen  of  that 
State,  in  which  state  of  case  the  court  had  no  jurisdiction.*  In 
Louisiana,  it  was  held,  that  a  garnishee  might  plead  that  the  law 
under  which  the  proceeding  against  the  defendant  was  conducted 
had  been  repealed,  and  tlierefore  that  the  court  was  without  juris- 
diction.^ In  Kentucky,  it  was  decided  that  a  judgment  against  a 
garnishee  in  an  attachment  proceeding,  instituted  contrary  to  law, 
in  a  county  not  the  defendant's  residence,  and  in  which  he  had  not 
resided,  was  no  protection  to  the  garnishee.^  The  obvious  princi- 
ple upon  whicli  tliese  and  all  similar  cases  stand  is,  that,  as  eL  judg- 
ment against  a  garnishee  must  be  founded  upon  a  talid  judgment 
against  the  defendant,  there  con  be  no  such  foundation,  where  the 
judgment  against  the  defendant  is  unauthorized  and  void.^ 

In  Maryland,  it  is  accorded  to  the  garnishee  to  dispute  the  truth 
of  the  ground  upon  which  the  attachment  issued,  by  way  of  show- 
ing cause  why  he  should  not  be  charged.  This  is  upon  the  idea 
that  if  the  alleged  ground  of  attachment  be  untrue,  the  court 
has  no  jurisdiction  of  the  proceeding  by  attachment ;  and  that 
the  garnishee  must  have  a  right  to  deny  the  Aistence  of  facts, 
which  tlie  statute  declares  must  exist  in  order  to  give  juris- 
diction.^ 

1  Ford  V.  Hard,  4  Smedea  &  Uanhall,  883. 

'.  Uannon  u.  Birchard,  8  BUckford,  «)e. 

*  Dev  V.  Bank  of  Alabama,  9  Alabama,  323. 

'  Webb  V.  Lea,  6  Tergw,  i73. 

°  FeatheretoD  v.  Comphra,  8  Loaiaiaoa  Annual,  8BG. 

■  Boberuon  o.  Roberta,  1  A.  K.  Msrehall,  247. 

T  Pierce  e.  Carleton,  12  Illinois,  39B ;  Atcheson  v.  Bmitb,  3  B.  Uonnw,  SOS ;  White- 
head V.  HendoreoD,  4  Sm«dea  &  Hanhall,  TIM ;  Matthews  e.  Sands,  S9  Alabaina,  136 ; 
Flash  V.  Pant,  Ibid.  141 ;  Desha  r.  Baker,  3  Arkansaa,  SOS;  Jjonjoj  v.  Albiee,  sa 
Maine,  414 ;  Edrington  v.  AlUbrooks,  21  Texas,  ISS. 

■  But  v.  Ferry,  3  Gill,  313.  In  this  State  it  is  also  held  that  the  giiroi«hee  ma;  ob- 
ject to  tbe  intgijaritii  of  the  prDceedin([s  •gaintt  the  deftodant ;  but  it  is  noirhere  elss 
w  held.    Stone  t.  Hagruder,  10  GUI  &  Johmon,  3B3. 
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§  697.  Wbeu,  however,  the  jurisdictioQ  of  the  court  OTor  both 
the  deiendaiit  aod  the  garDiehee  has  attached,  the  right  of  the  lat- 
ter to  iuquire  into  or  interfere  vith  the  proceedings  in  the  main 
action  is  at  an  end ;  for  all  that  he  is  interested  in  is,  that  the 
attachment  proceedings  against  himself  shall  protect  him  against 
a  second  payment.  That  tliey  will  do  so,  though  there  be  in  them 
errors  and  irregularities  for  wliich  the  defendant  might  obtain 
their  reversal,  there  can  be  no  doubt.^  It  has,  therefore,  been 
always  held,  that  a  garnishee  cannot  avoid  or  reverse  a  Judgment 
against  him,  on  account  of  mere  irregularities  in  tlie  proceedings 
ill  the  main  action.  They  aSect  only  the  defendant,  who  alone  can 
t^e  advantage  of  them."  Nor  can  he  inquire  into  the  merits  of 
the  cause,  as  between  the  plaintiff  and  the  defendant ;  ^  or,  after 
judgment  against  the  defendant,  show  that  the  plaintiff  had  no  just 
demand  against  the  defendant,  or  that  the  judgment  ought  to  be 
altered  or  reversed.*  Nor  has  he  any  such  relation  to  the  main 
action  as  will  entitle  him,  after  judgment  has  been  rendered 

I  Atckeson  t>.  Smith,  3  B.  Honro«,  509 ;  LomenoD  v.  Haffnun,  t  Zabriskle,  674 ; 
Pterw  B.  CarletOD,  1 3  Qliiioia,  398 ;  HoaiHon  d.  Walcott,  1  Iowa,  86 ;  Stebbins  n.  Filch, 
1  Stewart,  ISO;  Thompson  t.  Allen,  4  Gtewart  k  Porter,  184;  Gunn  v.  Howgll,  35 
AlBbama,  144 ;  O'Connor  n.  O'Connor,  S  Gnmt,  S45  j  Scboppenhaal  v.  Bollman,  3! 
Indiana,  380. 

'  Subbing  B.  Fitcb,  1  Stewart,  160 ;  Parmer  t>.  Ballard,  3  Ibid.  338 ;  Thompson  v. 
AUcD,  4  Stewart  &  Porter,  184 ;  Smith  v.  Chiipman,  3  Porter,  335  ;  fit.  Louis  Perpct- 
nal  Ins.  Co.  u.  Cohen,  9  Missonri,  421 ;  Honeton  n.  Walcott,  1  Iowa,  8G ;  Matbeny  r. 
Gallowa}',  12  Smedcs  &  MarehaU,  479  ;  Whitehead  v.  Hendeisoa,  4  Ibid.  704 ;  Flnsh 
V.  Paol,  29  Alabama,  141 ;  Camberfbrd  v.  Hall,  3  M'Coid,  54S ;  Foster  b.  Jones,  1  Ibid. 
116]  Chambers  r.  KcKec,  1  Hill  (S.  C.},  339;  Lindan  v.  Arnold,  4  Strobhart,  S9D; 
Comwell  V,  Hungate,  1  Indiana,  156.  In  Sergeant  on  AtlacbmeDt,  p.  100,  it  is  aaid- 
"  On  this  pica  of  nulia  bona,  tbe  ganliibce  maj  take  advantage  of  the  irregularity  of 
the  plaintiS''B  proceedings  in  entering  judgment  against  the  de&tidant  in  the  attach- 
ment, without  having-  cxecnled  a  writ  of  inquirj,  when  (bo  declaration  was  in  Atsunp- 
*tl";  and  reference  is  made  to  the  cose  of  Pancake  d.  Harris,  10  Seig.  &  Rawie,  109 
It  is  conceived  that  his  statement  is  not  sustained  bj  the  case  as  icportcd.  It  does  not 
appear  that  the  garnishee  made  the  point  which  controlled  the  deeision;  bnt  we  are 
aathoiized  to  infer  that  the  court,  exmmi  nuhi,  mled  the  plaintiff  out,  on  a  point  of 
practice.  The  pluntjff  had  not  perfected  his  judgment  against  the  defendant,  by  an 
ascertainment  of  thx  amount,  without  which  it  was  clearij  impractieaMe  for  a  judgment 
to  be  rendered  against  the  gomisheei  since  it  is  well  settled,  that  a  judgment  against 
the  defendant  is  an  indispensable  prerequisite  to  a  judgment  against  the  garnishee.  It, 
was  expressly  on  the  ground  that  the  plaintiff  had  not  perfected  hia  judgment  against 
the  defeadant,  or,  in  other  words,  had  obtained  only  an  interlocutory,  and  not  a  final, 
judgment,  tbat  the  decision  was  given. 

>  Hanna  v.  Lauring,  10  Martin,  S63;  Kimball  v.  Plant,  11  Louisiana,  SI  I ;  Fraziei 
•.Willcoi,  4  Robinson  (La.),  517;  Erode  o.  Firemen's  Ins.  Co.,  8  Ibid.  244 ;  PUntert 
and  Merchants'  Bank  v.  Andrews,  8  Porter,  404, 

'  Woodbridge  ».  Winthrop,  1  Root,  5S7  ;  HefAman  a.  Grymes,  3  Leigh,  SIS;  Lee  k 
Palmer,  IB  Louisiana,  409;  Bsnlc  of  Iforthem  Liberties  o,  Unnfoid,  3  Grant,  333. 
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agaiiist  him,  to  interfere  in  any  arrangement  between  the  plaintiff 
and  defendant.  He  is  not  an  assignee  of  the  judgment  against 
the  defendant,  nor  has  he  any  lien  upon  it ;  but  in  relation  to  it 
stands  as  au  entire  stranger.'  But  where  the  judgment  against 
the  defendant  is  invalid,  the  garnishee  may,  ia  any  stage  of  the 
proceedings  prior  to  judgment  gainst  himself,  take  advantage  of 
that  invalidity  to  prevent  such  judgment.^ 

§  698.  In  Louisiaaa,  however,  a  garnishee  was  allowed  to 
show,  as  a  reason  why  judgment  should  not  be  rendered  gainst 
him,  that  before  judgment  was  rendered  against  the  defendant, 
the  defendant  was  dead.  This  was  upon  the  ground  that  the 
attaching  creditor  would,  in  such  case,  if  the  garnishee  should  be 
charged,  obtain  a  preference  over  other  creditors  of  the  deceased, 
not  authoiizod  by  the  laws  of  that  State.' 

1  BMynaid  v.  Barpee,  97  Tennont,  616. 

'  Tlu)-«r  V.  Tyler,  10  Gray,  164. 

*  Allud  V.  DeBrol,  IS  Loolaiaoft,  SSS. 
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'^  "Chapter  xxxviii. 

WHERE  ATTACHU ENT  IS  A  DEFENCE,  AND  THE  UANNEB  OF  PLEADINa  IT, 

§  699.  The  operatioB  of  an  attachment,  against  a  garnishee,  is 
compulsory.  He  has  no  choice  but  to  pay,  in  obedience  to  the 
judgment  of  the  court  to  vhose  jurisdiction  be  has  been  subjected ; 
and  the  exercise  of  that  jurisdiction  effects  a  confiscation,  for  the 
plaintiff's  benefit,  of  the  debt  due  from  the  garnishee  to  the  de- 
fendant. In  this  proceeding  it  is  an  iuvariable  rule,  that  the 
garnishee  shall  not  be  prejudiced,  or  placed  in  any  worse  situation 
than  he  would  have  been  in  if  he  had  not  been  subjected  to  gai^ 
nishment ;  that  is,  if  obliged,  as  garnishee,  to  pay  to  the  plaintiff 
the  debt  he  owed  to  the  defendant,  he  shall  not  be  compelled  again 
to  pay  the  same  debt  to  the  defendant.  When,  therefore,  he  is  sued 
for  that  debt,  either  before  or  after  he  has  been  summoned  as 
garnishee,  he  must  be  allowed  to  show  that  he  has  been,  or  is 
about  to  be,  made  liable  to  pay,  or  has  paid,  the  debt,  under  an 
attachment  agtdnst  the  defendant,  in  which  he  has  been  charged  ' 
as  garnishee.  To  what  extent  this  defence  will  avail  him,  and 
how  he  may  take  adTantage  of  it,  will  constitute  the  subject  of 
the  present  chapter,  and  will  be  considered  in  reference,  I.  To 
the  case  of  garnishment  prior  to  or  pending  suit  brought  by  the 
defendant ;  and,  II.  To  tlie  case  of  suit  brought  after  judgment 
against  the  garnishee. 

§  700.  I.  Where  the  Q-arnith-m^fni  it  prior  to  or  pending  nut 
brought  hy  Defendatd.  In  England,  the  doctrine  has  long  been 
held,  that  where  one  has  been  summoned  as  garnishee,  and  the 
defendant  in  the  a^ttachment,  before  judgment  of  condemnation  of 
the  debt,  sues  the  garnishee  for  that  debt,  the  latter  may  plead  the 
attachment  in  abatement;'  but  not  in  bar,  until  judgment  be 
recovered  gainst  him.' 

The  courts  in  tlus  country  seem  with  unanimity  to  have  taken 
the  same  view.  The  question  early  came  up  in  New  York,  in  a 
case  where  a  citizen  of  Baltimore  was  summoned  as  garnishee  at 
that  place,  and  afterwards,  on  going  to  New  York,  was  sued  by  the 

1  Brook  e.  Smith,  1  SftUceld,  380.  >  Naihnn  v.  GUci,  S  Twiacoo,  MS. 
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defendant  in  the  attachment  suit,  and  pleaded  the  attachment.  It 
was  agreed  in  the  case  that  if  the  court  should  consider  the  plea 
good,  either  in  abatement  or  bhi,  the  plaintiff  should  be  nonsuited. 
Kent,  G.  J.,  alter  noticing  the  English  decisions,  said :  "  If  we 
were  to  disallow  a  plea  in  abatement  of  the  pending  attachment, 
the  defendant  would  be  left  without  protection,  and  be  obliged  to 
pay  the  money  twice:  for  wo  may  reasonably  presume,  that  if  the 
priority  of  the  attachment  in  Maryland  be  ascertained,  the  courts 
in  that  State  would  not  suffer  that  proceedii^  to  be  defeated  by 
the  subsequent  act  of  the  defendant  going  abroad  and  eubjecting 
himself  to  a  suit  and  recovery  here. 

"  The  present  case  affords  a  fair  opportunity  for  the  settlement 
and  application  of  a  general  rule  on  the  subject.  It  is  admitted 
by  the  case  that  the  plaintiff  owes  a  large  debt  to  the  attaching 
creditors ;  and  that  the  defendant  is  a  resident  of  Maryland. 
There  is  then  no  ground  to  presume  any  collusion  between  the 
.  defendant  and  the  creditors  who  attached ;  and  tliere  is  no  pre> 
tence  that  the  plaintiff  was  not  timely  notified  of  the  pendency  of 
the  attachment,  or  that  the  attachment  is  not  founded  on  a  bond 
Jide  debt,  equal  at  least  in  amount  to  the  one  due  from  the  defend- 
ant. If  the  force  and  effect  of  a  foreign  attachment  is,  then,  in 
any  case  to  be  admitted  as  a  just  defence,  it  would  be  difficult  to 
find  a  sufficient  reason  for  overruling  a  plea  in  abatement  in  the 
present  case." ' 

The  same  views  have  been  expressed  by  the  Superior  Court  of 
New  Hampshire,^  by  the  Supreme  Court  of  Pennsylvania,"  by  tlie 
Court  of  Appeals  of  Maryland,*  by  Washington,  J.,  in  the  Circuit 
Court  of  the  United  States  for  the  Third  Circuit,*  and  by  the  Su- 
preme Court  of  the  United  States.' 

§  701.  In  Massachusette,  it  is  held,  that  the  pendency  of  an 
attachment  is  no  cause  to  abate'  the  writ ;  for.  non  cojutat  that 
judgment  will  ever  be  rendered  in  the  attachment  suit ;  but  that 
it  is  a  good  ground  for  a  continuance  while  the'process  is  penduig.^ 

1  Embree  d.  Hanna,  3  Johns.  lOI. 

*  HMolton  B.  Honroe,  IS  New  Hamp.  698. 

*  Fitzgerald  v.  Caldiretl,  1  YeUee,  2T4;  Irvine  n.  Lambermeii'B  Bank,  2  WatM  t 
fietgeant,  190. 

*  Brown  D.  Samerville,  8  Marfland,  444. 

■  Cheongwo  v.  Jones,  3  WoahiDgtou,  C.  C.  399. 

■  Wallace  V.  M'Connell,  13  Peters,  136 ;  Mattinglj  u.  Bojd,  30  HowHTd  8np.  Ct.  138. 

*  WiDiluop  e.  Csdeun,  8  Maw.  4SS. 
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This  new  has  been  adopted  iu  Lomsiaua,  in  a  case  where  the  gar- 
nishee's anBver  disclosed  the  existence  of  a  prior  attachment,  in 
another  State,  of  his  property,  in  a  proceeding  against  him  as 
garnishee  of  tlie  same  defendant.  The  cases  are  not  preciselj 
parallel,  but  the  principle  inrolved  is  the  same.  The  court  oi^ 
dcred  a  stay  of  further  proceedings  against  the  garniEbee  until 
the  decision  of  the  prior  attachment.^  In  Vermont,  the  pending 
garnishment  cannot  be  pleaded  in  abatement ;  but  the  court  gives 
judgmont  against  the  garnishee  in  favor  of  his  creditor, —  tlie  at- 
tachment defendant,  —  with  staj  of  execution  until  the  garnishee 
is  released  from  the  garnishment.' 

The  Supreme  Court  of  Alabama  once  sustained  a  plea  in  abate- 
ment, which  went  to  the  writ ;  ^  but  aflerwards  fell  into  the  doc- 
trine declared  in  Massachusetts,  and  sustained  this  position  in 
the  following  language :  "  If  it  be  admitted  that  a  pending  attach* 
ment  may  be  pleaded  in  abatement,  it  by  no  means  follows  that  it 
should  be  pleaded  in  abatement  of  the  writ.  In  general,  a  plea  in 
abatement  gives  a  better  writ,  and  in  such  a  case  the  appropriate 
conclusion  is,  a  prayer  of  judgment  of  the  writ,  and  that  it  be 
quashed.  But  where  matter  can  only  be'  pleaded  in  abatement, 
and  yet  a  better  writ  cannot  be  given,  as  the  writ  does  not  abate, 
tiie  prayer  of  the  plea  is, '  whether  the  court  vrill  compel  further 
answer.'  There  are  many  reasons  why  an  attachment  pending 
should  not  be  pleaded  in  abatement  of  the  writ.  Tlie  enter- 
tainment of  Buch  pleas  would  lead  to  the  most  delicate  and  em- 
barrasaing  questions  of  jurisdiction,  and  in  the  conflict  an  error 
committed  by  either  court  would  lead  to  the  injury  of  one  of  the 
parties  litigant.  Either  tlie  garnishee  might  be  compelled  to  pay 
the  debt  twice,  or  the  creditor  might  be  injuriously  afFected.  All 
these  consequences  are  avoided  by  considering  it  as  cause  for  sus- 
pending the  action  of  the  creditor,  until  tlie  attachment  against 
his  debtor  is  de^rmined,  when  it  can  be  certainly  known  what 
the  rights  of  the  parties  are.  When,  therefore,  the  fact  of  &ii  at- 
tachment pending  for  the  same  debt  is  made  known  to  the  court, 
where  tlie  creditor  of  the  garnishee  has  brought  suit,  it  will  either 
suspend  all  proceedings  until  the  attachment  suit  is  determined, 

'  CaiToll  F.  McDonogh,  10  Martin,  609. 

*  Morton  v.  Webb,  T  Vermont,  1S3 ;  Spicer  v.  Spicer,  23  Ibid.  6TB ;  Jone*  o.  Wood, 
30  Ibid.  asB. 

*  Crawford  v.  Clnte,  7  Alabama,  197. 
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or  render  judgment  with  a  stay  of  execution,  which  can  be  to- 
moTed,  or  made  perpetual,  in  whole  or  in  part,  aa  the  exigency 
of  the  case  may  require.  And  as  this  course  is  equally  safe,  and 
productive  of  less  delay,  it  would  seem  to  be  the  most  eligible."* 
The  court  also  intimated  that  such  a  stay  of  execution  would  be 
directed  after  judgment,  notwithstanding  an  omission  or  an  inef- 
fectual attempt  to  plead  tiie  matter  in  abatement.'  In  Indiana, 
the  Supreme  Court  held  it  to  be  very  doubtful  whether  a  pending 
attachment  can  be  pleaded  in  abatement,  and  manifested  a  dispo- 
sition to  concur  in  the  Alabama  doctrine.'  In  California  that 
doctrine  was  fully  concurred  in.* 

§  702.  In  England,  it  is  held,  that  an  attachment  cannot  do 
pleaded  puU  darrein  eontiTmatice ;  because  after  action  brouglit 
upon  a  debt,  it  cannot  be  attached  under  the  custom  of  London.* 
In  a  case  before  the  Supreme  Court  of  PenusylTania,  Teates,  J., 

1  Crawford  i>.  Stade,  9  Alabama,  B87.    See  Gsllf^n.  Gall^o,  S  Brockenlirough,  36S. 

■  Cnwrord  V.  Ctnte,  T  Alabiuna,  157 ;  Crawford  v.  Slide,  9  Ibid.  8BT.  See  Titxgat- 
«ld  D.  Caldwell,  4  Dallas,  SSI. 

*  Smith  V.  Blatchford,  S  lodiana,  IM. 

^McPaddenu.  O'Donnell,  IS  California,  160.  Such  are  [he  decided  caaes  on  tbiB  point. 
It  cannot,  perhaps,  be  considered  as  jet  deSnitivelj  settled  whether  a  pica  in  abatenKol 
will  lie  in  Buch  a  case.  My  own  conviction  is,  tlut  snch  a  plea  ahoiild  not  be  enter- 
tained, even  where  the  gamishment  takes  place  before  the  institution  of  the  suit,  and 
mnch  tesa,  Bfler,  In  addition  to  the  reasons  against  it,_above  set  forth,  there  is  a  verj 
cogent  one  in  the  fnct  that  the  defendant's  interest  maj  serionsly  sufTer,  by  postponing 
the  securing  of  the  gemishee's  debt  to  bim,  nn^l  his  litigaUon  with  the  plaintiff  is  • 
terminated.  The  garntsbeo  may  be  in  doabtliil  drcnmstances,  making  legal  proceed- 
ings i^^insl  him  nectsury  for  aecnring  the  demand ;  or  be  may  be  about  to  remove  or 
abieond  oiit  of  the  jarisdiction  of  thecourt,  or  to  dispose  of  his  property  in  fraud  of 
■lis  creditors,  justifying  an  attachment  agunst  himself;  and  jet,  if  be  may  jileiid  the 
attachment  in  abatement  of  a  loil  by  the  defendant  against  him,  bis  debt  to  the  de- 
fendant may  be  entirely  lost  The  ganiiibce  can  be  ia  no  wise  injured  by  the  donbl* 
proceeding  against  him ;  for  no  court,  upon  being  informed  in  a  proper  mnnner  of  tha 
&ct  of  the  two  proceedings,  would  hesitate  to  take  siKh  measures  as  wonld  eFTeclually 
secure  the  gomiehM  n^inst  double  tiahility.  This  might  be  easily  done,  by  saffering 
judgment  to  be  rendered  agsjnsl  him  in  the.  suit,  if  that  were  in  a  condition  for  Judg- 
meni  before  the  ;;amiBhmcnt,  aud  llic  moucj  lo  be  collected  and  held  subject  <o  the 
attachment.  Views  which  would  sustain  those  here  expresaed  were  announced  by  th« 
Snprtme  Court  Of  Vermont,  in  Hicks  v,  Oleason,  90  Vermont,  139,  where  it  was  held, 
that  the  defendant's  rights  lo  the  effects  in  the  garnishee's  hands  are  only  so  far  extin- 
guished as  to  prevent  his  making  any  disposition  of  them  which  would  interfere  ndth 
thrir  subjection  to  the  payment  of  the  plaintiiTB  demand  ;  and  that  for  every  pnrpose 
of  making  any  demand  which  may  be  necessaiy  to  &x  the  gamisbee's  liability  to  the 
defeodant,  or  of  securing  it  by  legal  proceedings  or  otherwise,  the  defendant's  rights 
remain  unimpaired  by  the  gamisbiDent;  but  can  be  exercised  only  in  sabordinotion  to 
the  lien  thereby  created. 

'  Priv.  Lond.  a;Si  3  Leonard,  SIO;  Palmer  d.  Hooks,  I  Ld.  Bajmond,  7ST ;  Savago'a 
Case,  1  Salkeld,  391. 
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assigned,  no  doubt,  the  true  reason  why  this  rule  obtained  in 
England,  that  when  once  a  suit  has  been  instituted  in  the  superior 
courts  of  Westminster,  for  the  recovery  of  a  debt  or  demand, 
though  it  have  not  been  followed  by  a  judgment,  the  inferior 
cout'te  cannot,  by  issuing  an  attachment,  prevent  the  plaintiff 
from  proceeding.'  In  this  country,  the  question  turns  altogether 
upon  the  point  whether  a  debt  in  suit  can  be  attached.^  Wherever 
tbc  affirmative  of  this  question  is  held,  it  must  follow,  of  neces&ity, 
that  an  attachment,  pending  the  action,  may  be  pleaded  puU  dar- 
rein continuance.  In  Alabama,  the  point  came  up  in  a  case  where 
the  action  on  the  debt  and  the  attachment  were  in  the  same  court, 
and  the  plea  was  sustained.^  But  where  the  action  and  the  at- 
tachment were  in  courts  of  different  jurisdictions  —  the  former 
iu  a  District  Court  of  the  United  States,  and  the  latter  in  a  State 
court  —  it  was  decided  by  the  Supreme  Court  of  the  United  States 
that  the  plea  was  bad  on  demurrer.  In  the  opinion  of  that  court 
ou  this  point  the  following  views  are  expressed :  "  The  plea  shows 
that  the  proceedings  on  the  attachment  were  instituted  after  the 
commencement  of  this  suit.  The  jurisdiction  of  the  District  Court 
of  the  United  States,  and  the  right  of  the  plaintiff  to  prosecute  his 
suit  in  tliat  court,  having  attached,  that  right  could  not  be  arrested 
or  taken  away  by  any  proceedings  in  another  court.  This  would 
produce  a  collision  in  the  jurisdiction  of  courts,  that  would  ex- 
tremely embarrass  the  administration  of  justice.  If  the  attach- 
ment had  been  conducted  to  a  conclusion,  and  tlie  money  recovered 
of  the  defendant,  before  the  commencement  of  the  present  suit, 
there  can  bo  no  doubt  tliat  it  might  have  been  set  up  as  a  payment 
upon  the  note  in  question.  And  if  the  defendant  would  have  been 
protected  pro  tanto,  under  a  recovery  had  by  virtue  of  the  attach- 
ment, and  could  have  pleaded  such  recovery  in  bar,  the  same 
principle  would  support  a  plea  in  abatement,  of  an  attachment 
pending  prior  to  the  commeucemeut  of  the  present  suit.  Tlie  at- 
tachment of  the  debt,  in  such  case,  in  the  hands  of  the  defendant, 
would  fix  it  there,  in  favor  of  the  attaching  creditor,  and  the  de- 
fendant could  not  afterwards  pay  it  over  to  the  plaiutiff.  The 
attaching  creditor  would,  ia  such  case,  acquire  a  lien  upon  the 
debt,  binding  upon  the  defendant,  and  which  the  courts  of  all  other 
governments,  if  they  recognize  such  proceedings  at  oU,  could  not 

I  M'Cart7  v.  Emlen,  3  Teatca,  190.  *  Hitl  c.  Im.j,  3  Alibuiu,  IU. 

"  Sec  Chapter  XXXII. 
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Ml  to  regard.  If  this  doctrine  be  ■well  founded,  the  priority  of 
suit  will  determine  the  right.  The  rule  must  be  reciprocal ;  and 
where  the  suit  in  one  courii  is  commenced  prior  to  the  institution 
of  proceedings  under  attachment  in  another  court,  such  proceed- 
ings cannot  arrest  the  suit ;  and  the  maxim,  ^i  prior  eat  tempore^ 
potior  ettjure,  must  govern  the  case."  ' 

§  703.  Manifestly,  a  pending  attachment  should  hare  no  effect 
upon  an  action  by  the  creditor  against  his  debtor,  unless  the 
attachment  acts  directly  on  the  latter,  and  not  intermediately 
through  another.  Therefore,  where  a  town  placed  money  in  the 
hands  of  its  ageiit,  to  be  paid  to  one  who  had  been  employed  by 
the  town,  and  before  it  was  paid  over  the  agent  was  garnished  in 
a  suit  against  the  party  to  whom  the  money  was  payable  ;  which 
party  afterwards  brought  suit  against  the  town  for  the  sum  due 
him ;   it  was  held,  that  the  garnishment  of  ^  the  ^ent  was  no 


§  703  a.  Equally  manifest  is  it  that  the  pendency  of  an  attach- 
ment is  no  defence  to  an  action  against  the  garnisheo  by  an 
assignee  of  the  defendant,  to  recover  the  debt  in  respect  of  which 
it  is  Bought  to  charge  the  garnishee.  Thus,  where  an  indorsee 
of  a  negotiable  promissory  note  sued  the  maker  thereof,  who 
pleaded  a  pending  garnisliment  of  himself  in  an  action  against  the 
payee,  it  was  held  to  be  no  defence.^ 

§  704.  The  question  has  arisen  and  been  passed  upou,  how 
far  the  pendency  of  an  attachment  relieves  the  garnishee  from 
accountability  to  the  defendant,  after  the  termination  of  the 
attachment  suit,  for  interest  on  the  debt,  during  tlie  pendency 
of  tliat  suit.  The  Supreme  Court  of  Pennsylvania  lield  it  to  be 
clearly  the  general  rule  tbat  a  garnishee  is  not  liable  for  interest 
while  he  is  restrained  from  the  payment  of  his  debt  by  the  legal 
operation  of  an  attachment ;  unless  it  shotUd  appear  that  there 
is  fraud,  or  collusion,  or  unreasonable  delay  occasioned  by  tlie 
conduct  of  the  garnishee.*  And  it  was,  therefore,  held,  that  an 
attachment  might  be  pleaded  in  bar  of  interest  on  the  debt, 
during  the  pendeucy  of  the  attachment  suit,  although  the  gar- 

*  Mason  v.  Noonan,  7  WUcotwin,  609. 
<  HUgerald  v.  CalUwcIl,  2  Dallas,  SIS. 
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nishee  had  not  pud  anything  under  the  attachment  and  it  had 
been  discontinued.^  Tliis  rule  proceeds  upon  the  presumpticHi, 
that  tlie  garnishee  being  liable  to  be  called  upon  at  any  time  to 
pay  the  money,  bas  not  used  it.  But  where  one  attaches  money 
in  his  own  hauds,  and  thereby  becomes  both  plaintiff  and  gaiv 
nishee,  no  necessity  exists  for  his  holding  the  money  to  answer 
the  attachment,  and  consequently  no  presumption  can  arise  that 
he  has  not  used  it ;  and  he  wQl,  therefore,  be  charged  with  iuter- 
est  during  the  pendency  of  the  attachment.' 

§  705.  In  pleading  a  pending  attachment  in  abatement,  the 
plea  must  contain  averments  of  all  the  facts  necessary  to  give  the 
court  in  which  the  attachment  is  pending  jurisdiction,  and  must 
show  whether  tlie  whole  or  what  portion  of  the  debt  has  been 
attached.  A  plea,  tlierefore,  setting  forth  that  the  defendant  had 
been  summoned ,  as  garnishee,  under  process  issued  on  a  judg- 
ment, but  not  stating  the  amount  of  the  judgment,  is  bad  on 
general  demurrer.^ 

§  706,  n.  Where  tmt  it  brought  after  Judgment  rendered  agairat 
the  Oamighee.  When,  by  a  court  having  jurisdiction  of  the 
action,  and  of  the  person  of  a  garuishec,  judgment  is  rendered 
against  him,  aud  he  has  satisfied  it  in  due  courEe  of  law,  such 
judgment  is  conclusive,  against  parties  aud  privies,  of  all  matters 
of  right  and  title  decided  by  the  court,  and  constitutes  a  com- 
plete defence  to  any  subsequent  action  by  the  defendant  ag^nst 
the  garnishee,  for  the  amount  which  the  latter  was  compelled 
to  pay ;  *  and  this '  though  the  court  be  a  foreign  tribunal.*  But, 
of  course,  such  a  judgment  cannot  affect  the  rights  of  any  .one  not 
a  party  or  privy  to  it.* 

1  Updsfniff  c  Spring,  II  SorgCMit  &  Bawle,  IBS. 

*  Willint;  I'.  Conscqua,  Feien,  C.  C.  301. 

>  Crawford  n.  aute,  7  Alabama,  15T{  Crairfbrd  v.  Slade,  9  Ibid.  BBT. 

*  KillBO.  V.  r.'.'rTTinnd,  6  Maine,  116;  UolnuM  e.  Ramsan,  i  Johns.  Ch'j  R.  460; 
Holmes  V.  Ttcm.Hcii,  30  Johns.  S39;  Hitt  o.  Lkcj,  3  Alsbatna,  104;  Foiter  r.  Jonca,  IS 
Mosa.  185;  Mills  n.  Suwilrt,  13  Alabiuna,  90;  Moore  t>.  S)>ackman,  13  Sergeant  & 
Kawie,  287 ;  CoatOB  e.  Bob«rM,  4  Bawle,  100 ;  Anderson  p.  Young,  21  Penn.  Stale, 
443 ;  Chcaira  e.  Blaten,  3  Hamphrays,  101 ;  Adanii  v.  Filer,  T  Witcnnsin,  304. 

>  Barrow  p.  West,  23  Pkk.  370;  Tajlor  v.  Phelps,  1  UairU  &  Gill,  493;  Gnnn  v. 
Howell,  35  Alabama,  144. 

'  Wi»e  I'.  Hilton,  4  Maine,  435 ;  Olin  b.  Fieerooi,  1  M'Mnllan,  203 ;  Miller  b.  Ue- 
Lain,  10  Yerf^r,  245;  Lawrence  c.  Lane,  9  IlIinnig(4Gilnuin},3B4:  Cooper  c,  McClna, 
16  Ibid. 435;  Gates  o.  Kerb;,  13  Minouri,  1ST;  Funkhouier t>. How,  34  Ibid. 44 ;  Man- 
kin  c.  Chandler,  a  Brockenbioogb,  135;  Lfmu  >.  Cartwrigbt,  3  E.  D.  Smith,  117. 
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§  T06  a.  A  judgment  in  &vor  of  the  garnishee  is  equall;  con- 
clusiTe  against  the  plaintiff,  though  obtained  by  means  of  fraud, 
and  even  perjury,  committed  by  the  garnishee.  A  case  arose  in 
New  Hampshire,  where,  a^r  a  garnishee  had  answered  and  was 
discharged,  the  plaintaff  brought  an  action  on  the  case  aghast 
him,  for  obtaining  his  dischai^  by  falsehood  and  fraud  in  his 
disclosure,  averred  in  the  declaration  to  have  been  "  wholly  false, 
fraudulent,  wicked,  vilful,  and  designed  to  de&aud  the  plaintiff 
of  his  just  claim  against  his  detttor ;  by  reason  of  which,  the 
plaintiff  was  defrauded  and  prevented  from  recovering  bis  debt 
against  his  debtor,  and  has  wholly  lost  the  same."  There  was 
a  demurrer  to  the  declaration,  which  was  sustained,  on  the  follow- 
ing grounds :  "  What  is  the  foundation  of  the  plaintiff's  claim 
and  charge  ?  The  substance  of  his  complaint  is,  that  the  defends 
ant  had  in  his  hands  funds  for  which  he  ought  to  have  been 
charged  as  trustee  in  that  suit,  and  that  by  fraudulent  contriv- 
auce  with  B.  (the  defendant  in  the  attachment  suit),  and  by 
falsehood  and  fraud  in  his  disclosure,  he  obtained  an  unjust 
judgment  for  his  dischai^.  The  plaintiff,  therefore,  undertakes, 
as  the  foundation  of  his  claim,  to  put  in  issue  the  precise  point 
that  was  adjudged  between  the  same  parties  in  the  former  suit, 
to  wit:  whether  the  defendant  had  in  his  hands  funds  for 
which  he  ought  in  that  process  to  hare  been  charged  as  the 
trustee  of  B. 

"  The  same  facts  that  would  be  requiftd  to  maintain  this  dec- 
laration, would  have  been  sufficient  to  chai^  the  defendant  as 
trustee  in  the  former  suit.  To  maintain  this  declaration  the 
plaintiff  would  be  obliged  to  show  tliat,  by  fraudulent  transfers 
and  conveyances,  property  of  B.  came  into  tlie  possession  of  the 
defendant,  for  which  he  was  chargeable  in  that  suit  as  trustee ; 
otherwise  he  would  not  show  that  the  defendant's  disclosure  was 
false,  or  that  he  had  sufiered  any  damage  by  losing  a  security 
for  the  payment  of  his  debt  gainst  B. ;  but  if  the  same  facts  liad  ap- 
peared in  that  suit,  of  course  the  trustee  would  have  been  cliarged. 

"  It  is  quite  manifest  that  in  this  action  the  plaintiff  seeks  to 
try  again  the  same  question  that  was  tried  and  decided  in  the 
former  suit  between  the  same  parties.  This,  on  well-settled 
principles,  he  cannot  be  permitted  to  do;  and  we  are  not  able  to 
see  any  peculiar  hardship  in  the  application  of  so  familiar  a 
g^uerul  principle  to  tliis  case. 
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"  This  action  is  of  new  impressioD.  If  the  experiment  should 
succeed,  in  all  the  numerous  cases  where  plaiuti%  seek  ia  charge 
trustees  on  the  ground  of  fraudulent  convejances  made  to  them 
b^  debtors,  after  a  judgment  discharging  the  trustees,  they  might 
be  sued  again,  as  in  this  case,  and  the  same  question  tried  anew 
in  another  action."  ^ 

§  707.  The  discharge  of  a  garnishee  in  the  attachment  suit  ia 
no  bar  to  an  action  by  the  ^iefendaot  for  any  cause  of  action 
existing  at  the  time  of  the  discharge.^  Nor  does  a  judgment  in 
favor  of  the  garnishee  in  one  attachment  suit  preclude  his  being 
charged  as  garnishee  in  auother  suit  in  &ror  of  a  different  party, 
on  occoimt  of  tlie  same  debt."  Nor  does  the  judgment  against 
the  garnishee  amount  to  rea  ac^udicaia,  as  between  him  and  the 
defendant,  so  as  to  preclude  the  latter  from  claiming  more  in  his 
action  than  tlie  garnishee  was  considered,  in  the  attachment  pro- 
ceedings, to  owe.  Were  such  the  ease,  it  would  be  in  the  power 
of  a  garnishee,  by  confessing  in  his  answer  a  smaller  indebtedness 
than  actually  existed,  to  practise  a  &aud  upon  his  creditor  which 
would  be  irremediable.* 

§  708.  Though  judgment  against  fhe  garnishee,  and  satisfaction 
thereof,  constitute  a  complete  bar  to  an  action  by  the  attachment 
defendant,  to  the  extent  of  the  amount  so  paid,  is  the  judgment 
alone,  without  satisfaction,  such  a  bar?  On  this  point  the  au- 
thorities do  not  agree.  In  England,  it  is  held,  that  attaclunent 
and  condemnation  of  a  debt  is  a  bar  to  an  action  upon  the  same 
debt.'    In  this  country  the  same  has  been  held  in  Maine,"  Massa- 

1  Lyfbrd  c.  Domerritt,  33  New  Eamp.  S34. 

'  Puflbr  r,  Graies,  6  Foster,  258. 

'  Spruill  V.  Trader,  5  Jonos,  39 ;  Breading  v.  Sie^worth,  99  Penn.  Stale,  39(. 

*  Hobeaon  v.  Carpenlcr,  T  Martin,  n.  a.  30  ;  Brown  n.  Dudley,  33  New  Hamp,  511 ; 
Cuneron  p.  Swllenwerek,  6  AJsbwna,  TM;  Baxter  b.  Vincent,  6  Vennoot,  614.  S«a 
Tarns  a.  Bullitt,  35  Penn.  State,  SOB,  where  it  wai  held,  that  a  judgment  against  a  gar- 
nishee ia  no  bar  to  an  acljon  by  the  assignees  in  insolTencj  of  a  defendant,  to  recover 
ftom  him  inore  than  he  was  charged  ftir  as  garaishee. 

*  SaTage's  Case,  1  Salkeld,  3P1 ;  M'Daniel  b.  Hughes,  3  East,  367 ;  TurbiU's  Can, 
1  Saunders,  67,  Note  1. 

*  Matthews  V.  Ilonghton,  II  Mune,  377  ;  Noiris  n.  Hall,  IBltud.  33S;  McAIlisUr  v. 
Btooks,  S3  Itrid.  80.  But  it  must  be  a  flcal  judgment,  not  a  judgment  by  defitnlt 
merely.  Therefore,  where,  nader  the  practice  in  Maine,  a  gamiBhee  was  debulted,  and 
judgment  was  rendered  against  the  goods,  efficts,  and  credits  of  the  defendant  in  Us 
hands  ;  and  afterwards,  on  Kire  /aciai,  he  appeared  and  disclosed  to  the  conn  that  be 
was  not  liable  as  ganijhee,  and  was  dischfU'ged;  and  afterwards,  when  sued  bj  tha 
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chusetts,^  Florida,^  and  IndiaDa.'  In  the  Oirciiit  Court  of  the 
United  States  for  the  Third  Circuit,  Justice  Washikotoh  held, 
that  a  judgment  in  attachment,  where  the  attachment  vaa  laid  on 
eSecte  in  the  plaintifTs  hands,  might  be  pleaded  in  bar,  b;  way 
of  offiet,  or  given  in  evidence  on  notice.*  In  Pennsylvania  and 
Maryland,  however,  it  is  held,  that,  to  entitle  the  garnishee  to  a 
plea  in  bar,  it  must  appear  that  he  has  beeii  compelled  to  pay 
the  debt,  or  tliat  an  execution  has  been  levied  on  his  property.* 
And  in  Georgia,  it  was  held,  in  ad  action  by  an  indorsee  t^iiist 
the  maker  of  a  promissory  note,  transferred  to  him  after  the 
maker  had  been  summoned  as  garnishee,  that  the  recovery  of 
judgment  against  the  garnishee,  without  satisfaction,  did  not  con- 
stitute a  defence  to  the  action ;  and  that  if,  after  judgment  ob- 
tfuned  gainst  the  maker  of  the  note,  he  should  satisfy  the  judg- 
ment rendered  agaiust  him  as  garnishee,  the  judgment  on  the 
note  would  thereby  be  extinguished ;  except,  perhaps,  for  costs,* 
And  in  Alabama  it  is  held,  that  satisfaction  of  the  judgment 
against  the  garnishee  is  necessary  to  absolve  him  from  liability^ 
And  so  in  Texas.* 

The  Supreme  Court  of  Massachusetts,  however,  has  somewhat 
modiHed  its  first  ruling  on  this  subject,  holding  that  where  it 
does  not  appear  that  execution  has  been  awarded  against  the 
garnishee,  and  that  he  has  been  called  on  or  compelled  to  pay,  it 
is  not  such  a  paymeut,  merger,  or  discharge  of  the  original  debt 
as  to  be  pleaded  in  bar-^ 

dciendimt,  undertook  to  sot  np  the  jadgment  bj  defaall  in  bu*  of  tbe  action;  it  was 
held  tA  be  no  bir,  slthongh  ibe  judgmeat  by  default  wu  rendered  befbre,  and  (ba  dis- 
charge of  the  garnisliee  ordered  after,  the  commencement  of  the  defendant's  suit 
■gtuust  him.     Sargcont  v.  Andrews,  3  Maine,  199. 

>  Perkins  i>.  Purlicr,  I  Moss.  117;  Qull  u.  BUko,  13  Ibid.  1S3. 

*  Sessions  n.  SteveDS,  1  Florida,  233. 

*  Covert  D.  Nelson,  8  Blackford,  SS5. 

*  Cbeongivo  u.  Jones,  3  Washington,  C.  C.  3S9. 

*  Lovry  V.  Lnmbermen's  Bank,  2  Watts  &  Sergttuit,  310 ;  Broirn  ■■  Somerville,  8 
Uarfland,  444. 

'  Branaon  v.  Noble,  8  Georgia,  M9. 
'  Cook  r.  Field,  3  Alabama,  58. 

*  Farmer  o.  Simpson,  6  Texas,  303. 

*  Mcriam  c.  Rnndlctt,  13  Pick.  BIE.  The  fkcta  of  the  caae  were  thus  ■(»t«d  in  the 
>pinion  of  the  court :  "  This  is  aasumpsit  by  iho  indorsees  against  the  promisors  on  a 
promiasor;  note  given  at  St.  Louis,  in  the  State  of  Missouri.  The  dufendants  plead  in 
bar,  that  after  the  making  of  the  note,  which  was  giren  to  one  Oliver  Hndson,  upon  a 
purchase  at  auction  of  the  goods  of  Hudson,  and  in  aatisl^tion  of  a  precedent  debt  to 
Hudson,  by  Itundlett  (the  defendant  in  the  action)  and  his  partner  llandolph  joint!;, 
thej  were  attached  as  the  garnishees  of  said  Und&on,  and  ii;>ou  ti  disdosare  of  (he 

»  under  which  this  note  was  given,  thoj  were  a^j'^lg^  liable  as  sooh  pa- 
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§  709  WHEEE  ATTACHMENT  IS  A   DEFENCE,      [CHAP.  IXXVUl 

§  709.  A  case  came  before  Stobt,  J.,  on  the  circuit,  in  whicli 
the  effect  to  be  given  to  a  judgment  against  a  garnishee  was  con- 

■iihees,  to  Bill  &  M'QuQTiegle,  the  plainCifi  in  that  auit  II  i«  not  dk^  that  tbe^ 
bare  paid  over  nnj-thing  in  punannce  of  the  juil^eot  in  that  auit,  dot  is  the  law  i^ 
MisBouri  tct  out  Co  such  an  extent  a»  to  enable  the  court  to  determine  what  is  tbe 
Ctlci-t  of  aui-h  a  judgmeut  in  that  Slate.  On  oj-er  tbe  jod^pnent  aod  proceedinf^s  are 
«et  out  at  tcnglh  in  the  rcplicntjon.  The  proceeding!  are  detailed  ao  fiu'  as  to  show 
tlmt  Runcllctt,  for  tbc  flrm  of  Kundlett  &  Bandolph,  gamiahcea  in  the  cose,  tuning  in 
hia  anawer  admitted  that  they  were  indebted  to  said  Oliver  Undaon  in  the  anm  of 
•  3T9.T4,  it  was  coHindered  that  the  plaintllfd  recoTct  against  said  Rundlett  &  lUndolph, 
Itarniihces  as  afbreaud,  tbe  smd  nun,  &c."  To  thii  plea  there  wai  ■  demurrer,  aa^n- 
ing  tbe  following  cauaea :  I.  That  it  does  not  appear  ttota  the  plea,  that  Rnndlelt  & 
Randolph  hiye  ever  paid  anything  on  account  of  tbe  judgment  recovered  against  tbem 
M  eamialiecs,  nor  that  they  were  liable  to  pay  the  aante  when  tbe  plea  was  pleaded, 
a.  That  [he  Tactii  set  forth  in  the  plea  are  only  a  pronnd  Tor  a  oonltnuance,  and  not  for 
a  plea  in  bar,  until  Rundlett  &  Randolph  have  paid  tbe  money  on  the  judgment  against 
tbem  aa  gamiabeea.  3.  That  it  appears  from  tbe  record  that  HiU  &  M'GuQOegle 
recovered  judgment  tgainat  Hudson  for  S  1,007,79,  and  against  four  other  persons,  at 
gu-nishers,  divers  sums,  making  together  (1,734,06;  and  tbe  plea  does  not  show 
wliotber  those  other  garnishees,  or  either  of  them,  have  or  have  not  paid  any  part  of 
tbe  judgments  recovered  againat  iheta  ai  garnishees. 

Shaw,  C.  J.,  delivered  the  opioion  of  ihe  court.  "  It  has  been  very  well  settled  in 
tbia  Commonwealth,  that  a  Jndgmeat  against  a  gorDiabec  in  another  Slate,  where  tbe 
court  has  jnrisdiction  of  the  person  and  of  the  sjibject-matter,  will  protect  one  here, 
who  has  been  oblij^  to  pay,  or  is  compellable  to  pay,  in  pursuance  of  such  judgment, 
although  it  bo  a  debt  due  on  a  promissory  note  or  other  negotiable  security,  although 
no  sucb  judgment  would  bavo  buCD  rendered  against  a  garnishee  or  trustee  under  onr 
laws,  nnd  althongh  sucb  law  appears  to  ua  a  little  unreasonable. 

"  He  who  pays  under  the  judgment  of  a  tribunal  having  legal  jurisdiction  to  dedde, 
and  adoiiiiate  power  over  the  person  or  property  to  compel  obedience  to  its  decisions, 
has  an  indispulalile  claim  to  protection.  But  upon  general  principles,  one  wbo  has  not 
yet  been  compelled  to  poy,  and  who  may  never  be  obliged  to  pay  to  another,  who  baa 
Mtnched  tho  debt  in  hia  bands,  although  he  may  have  good  right  to  insist  that  proceod- 
ings  onglit  not  m  be  commenced  or  prosecuted  against  him,  whilst  his  hands  are  tied, 
and  he  is  leyallj  prohibited  from  paying  bis  debt,  and  so  may  baye  good  ground  for  an 
abatement  or  stay  of  proceedings,  seems  in  no  condition  to  deny  the  plaintJff'B  right  to 
recover  his  debt,  absolutely  and  fbrever. 

"  In  examining  tbe  record  of  the  judgment,  as  set  out  in  the  rcplicailon,  it  does  not 
appear  that  any  execution  bos  ever  been  awarded.  Bat  it  docs  appear  that  the  wbole 
debt  dna  to  the  plaittliSi  in  that  suit,  an  settled  by  tbe  Judgment,  was  S  1,007.79  with 
costs;  and  that  other  gamisbcea  were  charged,  in  precisely  the  same  lemis  with  the 
defendants,  in  Bcveral  sums,  which,  together  with  tbe  judgment  against  the  dcfvudants, 
made  upwards  of  >  3,100,  that  Is,  more  than  double  tbe  amoimt.  It  is  impossible, 
therefore,  to  consider,  that  these  debts  became  absolnlelj  transferred  and  made  debts 
due  fhjm  the  garnishees  to  the  attaching  creditor  :  the  more  rational  infcrenee,  therefore, 
wonld  lie,  that  by  the  law  of  that  State  such  Judgment  is  deemed  to  operate  as  a  se- 
questration, OS  a  lien,  making  these  sums  chiirgeablc  and  liable  in  tbe  hands  of  the 
garnishees  to  the  amount  of  the  altncbing  creditor's  debt,  and  no  furtber.  If  this  is 
not  a'jnst  inference,  if  the  eSect  of  this  adjudication  was  absolutely  to  tranilcr  the  debt. 
10  extinguish  tbe  relation  of  debtor  and  creditor  between  tbe  gorhishec  and  the  original 
proprietor  and  present  indorser  of  tlic  note,  tbe  law  of  Missouri,  giving  it  that  extnior- 
dinaiy  el&ct,  should  have  been  set  out ;  but  as  it  is  not  done,  tbe  pica  in  bar  cannot 
be  supported." 

The  court  then  enter  upon  an  examination  of  the  attachment  law  of  Missoori,  ana 
find  there  a  sufficient  ground  fi>r  affirming  the  position  previously  announced,  "  that  'Jw 
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sidered,  irhere  it  appeared  that  the  plfdntiffiu  the  attachment  had, 
hy  hie  aeglect  to  comply  with  the  local  lavs,  put  his  judgment  ia  a 
state  of  snspendon,  so  that  execution  conld  not  issue  upon  it,  and 
it  could  not  be  Hvived  hj  a  geire  facias.  The  court  there  held, 
that  the  lien  of  the  judgment  against  the  gamistiee  vas  lost  by  the 
lackee  of  the  plaintiff,  and  that  the  judgment  was  no  defence 
against  an  action  for  the  debt.' 

§  710.  There  can  be  no  doubt  that  where  a  part  or  the  whole 
of  tlie  debt  of  the  garnishee  to  the  defendant  has  been  paid  under 
the  judgment  against  him,  such  payment  is  as  effectual  a  bar, 
either  pro  tanto  or  complete,  to  a  subsequent  action  by  the  defend- 
auX  upon  that  debt,  as  if  the  payment  had  been  made  to  the 
defendant  himself.'  And  where,  in  an  action  against  the  gar- 
nishee, by  his  creditor,  the  attachment  defendant,  the  agreed  state- 
ment of  facts  submitted  to  the  court  was  silent  as  to  whether  the 
amount  of  the  judgment  against  the  gamishee  was  equal  to  his 
debt  to  the  defendant,  it  was  presumed  it  was  so.*  And  a  payment 
of  a  debt  by  one  of  several  joint  debtors  under  gamisfameut,  is  a 
good  defence  for  all  against  a  suit  hy  the  defendant.* 

§  711.  Where  a  payment  under  a  judgment  against  a  garnishee 
is  relied  on  as  a  defence  to  a  suit  by  tlie  attachment  defendant,  it , 
is  important  to  observe  the  rules  upon  which  it  will  be  sust^ned. 
They  may  be  compwidiously  stated  as  follows ; 

1.  The  judgment  agatnEt  the  garnishee,  under  which  he  alleges 
he  made  the  payment,  must  be  proved." 

2.  It  must  have  been  a  valid  judgment.  Xo  payment  made 
under  a  void  judgment,  however  apparently  regular  the  proceed- 
ings may  have  been,  can  protect  the  garnishee  against  a  subsequent 
payment  to  the  defendant  or  his  representatives.  Thus,  where  an 
attachment  was  obtained  against  one  supposed  to  be  living  in  u 

judgment  ngaiiisE  the  ^aniishees  amaanU  %a  DOtliing  moro  than  a  Uta  on  the  fund  in 
their  hnnds,  and  even  that  is  n  proviaionHl  one,  to  take  effect  only  in  caaa  that  other 
funds  which  are  flist  charseabte  ehall  jjrore  insnffieicnt.  The  oonrt  are,  therclbrp,  o( 
opinion  that,  notwithstanding;  the  judgment,  \sxitil  an  execntioQ  baa  been  awarded,  ami 
the  jrnmishec  baa  been  called  on  or  compelled  to  pay,  it  ia  not  anch  a  payment,  merger, 
or  diachargc  of  the  orifpnal  debt  as  to  be  pleaded  in  bar,  and  therefore  that  tSo  plen 
in  this  case,  not  stating  either  payment  or  execution  airarded.  It  bad." 

1  Flower  v.  Parker,  S  Mason,  !t7. 

'  Brown  v.  Dudley,  33  New  Eamp.  5!  1 ;  Oann  0.  Howell,  35  Alabama,  144 ;  Dole  r. 
Bonlwell.  I  Allen,  38S. 

'  McAUisier  b.  Brooks,  SS  Maine,  80. 

•  Cook  r.  Field,  3  Alabama,  53.  *  Barton  e.  Smith,  T  Iowa,  SS. 
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foreign  country,  but  who  was  dead  when  the  suit  was  commenced ; 
it  was  held,  that  a  payment  made  bj  a  garnishee,  under  execution, 
was  no  defence  against  an  action  by  the  defendant's  administrator ; 
the  whole  proceedings  in  the  suit  being  a  mere  ntUity.^ 

3.  The  payment  must  not  hare  been  voluntary.  Any  payment 
not  made  under  execution  will  be  regarded  as  voluntary,  and, 
therefore,  no  protection  to  the  garnishee.' 

4.  The  payment  must  be  actual,  and  not  simulated  or  contrived. 
Tims,  where  certain  persons  were  charged  as  garnishees,  and  cred- 
ited the  plaintiff  on  their  books  with  the.  amount  of  the  judgment, 
and  debited  the  defendant  with  the  same  amoiint,  but  did  not  in 
fact  pay  the  money,  it  was  held  to  be  no  payment.' 

5.  The  judgment  under  which  the  payment  was  made  must 
have  been  rendered  by  a  court  having  jurisdiction  of  the  subject- 

»  Ijoriag  e.  Folg«r,  T  Qnj,  609. 

*  Wetter  n.  Bucker,  1  Broderip  &  Bingham,  491.  In  Miitoari,  when  a  judgment 
debtor  nru  (garnished,  who  paid  the  jndf^ment  under  an  execution  afterwards  issued,  but 
whidi  was  irrognlar  and  might  have  been  mt  atide  oo  his  application,  the  ptiyni«nc  wna 
held  to  be  no  protection  tgaiiut  the  ganiiabmeat.  Horaa  Mutual  Ini.  Co.  e.  Gamble, 
14  Miisouri,  40T.    See  Burnap  v.  Campbell,  6  Gray,  341. 

*  Wetter  u,  Rnckcr,  I  Broderip  &  Bingham,  491 .  The  following  ciue  is  reported  in 
Mainland :  A.  execnted  to  B.  nveral  notes,  fbr  diflerent  amounts,  and  pajeble  at  diP 
Arent  times ;  and  was  aRcrwards  garnished,  in  a  suit  against  B.,  aud  charged  in  respect 
of  all  of  the  notes.    After  being  so  charged.  A';  bought  the  judgment  which  bad  bten 

,  rendtred  against  him  ai  gamifheo,  lor  about  one  third  of  its  amount.  After  this,  A. 
was  sued  hy  an  indorsee  for  value  of  one  of  the  notes,  in  respect  of  which  the  judgment 
against  him  as  gsmishcc  had  bceu  rendered  ;  and  set  up  thnt  judgment  and  the  transfer 
of  it  to  him,  as  a  defence,  by  way  of  a  payment  under  garnishment.  It  was  held,  how- 
erer,  that  for  the  purposes  of  that  case  the  holder  of  the  note  was  to  be  regarded  as 
occupying  the  eituation  of  the  sttschment  defendant,  from  whom  he  ai^jnircd  the  note ; 
that  the  ddbndant  would  have  been  interested,  and  the  holder  of  the  note  was  interesii-d 
in  the  payment  of  the  whole  amount  of  the  jadgmcnt  against  A. ;  that  A.,  by  the  pur- 
chase of  the  judgment,  occupied  no  better  position  than  any  other  purchaser  of  it  would 
occupy ;  and  that  such  purchase  was  no  d^fonee  against  tlie  note,  though  as  between  A. 

,  and  the  attachment  plaintiff  tke  judgment  was  satisAed  and  closed.  Brown  v.  Somer- 
TiUc,  8  Maryland,  444.  In  Connectknl,  in  Cutler  n.  Baker,  3  Day,  498,  the  following 
case  wss  presented.  A.  sued  out  an  attachment  against  B.,  and  summoncil  C.  as  gar- 
nishee. A,  having  obtained  judgment  and  execution  ogainHt  Jl.,  cnueed  demand  to  b« 
made  upon  C.  for  tbe  goods  and  eflbcts  of  B.,  towards  ■atisf^'ing  the  execution,  but 
none  were  exposed.  B.  then  sued  C,  who  was  still  liable  to  A.  as  garnishee.  C.  being 
threatened  by  A.  with  a  Kirr/aciai  against  him  as  garnishee,  to  avoid  cost,  gave  a  nols 
in  satiefacdon  of  so  much  as  ho  owed  B.,  which  note  was  in  the  following  form  ;  "  Vslne 
received  I  promise  to  pay  A.,  S  344. SS,  with  interest,  whenever  a  certain  suit  in  favor 
of  B.,^ow  pending  against  me,  shall  be  determined  —  provided  said  suit  shall  be  do- 
Ecrmined  in  my  fevor  —  othorvriSH  this  note  is  to  be  given  np  to  me."  It  v»ns  held  that 
this  was  a  sufficient  payment  to  protect  C.  against  a  judgment  in  favor  of  B.  It  is  very 
difflmit  to  understand  the  ground  for  such  a  decision.  The  court  gave  no  opinion.  It 
is  not  easy  to  discover  bow  tbe  note  could  be  considered  as  a  payment  at  all,  or  anj- 
thlng  more  than  an  agreement  to  pay  on  a  certain  contingency ;  much  less  s.payment 
In  obedience  to  a  legal  proceeding. 
[516] 
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matter  and  the  parties.  If  there  be  a  defect  io  this  respect,'the 
payment  will  be  regarded  as  voluntary,  and  therefore  uuftvailiug.' 
If,  however,  the  court  have  jurisdiction  of  the  subject-matter  and 
the  parties,  a  payment  on  execution  under  its  judgment  will  pro- 
tect gamighee,  though  the  judgment  may  hare  been  irregular,  and 
reyersible  on  error;'  and  a  reversal  of  it  by  the  defendant  foi 
irregularity,  after  payment  by  the  garnishee,  will  not  invali- 
date the  payment."  But  if  the  garnishee  contest  the  jurisdiction 
of  the  court,  and  his  objection  is  overruled,  and  judgment  rendered 
against  him,  a  payment  made  by  him  under  that  judgment  cannot 
be  collaterally  impeached  elsewhere,  on  the  ground  that  the  court 
had  no  jurisdiction.  Its  decision  on  that  point  is  conclusive  in 
favor  of  the  garnishee.* 

6.  Though  the  court  have  jurisdiction  of  th^  parties,  and  its 
judgment  be  valid  as  against  the  garnishee,  yet  if  the  law  require 
the  plaintiff,  as  a  condition  precedent  to  obtaining  execution,  to  do 
a  particular  act,  and  without  performing  the  condition  he  obtain 
execution,  and  the  garnishee  make  payment  under  it,  the  payment 
will  be  no  protection ;  for  it  is  in  the  garnishee's  power  to  resist  Uie 
payment  until  the  condition  be  fulfilled ;  failing  in  which,  his  pay- 
ment is  regarded  as  voluntary.  Thus,  in  Pennsylvania,  where  a 
statute  required  tliat  before  payment  cojild  be  exacted  from  a 
garnishee,  the  plaintifT  should  give  a  bond  to  answer  to  the  defend- 
ant, if  he  should,  within  a  year  and  a  day,  disprove  or  avoid  the 
-  debt ;  and  a  garnishee  paid  the  amount  of  the  judgment  to  the 
attachment  plaintiff,  without  execution,  and  without  such  bond 
being  given  ;  it  was  held,  that,  as  his  defence  to  an  action  on  the 
debt  rested  on  his  having  been  compelled  by  due  course  of  law  to 
pay  it  as  garnishee,  and  he  in  facC  had  not  and  could  not  have . 
been  compelled  so  to  pay  it,  the  payment  he  had  made  was  no 
defence  to  the  action.'  The  same  view  was  entertained  in  Missis- 
sippi in  a  similar  case.^ 

1  Harmon  e.  Birchard,  8  BlacUbrd,  418;  Tori  o.  Hard,  4  Smedea  &  Marshall,  888 ; 
Robemon  n.  Koberts,  1  A.  K,  Marshall,  347 ;  Richardwa  v.  Hickman,  SS  Indiana,  344. 

*  ACcheion  v.  Smith,  3  B.  Monroe,  503 ;  Lomenoa  t>.  Hoffman,  4  Zabriekie.  674 ; 
Berce  f.  Carleton,  13  ItllnolB,  358 ;  Honston  d.  Walcott,  1  Iowa,  Be  ;  Stebbins  c.^tch, 
1  Stewart,  180;  Thompson  v.  Allen,  4  Stewart  t  Porter,  184;  Qnon  v.  Howell,  39 
.Alabama,  144;  Webalcr  d.  Lowell,  3  Allen,  133. 

■  Dnncan  f.  Ware,  5  Stewart  &  Porter,  119. 

*  Gann  t7.  Howell,  35  Alabama,  144 ;  Wfatt*!  Adm'r  v.  Rambo,  39  Alabama,  SIO. 
»  Myers  v.  Urich,  1  Blnoey,  2S.    See  Uojer  v.  Lobengeir,  4  Watts,  390. 

*  Oldham  r.  Ledbetter,  1  Howard  (Mi.),  43 ;  Oriuom  v.  Rojaolda,  Ibid.  STO. 
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§  712.  In  Arkajisas,  it  was  held,  Ui&t  to  entitle  a  garnishee  to 
tiie  jwotectioii  of  a  judgment  against  him  as  such,  all  the  facta 
required  hy  statute  to  enable  the  attachment  plaintiST  to  hold  the 
debt  owed  hy  the  garnishee,  must  appear  in  the  record  of  the 
attachment  suit ;  and  that  if  it  appear  that  the  attachment  waa 
not  l^;ally  served  on  the  garnishee,  so  as  to  reach  the  debt  in  hia 
hands,  his  answering  as  garnishee,  and  the  Bubsequent  judgment 
aguust  him,  will  not  avail  bim.^ 

§  713.  The  question  here  occurs,  Is  the  garnishee  to  be  held 
responsible  for  the  regulanty  of  the  proceedings  in  the  suit  in 
which  he  is  garnislied  ?  We  have  seen  that  he  is  not  allowed  to 
take  advantage  of  irregularities  or  errors  in  those  proceedings,  lu 
order  to  avoid  or  reverse  a  judgment  against  bim.^  Manifestly, 
tiien,  there  can  be  not  the  least  obligation  on  him  to  watch  their 
regularity,  nor  can  he  in  any  way  he  held  responsible  for  it.* 

§  714.  In  order  to  entitle  one  to  plead  an  attachment  as  a  c<ni- 
clusive  defence,  there  should  be  no  neglect,  collusion,  or  misrepre- 
sentation on  his  part,  is  the  progress  of  the  attachment  suit.  For 
if  his  conduct  be  deceptive,  and  Mp  statements  untrue,  and  es- 
pecially if  this  be  so  in  collusion  with  the  attachment  plaintiff,  the 
judgment  will  not  be  considered  conclusive  against  his  creditor.* 

In  Delaware  a  case  arose,  where  the  judgment  gainst  the  gar> 
nisheo,  which  he  set  ap  as  a  defence,  was  not  rendered  upon  a  - 
verdict,  but  upon  a  reference  entered  into  between  the  garnishee 
and  the  attaching  plaintiff;  and  it  was  sought  to  deprive  him  of 
the  protection  of  his  payment  under  that  Judgment,  because  it 
was  the  result  of  a  reference ;'  but  the  court  held  it  to  be  as  bind- 
ing on  him  as  a  verdict,  and,  in  the  absence  of  fraud  or  collusion, 
equally  a  protection  to  him.' 

§  715.  The  importance  of  great  care  in  the  framing  of  a  gar- 
nishee's answer  is   strikingly  enforced,  in   connection  with  the 

>  Deaha  v.  Balier,  S  Arkuuu,  509. 

*  Ante,  §  697. 

*  Pumer  V.  BsUard,  3  Stevart,  336 ;  Tabb  n.  Madding,  UinoT,  1 29 ;  GildflnleeTe  d., 
.  Carairar,  1 9  Alabsma,  Mfl  ;  MorriiOQ  v.  New  Bedfbtd  Institutioll  for  Barings,  7  Gray, 

367 ;  Wbeeler  r.  Aldrich,  13  Ibid.  SI ;  Barton  n.  DiaCrict  TowDBhip,  11  Iowa,  IGG. 

*  CoBtcs  H.  Roberts,  *  Bawle,  100 ;  Seward  ».  Heflin.  30  Venoonl,  144. 

>  Stille  r.  Layton,  S  Harrington,  U9. 
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Bubsequent  use  of  the  judgment  agunst  him  as  garnishee,  as 
a  defence  to  an  action  upon  the  debt  in  respect  of  which  the 
judgment  was  rendered.  For  he  cannot  avail  himself  of  such 
judgment,  or  of  a  pa7ment  under  it,  as  a  defence,  unless  it  appear 
that  the  money  paid  was  on  account  of  the  same  deht  for  which 
he  is  sued.'  And  as  the  record  of  the  recovery,  including  the 
ansver  of  tlie  garnishee,  must  be  given  in  evidence  iu  the  action 
by  the  creditor  against  him  who  was  garuishee,  the  latter  should 
not  fail  to  describe  particularly  in  his  answer  the  debt  iu  respect 
of  which  lie  is  gamislied,  and  to  state  every  lact  within  his  knowl- 
edge having  any  bearing  upon  his  liability ;  so  that,  afterwards, 
the  record  in  the  attachment  suit  shall  exhibit  all  that  is  necessary 
to  a  successful  defence  against  an  action  for  the  same  debt.  Thus, 
A.  answered  as  garnishee,  that  he  was  indebted  to  the  defendant, 
as  executor  of  B.,  in  a  certain  sum,  but  did  not  state  the  nature 
of  the  debt.  Afterwards,  on  being  sued  by  an  assignee  of  a  note 
given  by  his  testator  to  the  defendant,  he  pleaded  the  judgment 
which  had  been  rendered  against  him  as  garnishee,  and  payment 
thereof,  in  bar ;  but  the  plea  was  held  bad,  on  demurrer,  because 
it  did  not  aver  that  the  debt  in  respect  of  which  he  was  garnished 
was  the  same  as  that  sued  uppa.^ 

A.  and  B.  were  joint  makers  of  a  note  to  G.  A.  was  summoned 
as  garnishee  of  C,  and  did  not  answer,  but  suffered  judgment  by 
de&ult  to  be  given  ^tunst  him,  and  paid  the  judgment.  After- 
wards A.  and  B.  were  sued  on  the  note  by  C,  and  set  up  the  pay- 
ment oT  the  Judgment,  as  a  payment  pro  tanto  ;  but  it  was  held 
insufQcient,  because  iu  itself  affording  no  evidence  that  A.  was 
charged  as  garuisbee  on  account  of  the  note." 

§  716.  Where  the  answer  of  the  garnishee  is  the  basis  of  the 
judgment  against  him,  and  the  matter  constituting  the  garnishee's 
liability  is  therein  set  forth,  the  record  will  sufficiently  establish 
his  defence,  when  sued  by  the  attachment  defendant;  but  where 
there  was  judgment  by  default  against  the  garnishee,  for  want^f 
answer,  he  must  either  be  deprived  of  his  defence,  because  the 
record  does  not  show  for  what  liability  he  was  chained,  or  be  per- 
mitted to  show  that  fact  by  parol  proof.    As  it  is  an  invariable 

>  ConiirGll  r.  Hdngate,  1  Indiana,  ISS;   Singsler  v.  Bntt,  17  Ibid.  SM;  Db-lun  v.  • 
"Wenger,  U  Missoari;  548. 

■  Hannon  v.  Bircharf,  8  BLukford,  418.     See  Hamphrey  p.  Barn*,  Crote,  Elh.  691. 

■  BolcKinson  v.  Eddr.  19  Maine,  91.     See  Dirlam  ■>.  Wenger,  14  Hi««onri,  MS, 
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§  717  WHERE  ATTACHMEKT  IS  A  DEFENCE,      [CHAP.  XXXVm. 

rule  that  tlie  garnishee  shall  not  be  required  to  pay  his  debt  twice, 
there  can  be  no  doubt  that  he  may  by  parol  proof  identify  the  debt 
for  which  he  was  charged,  with  that  on  which  he  is  sued ;  and  it 
was  so  held  in  Alabama.' 

§  717.  TTsually,  as  between  the  garnishee  and  the  defendant  in 
the  attachment,  difficulty  is  not  likely  to  arise  from  insufficiency 
iu  the  garnishee's  answer ;  but  as  between  the  garnishee  and  an 
assignee  of  the  debt,  cases  are  likely  to  occur,  in  which  the  gar- 
nishee may,  for  want  of  fulness  aud  explicitness  in  his  answer,  be 
compelled  to  pay  his  debt  a  secoud  time.  If  at  any  time  prior  to 
Judgment  against  a  garnishee,  he  become  aware  of  an  assignment 
of  his  debt,  made  before  the  garuishmeDt,  it  is  his  duty  to  biing 
tliat  fact  to  the  attention  of  the  court,  in  order  that,  if  practicable, 
the  assignee  may  be  cited  to  substantiate  his  clum,  or  that  the 
court  may  withhold  judgment.  If  the  garnishee,  knowing  the 
existence  of  such  an  assignment,  make  no  mention  of  it  iu  his 
answer,  the  judgment  against  him  will  be  no  protection  to  him 
against  an  action  by  the  assignee.^  Thus,  in  a  suit  by  an  assignee 
in  bankruptcy,  iu  Louisiana,  it  was  held  to  be  no  defence,  that  the 
defendant  had  paid  the  debt  as  garniBhee  of  the  bankrupt,  when 
it  appeared  that  in  his  answer  as  garnishee  he  made  no  mention 
of  the  bankruptcy  of  his.  creditor,  though  he  kuew  the  fact,  and 
would  not  have  been  charged  as  garnishee  if  he  had  disclosed  it.* 
So,  where  the  debt  of  the  garnisliee  to  the  defendant  was  evidenced 
by  a  note,  the  consideration  of  which  was  wages  due  the  defendant, 
which  could  not  legally  bo  attached,  and  the  garnishee  answered, 
admitting  the  making  of  the  note,  but  said  nothing  about  the  con- 
sideration, and  was  charged  as  garnishee ;  it  was  held,  in  an  action 

I  Cook  ».  ric1d,.3  Akbsma,  53. 

>  Prescottv.  Hall,  IT  Johns  JS*;  Nugent  v.  Opdjke,  S  Hobinson  (La.),  453;  Col- 
<ria  r.  Rich,  3  Porter,  175 ;  LamkiTi  r.  Fbillipa,  9  Ibid.  SS ;  Foster  v.  While,  Ibid,  asi ; 
Johnsr.  Field,  5  AlabaimmSi;  Crajtoa  n.  Clark,  II  Ibid.  TS7;  Smooc  c.  EsUtk,  SS 
Ibid.  639;  Stockton  v.  Hull,  Hardin,  160;  Pitts  i>,  Hawer,  IS  Maiao,  361 ;  Bunker e. 
Gilmore,  40  Ibid.  88.  In  Seward  v.  Hefiin,  30  Vermont,  144,  Hall,  J„  said  :  "  I  am 
not  prepRrcd  to  aaj,  if  a  irastee  make  a  foil  aod  fair  diidoonre  of  all  the  facts  within 
his  knowledge,  and  use  all  reaaoaable  ezertii>ns  to  preserve  the  rights  of  on  absent 
HSsij^cc,  tbnt  a  judgment  against  biiD  shall  not  be  a  protection  to  him  against  such 
assignee.  Bui  if  lie  tnata  mote  but  a  partial  iiiKla»UTt,  lo  that  tie  court  havi  nut  oppor- 
lunil'j  lo  jvdge  of  Oie  ital  merits  of  llie  eate,  and  tAtn  bt  any  indicaiiota  of  roUiaion  bdvttn 
him  Olid  the  crrdilor,  the  jadgment  Jundd  Jiimisk  Mm  m  pmUetim  vJiaSa'tr,"  &vt  Marsh 
V.  Dnris,  14  Vermont,  369. 

>  Xii^nt  V.  Opdjke,  9  Rolnnsoa  (La.],  493 ;  HUliken  v.  Loring,  37  Maine,  408. 
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^[unst  him  on  the  note,  hy  the  payee,  that  the  judgment  against 
him  was  no  defence,  inasmuch  as,  if  he  had  made  known  in  Ms 
answer  the  consideration,  the  attachment  could  not  have .  been 
sustained.* 

In  Alabama,  the  statutory  practica  is,  vhere  a  garnishee  fails  to 
answer,  to  render  judgment  niai  against  him,  for  the  full  amount 
of  the  plaintiGf's  demand ;  upon  which  Judgment  a  teire  faoieu 
issues  against  the  garuishee,  returnable  to  the  next  term  of  the 
court,  to  show  cause  why  final  judgment  should  not  be  entered 
against  him  ;  and  upon  such  loire  faciat  being  duly  executed  and 
returned,  if  the  garnishee  fail  to  appear,  and  discoTer  on  oath,  the 
court  confirms  the  judgment,  and  awards  execution  for  the  plain- 
tiff's whole  judgment  and  costs.  In  a  case  under  this  practice, 
the  garnishee,  without  waiting  for  the  »cire  facia*  to  issue,  paid  to 
Hie  plaintiff  the  amount  of  the  judgment  nixi,  and  upoii  being 
afterwards  sued  by -the  indorsee  of  a  promissory  note  he  had  giveti 
to  the  attachment  defendant,  pleaded  that  payment  in  bar.  It 
appeared  that  the  writ  in  the  action  on  the  note  was  served  on  the 
maker  of  the  note  prior  to  the  time  when  he  would  hare  been 
required  by  the  scire  faciat — if  one  had  been  issued  —  to  appear 
and  answer ;  but  no  tcirefacioi  was  issued.  The  court  held,  that 
the  suit  on  the  note,  in  favor  of  the  indorsee,  was  a  notice  to  the 
maker  tliat  his  note  had  been  transferred ;  and  that  fact  having 
been  brought  to  his  knowledge  before  he  could  have  answered 
under  the  »eire  facias,  and  before  any  final  judgment  could  have 
been  rendered  against  him,  it  was  his  duty  to  hare  answered,  and 
made  known  that  he  had  received  notice  of  the  transfer  of  the 
note ;  and  not  having  done  so,  he  could  not  avail  himself  of  Ms- 
payment  under  the  judgment  nut,  as  a  bar  to  the  action  on  the 
uote.^    A  similar  doctrine  was  announced  in  Indiana.^ 

In  Mississippi,  the  courts  have  gone  very  far  in  requiring  gar- 
nishees to  sust^n  the  rights  of  assignees.  It  was  there  held,  tiiat 
the  garnishee,  even  after  execution  issued  against  him,  upon  learn- 
ing that  the  debt  attached  in  his  hands  had  been  assigned  previous 
to  the  garnishment,  is  bound  to  protect  himself  against  the  execu- 
tion by  a.  bill  of  interpleader ;  and  that  if  he  fail  to  do  so,  and 
satisfy  the  judgment,  it  will  be  in  his  own  wrong,  and  constitute 

'  Lock  V.  Jobiuon,  36  Maine,  464. 

*  Johns  c  Field,  9  Alabanut,  4S4.    Sea Colvin  d.  Rich, a  Porter,  ITS;  FoMer  d.  While, 
9  Ibid,  aai ;  Kiuibroogh  i>.  Davis,  34  AUbuna,  5S3. 
>  Smith  0.  BlatcblbTd  8  Indiana  1S4. 
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DO  valid  defence  to  the  «ltum  of  the  assignee.^  But  aflerwards, 
when  one  againe't  whom  jadgment  had  been  rendered  as  garnishee, 
and  also  as  defendant  in  a  suit  by  the  assignee  of  the  debt,  filed  a 
bill  of  interpleader  against  both  the  plaintiff,  the  tame  court  held, 
that  iC  would  not  lie,  <md  l^  the  parti/  to  pay  hia  debt  ttviee.' 

§  718.  In  connection  with  this  subject  it  may  be  mentioned, 
that  it  is  Uie  duty,  not  less  than  the  interest,  of  an- assignee  of  a 
akote  in  action,  to  put  it  in  the  power  of  the  maker,  to  disclose  its 
ase^ment,  in  any  answer  he  may  have  to  give  as  garnishee  of 
the  assignor,  by  notifying  him,  and  exhibiting  to  him  the  evidence 
thereof,  that  ho  may  be  able  to  state  the  whole  matter  to  the  court. 
It  is  not  to  be  considered  that,  in  all  cases,  a  failure  on  the  part  of 
the  assignee  to  exhibit  to  the  maker  such  eridence  will  defeat  or 
seriously  prejudice  his  claim ;  but  in  any  system  of  practice  where 
the  garnishee's  liability  turns  altc^ther  on  the  terms  of  his 
answer,  and  where  the  effect  giren  to  a  statement  by  him  of  an 
assignment  of  the  ehoae  in  action,  in  respect  of  which  it  is  sought 
to  charge  him,  depends,  as  in  Massachusetts,  npon  the  evidence 
which  the  answer  affords  of  the  existence  and  legal  efficacy  of 
such  assignment,  it  is  indispensable  that  the  assignee  should  pro- 
duce to  the  garnishee  such  evidence  of  his  title  as  will  justify  the 
garnishee  in  setting  out  the  assignment  as  an  existing  fact,  and 
as  will  support  the  assignment  against  the  attaching  creditor.* 
Therefbre,  where  A,  gave  an  unnegotiable  note  to  B.,  and  was 
afterwards  summoned  as  garnishee  of  B. ;  and  in  his  answer 
disclosed  that,  since  the  service  of  the  writ,  C.  had  informed  him 
that  the  note  was  his  property,  and  that  B.  acted  as  his  agent  in 
taking  it,  but  exhibited  no  evidence  of  his  property  in  the  note ; 
and  A.  in  his  answer  did  not  state  his  belief  that  G.'s  statement 
was  true,  or  that  the  note  was  G.'s,  and  he  was  thereupon  chained 
as  garnishee,  and  satisfied  the  judgment,  and  afterwards  was  sued 
by  0.  on  the  debt ;  it  was  held,  that  the  judgment  against  A.,  as 
garnishee,  was  a  good  defence  to  the  action ;  the  main  ground 
assumed,  being  that  0.  had  failed  to  exhibit  such  evidence  of  his 
title  as  would  authorize  A.  to  express  bis  behef  in  its  existence 
and  validity.* 

1  OMhuTt  V.  Ledbetter,  1  Honid  (Ui.),  43. 

'  Tarbonnij^  v.  Tbompoon,  9  Smedes  &  M*nhklt,  191. 

■  Wood  e.  Partridce,  U  Mass.  4S8 ;  McAllUCer  v.  Brook*,  3S  Maine,  SO. 

*  Wentworth  «.  TVeymonth,  II  Maine,  416. 
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§  719.  It  is  Still  more  important  that  notice  of  the  transfer  of  a 
Qote  should  be  given  to  the  maker,  where,  as  in  eome  States,  such 
transfer  takes  effect,  aa  regards  him,  only  &oni  the  time  of  such  - 
notice ;  for,  if  previous  to  notice  the  maker  be  subjected  to  gar- 
nishment as  a  debtor  of  the  payee,  and  compelled  to  pay  the 
amount  of  the  note,  the  assignee  cannot  afterwards  maintain  an 
action  against  him.  Thus,  in  Massachusetts,  in  a  suit  brought 
there  by  the  indorsee  against  the  maker  of  a  promissory  note, 
given  in  Connecticut,  by  one  citizen  of  that  State  to  another,  and 
there  indorsed  to  a  citizen  of  Massachusetts,  —  which  note  was 
not  negotiable  by  the  law  of  Connecticut ;  it  was  held  to  be  a 
good  defence,  that  the  maker,  before  be  had  notice  of  the  indorse- 
ment, had  been  summoned  as  garnishee  of  the  payee,  and  bad 
paid  the  amount  of  the  note  on  an  execution  issued  against  him  as 
garnishee.^ 

§  720.  In  pleading  a  recovery  against  the  maker  of  a  note, 
as  garnishee  of  the  payee,  it  is  not  necessary  that  the  plea 
should  ayer,  in  totidem  verbis,  that  the  maker  had  no  notice 
of  the  transfer  of  the  note,  before  he  answered  the  garnish- 
ment. If  he  had  uotice,  the  plaintifiT  should  reply  the  fact  and 
establish  tt.^ 

§  721.  If  tlie  garnishment  of  the  maker  of  a  note,  and  judg- 
ment against  him,  aud  satis^tiou  of  the  judgment,  before  he  has 
notice  of  its  transfer,  would  be  held  to  bar  the  right  of  the  holder 
to  recover  gainst  the  maker,  much  more  will  his  right  be  barred 
where  he  takes  the  note  with  express  notice  of  the  pendency  of  the 


§  722.  In  aimmpnt,  the  recovery  and  execution  in  the  attach* 
ment  may  either  be  pleaded  specially  or  given  in  evidence  under 
the  general  issue  ;  *  but  in  debt  on  bond  it  must  be  pleaded.  Oare 
must  be  taken  to  plead  it  properly,  for  if  the  defendant  fail  for 
want  of  a  proper  plea,  it  is  said  that  the  party  must  pay  the  money 
over  again,  and  has  no  remedy  either  in  law  or  equi^.' 

I  Wwrh  v.  Copelin,  4  Hetulf,  9H.  ■  MiUi  v.  Stewart,  IS  Alabuna,  90. 

■  aUnton  V.  Griggi,  S  Georpa,  4S4. 

*  Cook  V.  Field,  3  Alabama,  SS. 

*  TntbiU'i  Cms,  I  Sannden,  67,  Note  1 ;  Coatea  v.  Boberts,  i  Bawle,  100. 
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§  723.  Neither  in  giving  an  attacbment  in  evidence  ander  the 
general  issue,  nor  in  pleading  it,  is  the  defendant  bound  lo  prove 
that  the  plamtiff  in  the  attachment  had  a  sufficient  cause  of  action. 
For  it  would  oftentimes  defeat  the  whole  effect  of  the  attachment 
laws,  if  the  gamiEhee  should,  without  the  means  of  proving  it, 
be  held  to  such  proof.^  This,  however,  is  held  only  in  cases 
where  the  attachment  is  laid  in  the  hands  of  third  persons ;  not 
where  the  party  attaches  money  in  his  own  bands.-  In  that  case, 
when  sued  for  the  debt,  the  plaintiff  may  reply  that  he  was  not 
indebted  to  the  defendant,  and  the  defendant  will  be  held  to  prove 
the  debt  * 

>  M'DBDiGl  i>.  Rnghra,  3  Eaat,  867 ;  Morris  n.  Lndlam,  S  H.  Blick.  S6S. 
■  Sergeant  on  Attachment,  ad  Edition,  IflS ;  Faramora  *.  Fain,  Cra.  Six.  BM; 
H'Daniel  v.  Hnghea,  3  Eut,  367 ;  MorrU  v.  LtuUam,  S  H.  BUck.  863. 
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CHAPTEK    XXXIX. 

'  ACnOH   FOa  MALICIOUS   AITAOHKENT. 

§  724.  Ik  tlje  chapter  on  Attachment  Bonds,'  we  considered  the 
responsibility  of  an  attachment  plaintiff  to  the  defendant,  for  an 
attachment  which  was  merely  wrongful,  and  not  obtained  mali* 
ciously  and  without  probable  cause.  We  now  proceed  to  an  ex- 
amination of  the  recourse  of  the  defendant,  upon  common  law 
principles,  for  an  attachment  maliciously  sued  out. 

§  725,  Whether  an  attachment  was  wrongfully  sued  out,  can- 
not be  made  the  subject  of  inquiry  between  the  parties  thereto, 
except  in  the  attachment  suit  itself,  or  in  an  action  brought  by  the 
defendant  therein  against  the  plaintiff  for  the  wrong.  Hence 
where  one  whose  property  had  been  attached  and  sold,  brought 
trover  for  the  value  thereof  against  the  attaching  plaintiff,  and 
it  appeared  that  the  attachment  was  issued  conformably  to  statute, 
it  was  held,  that  it  could  not  be  impeached  in  a  collateral 
way  iu  such  an  action,  on  the  ground  that  it  was  wrongfully 
sued  out.' 

§  726.  It  has  been  uniformly  held  in  this  country,  that  an 
attachment  plaintiff  may  be  subjected  to  damages  for  attaching 
the  defendant's  property  maliciously  and  without  probable  cause. 
The  defendant's  remedy  in  this  respect  is  not  at  all  interfered  with 
by  the  plaintiff's  having,  at  the  institution  of  the  suit,  given  a 
bond,  with  security,  conditioned  to  pay  all  damages  the  defendant 
might  sustain  by  reason  of  the  attachment  having  been  wrongfully 
obtained ; '  nor  is  he  considered  as  precluded  from  maintaining 
his  action  for  damages  because  he  consented  to  the  dismissal 
of  the  attachment  suit.*    But,  in  the  absence  of  any  statute 

1  Ante,  Ch.  VI. 

'  Rogen  V,  I^Rnan,  S  Jonea.  SB. 

■  Sanders  u.  Hughes,  2  Brerard,  495;  Donnell  v.  Jones,  13  Alabama,  490;  Smith  ii. 
Story,  4  Humphroys,  169 ;  Pettit  o.  Mercer,  8  B.  Monroe,  51 ;  Scnecal  e.  Smith,  9 
Bubinson  (La.),  41B. 

*  Spanieling  n.  Wallett  10  Louiuana  Annnal,  105. 
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conferring  the  right,  tiH>  defendant  cannot  maintain  an  action 
.  agaiust  the  plaintiff  for  the  mere  wrongful  suing  out  of  the 
attochmoiit.  Such  an  action,  as  we  have  seen,  razj  be  inaiiir 
tained  on  the  attachment  bond ;  *  but,  on  common  law  pTinci* 
pies,  the  element  of  malice  is  indispeasable  to  authorize  an  action 
on  the  case.' 

§  727.  This  action  cannot  be  maintained  against  an  attachment 
plaintiff,  on  account  of  an  attachment  maliciously  obtained  without 
his  kuowlodge,  by  an  attorney  at  law  employed  by  him  to  collect  a 
debt ;"  but  the  attorney  is  liable  in  such  case ;  and  where  he  and 
his  client  act  in  concert  they  are  both  liable.* 

§  728.  It  ie  no  obstacle  to  the  institution  and  maintenance  of 
this  action,  that  the  attachment  was  obtiuned  in  a  court  within  a 
foreign  jurisdiction.  The  question  is,  not  where  the  attachment 
issued,  but  wliether  it  was  justifiable.  If  issued  in  a  foreign  State, 
the  forms  of  the  proceeding  must  be  tested  by  the  laws  of  that 
State ;  but  if  valid,  in  form,  under  those  laws,  the  question  still 
remains,  whether  the  plaintiff'  perverted  those  forms  to  the  purpose 
of  oppression ;  and  this  is  for  the  determination  of  <the  court,  do- 
mestic or  foreign,  in  which  it  may  arise.'' 

§  729.  The  defendant's  action  is  governed  by  the  principles  of 
the  common  law  applicable  to  actions  for  malicious  prosecution. 
Case,  therefore,  and  not  trespass  vi  et  armis,  is  the  proper  action 
for  enforcing  this  liobility.*    It  cannot  be  brought  until  the  attach- 

i  Ante,  Ch.  YL  *  McKeDar  n.  Couch,  34  Alibuiu,  33«. 

*  Kirkaej  v.  ^ones,  7  Alabama,  622. 

*  Wood  0.  Weir,  5  B.  Monroe,  fiU. 
»  Wiley  V.  Traiwick,  11  Texiu,  BflS. 

*  Shaver  v.  White,  6  Munford,  110;  Try  e.  Barnhartt,  10  Misionri,  ISI.  Id  Loricr 
V.  Gilpin.  6  Dana,  321,  cbe  Court  of  Appeals  of  Kentucky  aoid :  "In  treapaaa  tfae  feri« 
is  the  gist  of  the  action,  and  if  that  be  jusiillcd  by  the  process,  the  motive  of  tbo  party, 
either  in  Betting  it  on  fool,  or  in  directing  ita  exerution,  is  immaterid,  whalcver  may 
hove  been  the  consequential  injury;  nor  can  the  efficacy  or  inefficacy  of  the  proceas  to 
justify  the  force  committed  under  its  mandate  depend,  in  any  degnn!,  upoa  the  motive 
with  which  it  was  issaed  or  executed.  However,  therefore,  the  proof  or  imputation  or 
malice  might  justly  operate  to  enhance  the  damages,  even  in  an  action  of  trespass,  when 
the  right  to  «ub  for  the  force  itself  is  eslahliBhed,  it  gire«  no  aid  whatever  in  ealabiiah-  ^ 
ing  thut  right.  And  it  would  seem  that  the  very  necessity  (if  there  be  such  necessity) 
of  resorting  to  the  existence  of  malice  as  a  ground  of  the  action,  is  so  far  an  evidence 
that  the  action  is  not  sustainable  simply  for  the  force ;  and  therefore,  that  aue,  which 

ii  founded  upon  the  Aiislence  of  ma]ii»  and  the  want  of  probable  CMiso  for  the  Ji^urioo* 
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ment  suit  shall  have  terminatod;  but  an  omissioa  to  aver  in.  the 
declaratlou  its  termiuatioD,  is  cured  hy  verdict.^ 

§  730.  It  is  Dot  sufficient  to  aver  that  the  defendant  caused 
aud  prociured  an  attachment  to  be  wrongfully  and  maliciously  and 
without  probable  cause  Bue,d  out  against  the  plaintiff,  and  that  the 
writ  was  placed  in. the  hands  of  a  sheriif,  and  was  by  him  executed. 
Tlie  defendant  must  be  connected  by  aTenuout  with  the  execution 
of  tlie  process,  by  delivering  the  writ  to  the  officer,  or  participating 
in  bis  proceedings.' 

§  730  a.  In  such  an  action,  before  tlie  defendant  can  he  called 
upon  to  sustain  the  truth  of  the  affidavit  upon  which  the  attach- 
ment was  issued,  the  plaintiff  must  give  some  evidence  of  its 
falsity,  or  of  circumstances  from  which  the  jury  could  infer  ita 
falsity.     His  right  to  recover  depends  on  the  vexatious  use  of  the 

proceeding,  is  the  more  appropriate  remedy.  It  a  laid  down  b;  Chiltj  tb&t  'do  peraon 
who  acts  upon  a  regalnr  writ,  or  irarrant,  csd  be  liable  to  the  action  of  trespass,  how- 
eiBT  mHticious  his  conduct;  bat  case,  tor  the  malicioas  motiTe  and  want  of  probable 
cause  for  the  proceeding,  is  the  onlj  Bostainable  form  of  action ' ;  anil  for  this  doctrine 
fav  cites  acvcral  adjud^'cd  cnses.  Id  the  case  of  Owcni  d.  Starr,  2  Littell,  234,  the  same 
principle  in  eflcct  is  announced  hf  this  conrt,  and  is  declared  to  be  applicable  to  an 
attachment  iusueii  by  a  justice  of  ijie  peace  under  our  atatnle,  —  for  the  abuie  of  which 
process,  n^  is  there  said,  (he  party  injured  must  resort  to  an  action  on  the  case.  That 
was  an  action  of  tn^spniis  ajfainGt  the  party  who  had  procured  the  attachment,  and  it 
appeared  that  iie  nsa  present  (as  in  this  case),  aiding  the  officer  in  levying  it  on  the 
plaintiff's  goods.  It  was  decided  chat,  as  the  attachment,  though  voidable,  was  not 
void,  it  formed  a  justificalion,  and  might  defeat  the  action  of  trespass.  In  the  same 
CB«e,  Iho  court  lavs  down  the  principle,  '  that  for  property  taken,  or  a  person  arrested, 
under  process  of  law,  an  action  of  treapaas  cannot  be  miunlained,'  nnkss  it  be  '  when) 
the  process  is  wholly  irregular  or  void,  or  has  been  set  aside  or  annulled,  or  has  issued 
from  a  conrt  or  tribunal  not  having  competent  jurisdIcUon,  or  where  the  process  hna 
been  levied  or  executed  on  the  goods  or  person  of  a  stranger.'  We  have  seen  no  ad- 
judged case  nor  clementaiy  treatise,  in  which  this  list  of  exceptions  baa  been  extended, 
and  the  principle,  subject  to  the  exceptions  stated,  is  abundantly  supported  by  authority. 
Assuming,  then,  that  a  valid  attachment  stands  upon  the  same  footing  aa  any  other 
legal  process,  with  respect  to  the  protection  which  it  affords  to  Chose  engaged  in  the 
execution  of  its  mandate,  and  that  the  force  necessarily  employed  for  tliat  purpose  ia 
not,  in  itself,  the  ground  of  an  action  of  treepass  against  the  officer  or  his  assistanCs  by 
whom  it  is  levied,  or  the  party  by  whom  it  is  sued  out ;  it  follows  that,  if  this  attach- 
ment was  issued  by  a  Dibunal  having  competent  authority,  the  plaintiff  cannot  main- 
tain trespass  for  the  seizure  and  asportation  of  his  property  under  it,  nnlesa  it  was 
either  irregular  or  void,  or  unless  it  had  been  set  aside  and  annulled." 

1  Rca  ».  Lewis,  Minor,  382 ;  Nolle  0.  Thompson,  3  Metcalfe  (Ky.),  lai ;  Peailo  d. 
■    Bimpson,  S  Illinois  (I  Scammon),  30.    In  Fortman  c,  Rotticr,  8  Obio  State,  S4S,  it 
■vat  held,  that  this  is  not  necessary,  where  the  trial  and  judgment  in  the  allachtnenl 
■uit  do  not  necessarily  involve  the  question  of  the  existence  of  probable  ceuso. 
*  MarsbtOI  0.  Retner,  IT  Alabama,  833. 
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process ;  and  to  make  tliis  out,  the  omtt  is,  in  the  first  instance, 
oa  him.' 

§  731.  In  each  an  action  a  return  of  the  sheriff  on  the  attach- 
ment, "  7U>t  executed  by  order  of  the  plaintiff,"  does  not  disprove  the 
fact  that  au  attachment  was  made.  Though  given  in  evidence  by 
the  plaintiff,  he  may  contradict  it,  and  show  by  parol  proof  that 
the  writ  was  executed." 

§  782.  The  earlicGt  adjudication  concerning  Uiis  action  in  this 
country,  vitb  which  we  have  met,  was  in  Yii^nia,  in  1803,  when 
it  was  decided  that  no  action  could  be  sustained,  unless  it  appeared 
that  the  plaintiflf,  in  attaching  the  defendant's  property,  acted  ma- 
liciously and  without  probable  cause ;  and  that  it  was  not  sufficient 
for  the  declaration  to  aver  that  the  attachment  was  "  without  any 
legal  or  juetijUible  cause  "  ;  b4t  it  must  allege  the  want  of  prohabU 
cauee.^  This  doctrine  has  since  been  recognized  and  affirmed 
in  Massachusetts,  Connecticut,  New  Jersey,  Pennsylvania,  Ohio, 
Tennessee,  Kentucky,  North  Carolina,  Georgia,  Louisiana,  and 
Texas.'  In  Vii^inia,  however,  in  1859,  it  was  held,  that  under 
the  broad  and  comprehensive  terms  of  the  statute  of  jeofails  of 
tliat  State,  adopted  after  the  first  ruhng  on  this  subject,  as  just 
stated,  a  declaration  charging  that  the  attachment  was  sued  out 
"  wrongfully  and  without  good  cause,"  was  good  after  verdict ; 

»  O'Gnidy  V.  Julian,  84  Alabamft,  88.     See  Bairows  v.  Lehndofff,  S  Iowa,  96. 

>  Mou  0.  Smltb,  2  Cranch,  C.  C.  33. 

'  Young  V.  Gregoric,  3  Call,  446. 

♦  LinsHj  D.  Lamed,  17  Mnas.  ISO;  WUls  o.  Nojc*.  12  Pick.  324;  Ivea  v.  Bartba1i>- 
mew,  9  Conn.  309;  Boon  u.  Maul,  Femiinglon,  3d  Eit.  631 ;  M'Calloogb  d.  Grishobbcr, 
4  WalM  &.  Seri^nt,  201 ;  Tomlinson  v.  WaTDer,  9  Ohio,  103  ;  Smith  e.  Story,  4  Hnm- 
phrcys,  169  1  Willinni9  a.  Hnnter,  3  Hawks,  54S ;  Senecal  n.  Smith,  9  Bobinaon  (La), 
'  418 ;  Wiley  >■.  Traiwiek,  14  Texai,  662 ;  Sludge  v.  McLaren,  39  Georgia,  64 ;  A«ces- 
Bory  Transit  Co.  i>.  McCerren,  13  Louisiana  Annnal,  214 ;  Mitchell  v.  MnHin^-ly,  1 
Metcalfe  (Ky.),  237.  In  Wood  v.  Weir,  5  B.  Monroe,  S44,  the  Coart  of  Appeals  of 
Kentucky  thus  state  the  doctrine  applicable  lo  actions  for  malicious  suit :  "  To  main- 
tain an  action  for  a  malicioaa  suit,  aa  well  as  for  a  malicious  prosecution,  three  tliin)^ 
are  oecessary  to  be  made  out  by  the  pLiintiff ;  1.  A  want  of  probable  cause;  2.  Malii-e 
in  the  defendant;  and  3.  Damage  to  the  pl^ntitF.  Malice  maybe  implied  from  the 
want  of  probable  cause,  but  this  implication  may  be  explained  and  repelled  by  foci* 
and  drcumstaDccs  indicating  a  tair  and  legitimate  purpose  and  honest  pursuit  of  a 
claim  believed  lo  be  just.  So,  though  there  be  probable  cause,  and  even  just  prounds 
for  the  suit,  if,  from  bnd  intentions  or  malidous  motives,  an  illegul,  oppressive,  anil 
vexatious  order  is  procured,  by  the  atloniey  or  client,  or  both,  without  probable  ennse 
or  excuse,  by  which  damage  is  done  to  the  defendant,  an  action  will  lie  ngaiiist  tiiem 
both.  And  malice  may  be  implied  from  the  want  of  probable  excuse,  or  ^ronndj  for 
the  order,  which  may  lie  explaioed  away  or  repelled  by  counteracting  ciixumstancea." 
[S28] 
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beoaase  proof  that  it  yras  ened  out  maliciously  and  without  proba- 
ble cause,  would  be  entirely  consistent  with  the  allegation  as  laid ; 
and  it  might  well  be  tliat  the  same  testimony  relied  on  to  establish 
the  latter  would  furnish  sufficient  proof  of  the  former.^ 

§  7S2  a.  The  essential  ground  is,  that  the  proceedings  com- 
plained  of  were  had  without  probable  cause  ;  inasmuch  as,  from 
the  want  of  such  cause,  the  other  main  ingredient,  malice,  may 
be,  and  most  commonly  is,  implied ;  while  from  the  proof  of  even 
expre*3  malice  the  want  of  probable  cause  cannot  be  inferred.  It 
is,  therefore,  important  to  determine  what  is,  probable  cause.  It 
is  not  referable  to  the  state  of  facts  actually  existing  when  th» 
attachment  suit  was  brought,  without  regard  to  whether  the  plain- 
tiff therein  knew  of  those  facts,  and  based  bis  proceedings  upon 
them ;  for,  in  the  language  of  the  Oourt  of  Appeals  of  Virginia, 
that  "  would  be  in  efiect  to  allow  a  party  sued  for  a  malicious 
prosecution  to  say  to  the  plaintiff,  by  way  of  defence,  *  It  is  true 
you  are  innocent  of  the  offence  with  which  you  were  chained, 
and  at  the  time  of  instituting  the  prosecution  I  knew  of  no 
circumstances  to  justify  me  in  believing  you  to  be  guilty,  and  did 
not  so  belieye ;  but  I  have  since  aecertamed  that  there  existed 
at  the  time  certain  facts  and  circumstances,  which,  had  they 
been  then  known  to  me,  would  have  warranted  me  in  believing 
you  guilty.' "  Probable  cause  is,  therefore,  to  be  referred  to 
the  justifiable  belief  of  tlie  party,  based  on  a  knowledge,  at  the 
time,  of  facts  and  circumstances  justifying  tliat  belief;  or,  in 
other  words,  it  is,  substantially,  belief  founded  on  reasonable 
grounds.' 

§  733.  The  malice  necessary  to  support  this  action  is  any 
improper  motive.  It  need  not  imply  malignity,  nor  even  cor- 
ruption, in  the  appropriate  sense  of  those  terms.  That  which  is 
done  contrary  to  one's  own  conviction  of  duty,  or  with  a  wilful 
disregard  of  the  rights  of  others,  whether  it  be  to  compass  some 
unlawful  end,  or  some  lawful  end  by  iinlawful  means,  or  to  do  a 
wrong  and  unlawful  act,  knowing  it)  to  be  such,  constitutes  legal 
malice.^  If,  for  instance,  a  person  commence  an  action  by  attach- 
ing the  goods  of  the  defendant,  knowing  that  he  has  no  cause 
■  Willi  B.  No;ed,  L2  Pick.  8S4. 
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of  action,  be  is  considered  to  hare  intended  to  vex,  harass,  and 
injure  him ;  and  this  is  sufficient  evidence  of  malice.'  So,  though 
he  have  a  cause  of  action,  if  he  allege,  as  a  grouad  for  obtaining 
the  attachment,  that  which  be  knows  to  be  false,  it  is  express 
malice." 

§  734.  In  Massachusetts,  it  is  held,  that  the  aclJon  cannot  be 
sustained,  unless  the  evidence  be  satisfactory  tliat  the  plaintiff 
knew,  wlien  he  commenced  his  action  by  attachment,  tliat  he  had 
no  cause  of  action,  and  that  he  acted  maliciously  in  that  behalf. 
Therefore,  where  the  declaration  alleged  that  the  attachment 
plaintiEF  knew  he  bad  no  lawful  cause  of  action  against  the  de- 
fendant when  tlie  action  by  attachment  was  commenced,  and  that 
he  acted  maliciously  in  commencing  it  without  any  just  cause,  and 
also  in  attaching  and  detalnhig  plaintiff's  property ;  it  was  held, 
that  the  declaration  was  not  supported  by  evidence  that  he  had 
attached  the  property  under  a  belief  that  he  had  a  good  cause  of 
action,  and  then  maliciously  detained  it  after  he  had  learned  that 
the  suit  was  groundless.^ 

§  735.  In  New  Jersey,  it  was  held,  that  an  action  for  malicious 
attachment  would  lie,  where  the  attachment  was  sued  out  of  a 
court  having  no  jurisdiction ;  and  that  in  the  declaration  it  was 
not  necessary  to  aver  that  the  defendant  ktww  that  the  court  had 
not  jurisdiction.  And  in  that  case  the  court  refused  to  allow  the 
cause  of  action  for  which  the  attachment  was  obtained  to  be  shown 
in  evidence.* 

§  736.  The  doctrine  intimated  in  the  last-cited  case  in  Massar 
chusett^,  that  tlie  plaintiff's  belief  of  his  haviug  a  cause  of  action, 
will  protect  him  from  an  action  for  malicious  prosecution,  has 
been  distinctly  recognized  and  announced  in  other  States,  in 
relation  to  the  grounds  on  which  the  attachment  is  sued  out,  as 
distinct  ftom  the  question  of  the  existence  of  a  cause  of  action. 
In  North  Carolina,  it  was  decided  tiiat  the  plaintiff's  belief,  caused 
by  tlie  defendant's  conduct,  tliat  the  defendant,  as  alleged  in  the 
affidavit,  had  absconded,  was  sufficient  to  protect  the  plaintiff 
from   this   action,  although  in  fact  the  defendant   had   not   ab- 

'  lv«8  V.  Buthalomew,  9  Conn.  3C 
'  Tomlinson  b.  Warner,  9  Ohio,  1 
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econded,^  So,  in  Pennsylvama,  in  a  similar  case,  it  was  held, 
that  the  question  was  not  whether  the  attachment  defendant  had 
really  absconded,  but  whether  his  conduct  was  such  as  to  justify 
the  plaintiff's  apprehensions,  and  to  make  recourse  to  the  attach- 
ment a  measure  of  reasonable  precaution.^  So,  in  Tennessee, 
where  tlie  plaintiff  sued  out  an  attachment  on  the  ground  that 
the  defendant  was  a  non-resident  of  the  State,  when  it  appeai'ed 
that,  though  he  had  been  two  years  absent  from  the  State,  and 
had  avowed  his  intention  to  remove,  yet  he  had  not  in  fact 
changed  his  domicile  ;  and  the  attachment  was  dismissed  ;  and  the 
defendant  brought  his  action  against  the  plaintiff  for  damages ;  it 
was  held,  that  a  recovery  could  not  be  had  merely  on  the  ground 
that  the  attachment  had  been  obtained  when  it  ought  not  to  have 
been,  but  that  the  probable  cause  given  by  the  defendant  must  be 
taken  into  consideration  as  a  defence.' 

§  787.  But  though  the  plaintiff's  belief  may  protect  him  from 
an  action  for  malicious  prorsccution,  the  question  still  arises,  as  to 
what  will  justify  such  a  belief.  In  reference  to  the  cause  of  action 
Jt  may  be  easy  to  show  the  grounds  of  the  belief;  but  perhaps  not 
so,  in  regard  to  the  special  ground  laid  for  obtaining  the  attach- 
ment. In  such  case  it  has  been  considered,  that  mere  representa- 
tions made  to  the  plaintiff  by  third  parties,  that  the  defendant  was 
about  to  abscond,  without  any  evidence  that  the  charge  was  true, 
or  that  the  plaintiff  bad  any  reason  to  believe  it  true,  or  made  any 
inquiry  into  the  matter,  were  no  ground  of  defence  to  him  when 
sued  for  malicious  prosecution.* 

§  738.  In  Alabama,  where,  as  we  have  seen,"  actual  damage  for 
a  merely  wrongful  attachment  may  be  recovered,  when  no  malice 
existed  or  is  averred,  the  plaintiff's  belief  of  the  existence  of  a 
cause  of  action,  or  of  facts  authorizing  the  issue  of  an  attachment, 
may  be  given  in  evidence  to  repel  the  presumption  of  malice,  and 
thereby  prevent  the  recovery  of  exemplary  or  vindictive  damages.^ 
And  so,  in  Louisiana,  it  was  considered  that  if  it  was  apparent 

>  Williams  s.  Rnnter,  3  Hawka,  MS. 

^  M'Collough  D.  Grisbobber,  i  Watts  &  Sergcftut,  SOI. 

*  Smith  V.  Story,  i  Humphreys,  169. 

*  Scbrimpf  u.  McAnUe,  13  Texas,  3S8. 
°  Ante,  §  157. 

'  Donnell  r.  Jones,  13  Alabmna,  490;  White  v.  Wyley,  17  Ibid.  167. 
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that  the  pkiutiff  in  the  attachment  hod  a  EufiBcioiit  or  very 
probable  cause  of  action,  and  was  prevented  from  gaining  a  judg- 
ment by  some  techoical  objection,  or  irregularity  in  the  proceed- 
ings, which  could  not  be  foreseen,  the  probability  and  justice  of 
tiie  demand  might  be  pleaded,  and  given  in  evidence  in  mitigation 
of  a  claim  for  vindictive  dam^es.' 

These  cases  are  equivalent  to  a  recognition  of  the  common  law 
principle  we  have  been  considering;  for  it  is  admitted  that  the 
plaintiff's  belief,  on'  proper  grounds,  would  be  sufficient  to  protect 
him  from  a  recovery  of  tltose  damages  which,  but  for  peculiar 
'  statutes,  would  bo  authorized  by  the  common  law,  and  could  be 
recovered  only  on  common  law  grounds. 

§  739.  In  the  cases  cited,  in  which  the  probable  cause  for  the 
attachment  is  inquired  into  as  a  bar  to  the  action,  it  will  be  found 
that  no  opportunity  existed  to  investigate  and  determine  that 
point  in  the  attachment  suit.  Where,  as  in  some  States,  the 
attachment  defendant  may  preliminarily  controvert  and  disprove 
the  truth  of  the  affidavit  on  which  the  attachment  issued,  that 
point  could  not  properly  become  the  subject  of  investigation  in 
the  action  for  malicious  prosecution.  For  if  the  truth  of  the 
affidavit  was  tried  in  the  attachment  suit,  and  determined  against 
the  plaintiff  there,  the  matter  would  be  reg  adjudicata,  and  of 
course  he  could  not,  when  sued  by  the  defendant,  set  up  the  truth 
of  the  affidavit  as  a  defence.^  On  the  other  Iiand,  the  attachment 
defendant,  if  the  affidavit  should  have  been  found  to  be  tnie, 
would  be  equally  precluded,  in  tiie  action  for  malicious  prosecu- 
tion, from  contesting  that  point;  or  if  he  failed  to  put  it  iu 
issue  iu  the  attachment  suit,  it  would  be  an  admission  of  the 
allegation  in  the  affidavit,  which  he  could  not  afterwards  retract 
or  deny. 

§  740.  But  even  where  this  course  may  be  pursued,  it  has  been 
held,  that  an  appearance  to  the  attachment,  entering  special  bail, 
and  confessing  judgment  for  only  a  part  of  tiie  sum  demanded,  is 
not  a  waiver  of  the  injury ;  for,  said  the  court,  "  the  defendant 
had  no  alternative  but  to  outer  special  bail  or  sec  his  property 
sacrificed  for  what  was  iu  fact  not  due.  An  appearance  thus  ex- 
torted, is  surely  not  an  admission  that  the  means  employed  wore 

1  Cox  r.  Bobinson,  S  Robinson  (La.),  313.     *  Hajden  d.  Sample,  10  Misionii,  SIS. 
[532^ 
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legal ;  and  a  creditor  caniiot  compel  the  payment,  even  of  a  just 
debt,  by  illegal  means." ' 

§  741.  In  a  suit  for  wrongfully  and  vezatiously  suing  out  an 
attachment,  on  the  ground  of  an  intended  departure  of  the  debtOT 
from  the  State,  it  is  not  admissible  for  the  defendant  to  give  in 
evidence,  as  proof  of  probable  cause,  declarations  of  the  debtor 
made  a  few  days  before  the  issue  of  the  attachment,  which,  when 
it  was  isEued,  had  not  come  to  the  knowledge  of  the  attachment 
plaintiff.  Declarations  accompaayiug  an  act  of  a  party,  from 
which  act  an  inference  is  sought  to  be  drawn  prejudicial  to  him, 
are  admissible  in  evidence,  as  characterizing  the  act,  and  as  ex- 
planatory of  the  intention  with  which  it  was  done.  But  to  form  a 
part  of  the  ret  gesUs,  such  declarations  must  be  made  at  the  time 
the  act  they  are  supposed  to  characterize  was  done,  and  must  be 
calculated  to  elucidate  and  unfold  the  nature  and  quality  of  the 
facts  they  were  intended  to  explain,  and  so  to  harmonize  with 
those  facts  as  obviously  to  constitute  one  transaction.  Declarar 
tions  not  of  this  character,  whether  made  before  or  after  the  act 
with  wliich  it  is  sought  to  connect  them,  are  not  part  of  the  ret 
getUe,  but  independent  facts,  and  are  not  admissible  in  evidence.^ 

§  742.  In  sach  a  case  as  that  stated  in  the  previous  section,  it 
is  equally  inadmissible  for  the  plaiutilT  to  rebut  the  evidence  of 
probable  cause,  by  proof  that  it  was  generally  reputed  in  the 
neighborhood  in  which  he  lived  that  he  was  going  abroad  on  a 
temporary  visit  aud  would  shortly  returu.* 

§  74S.  ^t  has  been  decided  in  Alabama,  that  the  attachment 
plaintiff,  when  sued  for  malicious  prosecution,  is  not  couHtied,  in 
his  defence,  to  showing  that  the  focts  on  which  he  sued  out  the 
attachment  existed  and  amounted  to  a  probable  cause ;  but  he 
may  show  that  other  causes  existed,  for  which,  under  the  statute, 
the  attachment  might  have  issued.  For  instance,  where  the 
ground  on  which  the  attachment  was  obtained  was,  that  the  dc- 
feitdaut  was  about  to  dispose  of  his  property  fraudulently,  with 
intent  to  avoid  the  payment  of  the  debt  sued  for ;  it  was  held,  in 
the  action  for  malicious  prosecution,  that  the  question  was,  not 

>  FosMr  V.  Sweeny,  14  Sergeant  4  Hawle,  3S6. 

'  Havis  D.  Taylor,  13  AJabuOH,  324. 

*  HavU  D.  Tsjlor,  13  Alabuns,  3S4 ;  Pitta  u.  BnTTaughi,  e  Ibid.  733. 
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whether  the  precise  grouod  stated  in  the  affidavit  vas  true,  but 
whether  the  attachment  was  wrongfully  or  vezatiously  sued  out ; 
and  that  it  was  a  complete  defence,  if  the  attachment  plaintiff 
could  show  that  an;  one  of  the  causes  existed  which  would  have 
warranted  him  in  resorting  to  tlie  process ;  for  iustance,  that  the 
defendant  was  about  to  remove  his  property  out  of  the  State,  with 
intent  to  avoid  the  payment  of  the  debt  upon  which  the  attachment 
was  founded.^  In  the  same  State,  it  was  also  intimated,  that  it 
might  be  shown  to  the  jury,  to  repel  the  presumption  of  malice, 
that  the  plaintiff  was  indebted  to  the  defendant  in  another  State, 
and  ran  away  from  there  with  his  property  to  avoid  the  payment 
of  his  debts.'  Ajid  it  vas  there  held,  that  the  insolvency  of  the 
attachment  defendant,  though  constituting  no  bar  to  an  action 
brought  by  him  against  the  plaintiff  for  maliciously  suing  out  the 
attachment,  was  proper  to  be  given  in  evidence,  as  a  circumstance 
to  bo  considered  by  tlie  jury  in  ascertaining  the  damages  he  had 
sustained  by  liis  credit  being  injui-ed.'  And  the  Supreme  Court  of 
that  State  decided,  that  while  it  was  inadmissible  for  the  defendant 
to  prove  that,  when  he  sued  out  his  attachment,  there  was  anotlier 
attachment  in  the  hands  of  the  sheriff  against  the  same  party,  yet 
he  might  prove  tliat  another  attachment  had  been  issued,  and  his 
knowledge  of  that  fact,  previous  to  the  jssuing  of  his  attachment, 
as  tending  to  rebut  the  presumption  of  malice  in  him.*  And  so 
he  may  show  iu  evidence,  that  tlie  attachment  was  taken  out  under 
advice  of  counsel ;  which  is  good  to  rebut  the  idea  of  malice,  but 
not  as  a  justification.^ 

^  744.  When,  in  the  attachment  suit,  the  plaintiff  shall  hav« 
recovered  judgment,  it  is,  until  reversed,  conclusive  of  probable 
cause,  so  far  as  indebtedness  enters  into  that  questioa ;  and  in  the 
action  for  malicious  attachment  there  can  be  no  re-examiimtion 
of  that  point,"  Not  so,  however,  wlien  the  judgment  in  tlie  at- 
tachment Buit  shall  have  been  for  the  defendant.  There,  the 
attachment  plaintiff,  when  sued  for  malicious  attachment,  may,  in 
order  to  show  probable  cause,  give  evidence  to  prove  that  there 

'  Kirkae;  r.  Jonen,  T  Alabama,  629. 

*  Melton  V.  Troutman,  15  Alabama,  535 

■  Donncll  v.  Jonea,  13  AJnbama,  «90.     See  Majfleld  v.  CottOD,  SI  Texu,  1. 

*  Yarbraueli  u.  Hudaoa,  19  Alabama,  653;  Qaldamith  v.  Picard,  27  Ibid.  Its. 
'  Baver  v.  Wcbatcr,  3  Iowa,  502. 

*  Jones  i'  Kirkeey,  10  Alabama,  839. 
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iras  a  debt,  though  he  fuled  to  recover  on  it.  The  questioD  is  not 
whether  a  demand  shall  he  recsorered,  upou  which  a  jury  has  be- 
fore passed,  and  the  court,  upon  their  verdict,  has  conndered  ought 
not  to  be  recovered ;  but  whether  the  attachment  plaintiEr  had 
probable  cause  for  instituting  the  proceeding,  and  if  he  bad  not, 
whether  he  was  inSuenced  by  malice.  Any  evidence,  then,  which 
goes  to  establish  the  existence  of  the  demand  at  the  lime  the  at- 
tachment was  bsued,  tends  to  prove  probable  cause,  and  to  rebut 
the  presumption  of  malice  which  would  arise  from  the  discharge 
of  the  defendant  in  the  attachment  suit.* 

§  745.  The  rules  as  to  damages,  applicable  in  other  cases  of 
malicious  prosecution,  apply  to  actions  for  malicious  attachment. 
Those  rules  are  thus  expressed  by  Mr.  Greenleaf :  "  Whether  the 
plaintiff  has  been  prosecuted  by  indictment,  or  by  civil  proceed* 
ings,  the  principle  of  awarding  damages  is  the  same ;  and  he  is 
entitled  to  indemnity  for  the  peril  occasioned  him  in  r^ard  to  his 
life  and  liberty,  for  the  injury  to  his  reputation,  his  feelings,  and 
his  person,  and  for  all  the  expenses  to  which  he  necessarily  has 
been  subjected.  And  if  no  evidence  is  given  of  particular  dam- 
ages, yet  the  jury  are  not  therefore  obliged  to  find  nominal  damages 
only.  Where  the  prosetution  was  by  suit  at  common  law,  no 
damages  will  be  given  for  the  ordinary  taxable  costs,  if  they  were 
recovered  in  that  action  j  but  if  there  was  a  malicious  arrest,  or 
the  suit  was  maliciouB,  and  without  probable  cause,  the  extraordi- 
nary costs,  as  between  attorney  and  client,  as  well  as  all  other 
expenses  necessarily  incurred  in  defence,  are  to  be  taken  into  the 
estimate  of  damages."" 

In  Alabama  it  was  held,  that  fees  paid  to  counsel  for  defending 
the  original  suit,  if  reasonable  and  necessarily  incurred,  might  be 
proven  and  taken  iuto  consideration  by  the  jury  in  the  assessment 
of  damages ;  ^  and  that  injuries  to  the  credit  and  business  of  a 
merchant,  resulting  from  taking  out  an  attachment  against  him  on 
the  ground  of  fraud,  might  legitimately  he  averred  and  proved.* 
But 'where,  in  such  a  case,  a  witness  was  asked  "  what  was  the 
usual  proSt  made  by  such  establishments  in  the  neighborhood  of 

1  MonliBll  D.  Betner,  IT  Alabuns,  83S.    8«e  Oaddii  c,  Lord,  10  Iowa,  Kl. 

*  it  GreealeaT  on  Endence,  §  4!>6. 

*  Marsh&ll  D.  Betner,  17  Alabama,  S3S. 

*  GoldsmJtb  V.  Picnrd,  37  Alabama,  14S ;  O'Ondj  «.  Jnltan,  34  Ibid.  SS. 
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the  plaintiff  in  the  same  kind  of  business,"  iho  question  vas  held 
inadmissible,  because  such  testimony  could  furnish  no  reliable 
data  for  determining  the  loss  sustained  b;  the  plaintiff;  while  its 
tendency  iras  to  multiply  the  issues  before  the  jury  almost  iud^ 
nitely.* 

1  0'<^«dj  o.  Julun.  S4  AUUm^  88. 
[586] 
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THE  LEADING  STATUTORY  PROVISIONS  OF  THE  SEVE8AL  STATES  AND 
TEBBITORIES  OF  THE  UHITED  STATES,  ffl  EELATION  TO  SUITS  BY 
ATTACHMENT. 


ATTACH1IENT3  may  issue:  I.  To  eororce  the  collection  of  a  debt, 
whether  it  be  due  or  not,  at  the  lime  the  attachment  ia  taken  out :  2.  For 
ftny  moneyed  demand,  the  amount  of  which  can  be  certainly  ascertained: 
3.  To  recover  dnmages  for  a  breach  of  contract,  when  the  damageB  are  not 
certain  or  liquidated :  4.  When  the  action  sounds  in  damages  merely. 

The  following  are  the  grounds  of  attachment:  — 

1.  When  the  defendant  resides  out  of  the  State.    - 

2.  When  the  derendant  absconds. 

8.  When  the  defendant  secretes  himself  bo  that  the  ordinaiy  process  of 
law  cannot  be  served  on  him. 

4.  When  ibe  defendant  is  about  to  remove  out  of  the  State. 

5.  When  the  defendant  is  about  to  remove  his  property  out  of  the  State, 
BO  that  the  plaintiff  will  probably  lose  his  debt,  or  have  to  sue  for  it  in 
another  State. 

6.  Whea  ihe  defendant  is  about  fraudulently  to  dispose  of  his  proper^. 

7.  When  the  defendant  has  fraudulently  disposed  of  hia  property. 

8.  When  the  defendant  has  moneys,  property,  or  effects,  liable  to  satlBfy 
his  debts,  which  lie  fraudulently  withholds, 

For  causes  of  action  specified  under  the  first  two  heads  above  stated,  an 
attachment  may  be  i^ued  by  any  judge  of  the  Circuit  Conrt,  returnable  to 
any  county  in  the  State,  or  by  the  clerk  of  the  (Srcoit  Court,  judge  of  the 
Probate  Court,  or  any  justice  of  the  peace,  within  their  respective  counties. 
In  cases  under  those  heads,  the  ofiicer,  before  issuing  the  attachment,  most 
require  the  plaintiff,  hid  agent  or  attorney,  to  make  in  writing  and  subscribe 
an  oath  of  the  amount  of  the  debt  of  demand,  and  that  it  is  justly  due; 
also,  that  one  of  the  grounds  of  attachment  above  specified  exists,  and  that 
the  attachment  is  not  saed  out  for  the  purpose  of  vexing  or  harassing  the 
defendant.     He  must  further  require  the  plaintifli  hia  agent  or  attorney, 


D.qit.zeaOvGoOt^lc 


640  APPENDIX 

to  ex«cate  a  bond  in  double  the  amonnt  clumed  to  be  due,  with  auffident 
flure^,  payable  to  the  defendant,  with  condition  that  the  plaintiff  will 
prosecute  the  attachment  to  effect,  aad  pay  the  defendant  all  such  damages 
as  he  may  Bustain  from  the  wrongful  or  vexatious  suing  out  of  the  at- 
tachment. 

For  cauees  of  action  spedfied  under  the  third  and  fourth  heads  above 
Stated,  the  attachment  can  he  issued  only  by  a  judge  of  the  Circuit  Coart 
or  chancellor,  returnable  to  any  county.  When  an  attachment  is  applied 
for  in  those  caaes,  the  judge  or  chancellor,  before  issuing  it,  must  require 
the  plaintiff,  his  i^nt  or  attorney,  in  addition  to  the  affidavit  and  bond 
required  in  other  cases,  to  make  affidavit  in  writing  of  the  spedal  facts 
and  circumstances,  so  as  to  enable  him  to  determine  the  amonnt  for  which 
a  levy  most  be  made ;  which  snm  may,  at  the  discretion  of  the  court,  be 
reduced,  at  the  return  term  of  the  attachment,  on  affidavit  of  the  defendant, 
and  the  levy  released  to  the  amount  of  such  rgduction. 

A  non>reeident  may  obtain  an  attachment  against  a  non-resident  for  an 
existing  debt,  or  ascertained  liability ;  but  the  plaintiff,  his  agent  or  at- 
torney, must,  in  addition  to  the  oath  necessary  in  other  cases,  swear  that 
according  to  the  beat  of  his  knowledge,  information,  and  belief,  the  defend- 
ant has  not  sufficient  proper^  within  the  State  of  his  residence,  wherefrom 
to  satisfy  the  debt ;  and  must  also  give  bond  as  in  other  cases,  with  sure^ 
resident  in  this  State. 

Corporations,  either  foreign  or  domestic,  may  sne  or  be  ened  by  attach- 
ment. 

Attachments  may  be  executed  on  real  and  personal  proper^,  and  by 
summoning  garnisheea. 

The  garnishee  is  liable  for  indebtedness,  to  the  defendant,  and  for  per^ 
4onal  and  real  pr<^rty  and  choses  in  action,  belonging  to  the  defendant. 

An  attachment  may  be  levied  on  the  joint  and  separate  estate  of  joint 
obligors,  promisors,  or  partners,  whether  resident  or  noa-residenL 

Executors  and  administrators  may  be  garnished  for  a  debt  due  by  the 
testator  or  intestate  to  the  defendant ;  and  for  debts  due  to  legatees  or  dis- 
tributees i  but  no  judgment  can  be  rendered  against  them  on  account  <£  the 
latter,  until  a  settlement  of  the  estate,  unless  they  assent  to  the  legacy,  or 
admit  assets  to  pay  the  amount  claimed,  or  some  portion  thereof,  out  of  the 
distributive  share  of  the  debtor. 

Money  in  the  hands  of  an  attorney  at  law,  sheriff,  or  tmstee,  may  be 
attached ;  as  also  may  a  debt  in  suit.' 

To  obtein  an  attachment,  the  creditor  mast  file  with  his  declaration  an 
affidavit,  c£  himself  or  some  other  person  for  him,  stating  that  the  defend- 
1  Code  of  AlabBiDs  of  1BS3,  Tide  S,  Ch.  L 
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ant  is  juattf  iniJebted  to  the  pliuntiff  in  a  sum  Btated,  and  also  that  the 
defendant  is  not  a  resident  of  the  State,  or  tliat  he  is  about  to  remove  oat 
of  the  State,  or  that  he  is  about  to  remove  his  goods  and  effects  out  of  the 
State,  or  that  he  so  secretes  himself  that  the  ordioaiy  process  of  law  can- 
not be  served  on  him ;  and  shall  also  file  a  bond  to  the  defendant,  with 
sufficient  secnritj,  to  be  approved  bj  the  clerk,  in  double  the  amount  of 
his  cltum  as  sworn  to,  conditioned  that  be  will  prove  hia  debt  or  demand 
on  a  trial  at  law,  or  that  he  will  pay  such  damages  as  shall  be  adjudged 
against  him. 

The  writ  authorizes  the  attachment  of  the  defendant  bj  all  and  sinipilar 
bis  goods  and  chattels,  lands  and  tenements,  credits  and  effects;  and  tinder 
it  any  person  in  whose  hands  or  possession  are  any  such  lands,  tenements, 
goods,  chattels,  moneys,  lU'ediL-',  or  effects  of  the  def^idant,  may  be  sum- 
moned as  garnishee,  and  may  be  required  to  answer  allegatdona  and  inter- 
rogatories exhibited  t^ainat  him.  Hia  answer  may  be  denied  by  tlie 
plaintiff,  aod  a  trial  of  the  truth  thereof  be  had.' 

o  A  I,  I F  o  B  N I A . 

Creditors  may  proceed  by  attacbment. 

Before  an  attachment  shall  be  issned,  the  plaintiff,  his  agent  or  attorney, 
shall  take  and  subscribe  an  affidavit  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  two  hundred  doUars  or  over,  specifying  the  amoont 
as  near  as  may  be,  over  and  above  all  legal  set-<rf^  and  that  the  snm  is 
due  upon  contract,  express  or  implied,  and  that  the  deponent  knows,  or  has 
good  reason  to  believe,  either :  — 

1.  That  the  defendant  has  absconded,  or  is  abont  to  abscond  from  this 
Slate,  or  that  he  is  concealed  therein  to  the  injary  of  bis  creditors;  or, 

2.  That  the  defendant  has  removed,  or  is  about  to  remove  any  of  his 
property  out  of  this  State,  with  intent  to  defraud  his  creditors ;  or, 

3.  That  he  fraudulently  contracted  the  debt,  or  iuciirred  the  obligation, 
respecting  which  the  suit  is  brought ;  or, 

4.  That  Uie  defendant  is  a  non-resident  of  this  State ;  or, 

5.  That  the  defendant  has  fraudulently  conveyed,  disposed  of,  or  con- 
cealed his  property,  or  a  part  of  it,  or  is  about  fraudulently  to  convey, 
dispose  of,  or  conceal  the  sante,  or  a  part  of  it,  with  intent  to  defraud  hia 
creditors. 

Before  an  attachment  can  issue,  the  plmntiff,  or  some  responsible  person 
in  his  behalf,  shall  execute  a  bond  with  sufficient  surety,  in  a  sum  at  least 
double  the  amount  of  the  demand  sworn  to,  payable  to  the  defendant,  and 
conditioned  that  the  plaintiff  shall  pay  to  the  defendant  all  damages  that  he 
mi>y  incur  by  reason  of  the  wrongful  suing  out  of  the  writ. 

Pending  the  actioa,  the  court,  upon  being  satisfied  of  the  insuffidency 
"  English's  Digest  of  SCalutss  of  A 


D.qit.zeaOvGoOt^lc 


542  APPENDIX. 

of  the  bond,  may  require  another  bend,  «aA  sach  further  sarety  as  shall 
be  necessary. 

The  writ  xhall  command  the  sheriff  to  attach  bo  mnch  of  the  lands,  ten- 
emente,  goods,  chattels,  moneys,  and  effects  of  the  defendant,  not  exempt 
from  execution,  wheresoever  the  same  may  be  fonDd  within  the  comity,  as 
will  be  sufficient  to  satisfy  the  plaintiff's  demand. 

Real  estate  shall  be  bound,  and  the  atlachment  shall  be  a  lien  thereon, 
from  the  time  when  a  certified  copy  of  the  attachment,  with  a  description 
of  such  real  estate,  shall  be  deposited  in  the  recorder's  office  of  the  county 
where  it  is  situated  ;  and  the  recorder  shall  note  on  the  writ  the  day,  hour, 
and  minute  when  he  received  it. 

Attachment  may  issue,  although  the  debt  or  demand  of  the  plaintiff  be 
not  due,  when  it  is  shown  by  the  affidavit :  lat.  That  the  defendant  is  about 
to  abscond  from  the  Slate,  or  that  he  is  concealed  therein,  to  the  injury  of 
his  creditors ;  or,  2d.  That  be  is  about  to  remove  any  of  his  property  oat 
of  the  Stale,  or  that  he  is  about  fraudulently  to  convey,  dispose  of,  or  con- 
ceal the  same,  with  intent  to  defraud  hu  creditors.  In  such  case  no  judg- 
ment shall  be  rendered  until  the  debt  becomes  due,  but  the  attachment 
shall  give  a  lien  as  in  other  cases. 

if  the  plaintiff,  or  any  one  in  bb  behalf,  make  affidavit,  stating  that  he 
verily  believex  that  any  person  (naming  him)  hae  money,  property,  credits, 
or  effects  in  bis  possession  belonging  to  the  defendant,  or  is  indebted  to  the 
defendant,  and  deliver  the  affidavit  to  the  officer  having  the  writ,  the  officer, 
if  he  cannot  attach  such  property  and  get  possession  thereof,  shall  serve 
the  writ  and  affidavit  upon  such  person,  by  giving  him  a  copy  thereof  with 
a  written  notice  to  appear  in  court  at  the  return  of  the  writ.  From  the 
day  of  such  service,  the  person  so  notified  as  garnishee  shall  stand  liable 
to  the  plaintiff  in  attachment,  to  the  amount  of  the  property,  moneys,  and 
credits  in  his  hands,  and  debts  due,  or  to  become  due,  from  him  to  the 
defendant,  and  shall  attend  the  court  in  accordance  with  the  notice,  and 
answer  under  oath  all  questions  put  to  him  touching  the  property,  credits, 
and  effects  of  the  defendant  in  the  garnishee's  possession,  or  within  his 
knowledge,  and  as  to  all  debts  then  due,  or  to  become  due  from  him  to  the 
defendant. 

If  the  answer  of  the  garnishee  be  not  satisfactory  to  the  pluntiff,  an 
i^ue  shall  be  made  up  between  the  plaintiff  and  the  garnishee,  and  tried 

COLORADO. 

An  attachment  issues,  upon  any  creditor,  his  agent  or  attorney,  filing  an 
affidavit  and  bond  in  the  office  of  the  clerk  of  the  District  Court 

The  affidavit  mnst  state  that  the  defendant  b  indebted  to  such  creditor 

1  Laws  of  Caljfonua,  1849-50,  pp.  413-416. 
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in  a  Bum  ezceediag  twenty  dollars,  BtaUng  the  nature  and  amoDot  of  snch 
indebtednesa,  aa  near  aa  may  be,  and  that  the  debtor 

1.  Has  departed,  or  is  about  to  depart  from  tlue  Slats,  with  the  intention 
of  having  hia  eSbcts  removed  tbertfrom ;  or, 

2.  Is  about  to  remove  his  property  &om  this  State,  to  the  injury  of  aooh 
creditor;  or, 

3.  Conceals  himseir,  at  stands  in  defiance  of  an  officer,  so  that  procen 
cannot  be  served  upon  him ;  or, 

4.  Is  not  a  resident  of  this  State  ;  or, 

5.  Is  converting,  or  is  about  to  convert,  hia  property  into  money,  or 
otherwise  dispose  thereof,  nith  the  intent  of  placing  it  beyond  the  reach  of 
such  creditor. 

The  bond,  with  security,  must  be  in  double  the  sum  awom  to  be 
due,  conditioned  for  the  satisfying  of  all  coats  which  may  be  awarded 
to  the  defendant,  or  to  any  others  interested  in  the  proceedings,  and  all 
damages  which  shall  be  recovered  against  the  plaintiff  for  wrongfully  suing 
out  the  atta<^meaL 

Under  the  writ,  lands,  teuepients,  goods,  chattels,  rights,  credits,  moneys, 
and  effects  of  the  debtor  may  be  attached. 

When  the  officer  is  unable  to  find  property  of  the  defendant,  sufficient  to 
saUsfy  the  writ,  he  must  eunimon  all  persons  within  his  county,  whom  the 
creditor  shall  designate  as  having  any  property,  effacta,  or  choses  in  action 
in  their  possession  or  power,  belonging  to  the  defendant,  or  who  are  in  any 
wise  indebted  to  the  defendant,  to  appear  and  answer  as  garnishees.' 

OOMMEC  TIGHT. 

The  process  in  dvil  actions  in  this  State  is  by  sammons  or  attachmenL 

Attachment  may  be  granted  against  the  goods  and  chattels  of  the  de- 
fendant, and  for  want  thereoi^  against  his  lands,  or  against  bis  person,  when 
not  exempted  fk>m  imprisonment  on  the  execution  in  the  snit. 

When  the  plaintiff  prays  out  an  attachment,  a  sufficient  bond  most  be 
given,  conditioned  to  prosecute  his  action  to  effect,  and  answer  all  damages 
in  cose  he  make  not  his  plea  good. 

Whenever  the  goods  or  effects  of  a  debtor  are  concealed  in  the  hands  of 
his  attorney,  agent,  &ctor,  or  trustee,  ao  that  they  cannot  be  found  to  be 
attached,  or  where  debts  are  due  from  any  person  to  a  debtor,  any  creditor 
may  bring  his  action  against  such  debtor,  and  insert  in  his  writ  a  direction 
to  the  officer  lo  leave  a  true  and  attested  copy  thereof,  at  least  fourteen 
days  before  the  session  of  the  court  to  which  it  b  relumable,  nith  such 
debtor's  athnney,  agent,  factor,  trustee,  or  debtor,  or  at  the  place  of  his  or 
their  usual  abode,  and  it  shall  be  the  duty  of  the  officer  serving  such  writ 
to  leave  a  copy  thereof  according  to  such  direction  ;  and  from  the  time 
'  Laws  of  Colorado  of  1961,  pp.  SOI  a  leq. 
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of  leaving  Bnch  copy,  all  the  goods  and  e&ecti  in  the  handa  of  snch  atttor- 
ney,  agent,  factor,  or  trustee,  and  any  debt  doe  from  each  debtor  to  the 
defendant,  shall  be  secured  in  hia  hands,  to  pay  snch  judgment  as  the 
plaintiff  shall  recover,  and  may  not  otherwise  be  disposed  of,  hy  snch  attor- 
ney, agent,  &ctor,  trustee,  or  debtor. 

The  garnishee  so  summoned  may  be  required  to  appear  in  court,  uid 
answer  on  oath  whether  he  has  any  goods  or  effects  of  tha  defendant,  or  is 
indebted  to  him. 

Any  debt,  legacy,  or  distribative  share,  due,  or  which  may  become  due,  to 
any  person,  from  the  estate  of  any  deceased  peraon,  or  from  any  JaBolvent 
estate  assigned  for  die  benefit  of  creditors,  may  be  attached  in  the  hauds 
of  the  executor,  administrator,  or  trustee.' 

A  writ  of  domestic  attachment  issues  against  an  inhabitant  of  this  State 
after  a  return  to  a  summons,  or  capias,  sued  and  delivered  to  the  sheriff,  tea 
days  before  the  return  thereof,  showing  that  the  defendant  cannot  be  fbnnd, 
and  proof,  satisfactory  to  the  coart,  of  the  caoaa  of  acdon ;  or  upon  affidavit 
made  hy  the  plaintifT,  or  some  other  credible  penon,  that  the  defendant  is 
justly  indebted  to  the  plaintiff  in  a  sum  exceeding  fifty  dollars,  and  haa 
absconded  from  the  plaoe  of  his  nsual  abode,  or  gone  out  of  the  State,  with 
intent  to  defraud  his  creditors,  or  to  elude  process,  as  is  believed. 

A  writ  of  foreign  attachment  issues  against  any  person  not  an  bhabitant 
of  (his  State,  afler  a  return  to  a  summonsi  or  capias,  issued  and  delivered  to 
the  sheriff,  ten  days  before  the  return  thereof,  showing  that  the  defendant 
cannot  be  found,  sad  proof,  satisfactory  to  Che  court,  of  the  cause  of  action ; 
or  upon  aSdavit  made  by  the  plaintiff,  or  some  other  credible  person,  Uiat 
the  defendant  resides  out  of  the  State,  and  is  justly  indebted  to  the  plaintiff 
in  a  sum  exceeding  fifty  dollars. 

The  writ  of  attachment  commands  the  officer  to  attach  the  defendant  by 
all  his  goods  and  chattels,  rights  and  credits,  lands  and  tenements,  in  whoee 
hands,  or  possession,  soever,  tbe  same  may  be  found  in  his  bailiwick ;  and  to 
summon  the  defendant's  garnishees  to  appear  in  court  to  declare  what  goods, 
chattels,  rights  credits,  moneys,  or  effects  they  have  in  their  hands. 

The  attachment  is  dissolved  by  the  defendant's  appearing  and  putting  in 
special  bail,  at  any  time  before  judgment. 

On  the  return  of  tbe  writ,  the  court  appoints  three  persons  to  audit  the 
claims  of  the  defendant's  creditors,  and  to  adjust  and  ascertain  all  their  de- 
mands, including  that  of  the  attachment  plaintiff.  These  auditors  give  pub- 
lic notice  to  the  defendant's  creditors,  of  the  time  and  placeof  their  meetingi; 
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ud  tb«;r  investigate  uij  claiatB  presented,  in  any  form  the;  judge  beet,  and 
may  examine  any  creditor  upon  oath. 

On  the  receipt  of  the  prooeeda  of  sale  of  the  property  attached,  the 
anditors  calculate  and  settle  the  proportions  and  dividends  iae  tiie  sereral 
creditors,  allowing  to  the  creditor  attaching  and  prosecuting  the  same 
to  judgment,  a  doable  share,  or  dividend,  if  such  shall  not  exceed  his 
debt 

Creditors  fuling  to  present  their  claims  to  the  auditors,  or  to  make  proof 
thereof,  are  debarred  from  receiving  any  share  or  dindend  in  the  diatribn- 
tion  to  be  made  by  the  anditors ;  and  before  any  creditor  shall  receive  any 
dividend,  he  must  enter  into  recognizance,  vrith  surety,  to  secure  the  repay- 
ment of  the  same,  if  the  debtor  shall,  within  one  year  thereafter,  appear 
in  the  court,  and  disprove  or  avoid  the  debt  upon  which  the  dividend  is 
paid.* 

FLOBIDA.. 

An  attachment  issues,  upon  the  pluntiff,  his  agent  or  attorney,  making 
oath  in  writing,  that  the  amonnt  of  the  debt  or  sum  demanded  is  actually 
due,  and  also  that  the  party  fhira  whom  it  is  due  is  actually  removing 
out  of  the  Slate,  or  resides  beyond  the  limits  thereof  or  absconds,  or  cod- 
ceala  himgeir,  ra  that  the  (Hdinary  process  of  law  cannot  be  served  upon 
him,  or  is  removing  his  property  beyond  the  limits  of  the  State,  or  McreCing, 
or  fraudulently  disposing  of  the  same,  for  the  purpose  of  avoiding  the 
payment  of  his  just  debts. 

When  an  executor  or  administrator  resides  or  has  removed  beyond  the 
limits  of  this  State,  and  there  are  assets  of  the  testator  or  intestate  in  this 
State,  an  attachment  may  be  obtained  agunst  such  assets,  upon  oath  being 
made  of  the  debt  or  sum  demanded  being  actually  dne,  and  that  the  ex- 
ecutor or  administrator  re8ides  or  has  removed  beyond  the  limits  of  tbi> 
State;  unless  be  have  an  authorized  and  publicly  known  agent  in  the 
State ;  in  which  case  a  summons  served  on  the  agent  is  as  valid  as  if  served 
on  bis  principal. 

No  attacbmebt  issues  until  the  plaintiff,  in  person,  or  by  his  agent  or  at 
tomey,  enters  into  bond,  with  at  least  two  good  and  sufficient  securities, 
payable  to  the  defendant,  in  at  least  double  the  debt  or  sum  demanded,  con- 
ditioned to  pay  all  ooels  and  damages  the  defendant  may  sustain  in  conse- 
quence of  improperly  suing  out  the  attachment ;  and  this  bond  shall  not, 
on  account  of  informality,  be  adjudged  void,  as  agiunst  the  obligors,  nor 
•hall  they  be  discharged  there&om,  although  the  attachment  be  dissolved 
by  reason  thereof. 

In  the  case  of  two  or  mora  attachments  against  the  same  person,  and 

several  judgments  obtained  at  the  same  term,  they  shall  be  satisfied  pro 

rata,  out  of  the  judgments  obtwned  against  the  garnishees  in  any  of  the 

1  Beviaed  Sutntea  of  Delawsra  of  185S,  ch.  lOi. 
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BnitB,  uoless  tbe  defendant  have  Bnffid^it  other  propertj  to  satlaff  the 
game. 

An  attachmeDt  may  issue  on  a  debt  not  due,  if  ibe  same  will  become  due 
within  nine  months  from  the  time  the  nrit  is  applied  for,  and  the  debtor  is 
at  that  time  actually  removing  his  property  beyond  tbe  limits  of  the  StatBi 
or  ia,  fraudulently  disposing  of  or  secreting  tbe  same,  for  tbe  parpo$e  of 
avoiding  tbe  payment  of  his  just  debts. 

Where  no  properly  of  the  defendant  can  be  found  to  levy  on,  any  per- 
son owing  the  defenduit,  or  having  any  moneyB,  goods,  chatleld,  or  effects 
of  tbe  defendant  in  his  bands,  may  be  summoned  as  garnishee  j  but  if  the 
plaintiff  fail  to  obtain  a  judgment  agunst  the  garnishee,  no  judgment  shall 
be  rendered  against  tbe  defendant,  and  if  judgment  shall  have  been  ren- 
dered against  him,  it  shall  be  cancelled.' 

QEOSQIA.. 

The  judges  of  the  superior  court,  or  justices  of  the  inferior  court,  or 
any  one  of  them,  and  any  justice  of  the  peace,  npon  complaint  made  on 
oath  by  a  creditor  that  his  debtor  resides  out  of  the  State,  or  is  actually 
removing  without  the  limits  of  the  State,  or  any  county,  or  absconda,  or 
conceids  himitelf,  or  stands  in  defiance  of  a  peace  officer,  so  that  the  ordi- 
nary proce^  of  law  cannot  be  served  on  him,  may  grant  an  attachment 
against  the  estat«  of  such  debtor.  The  remedy  by  attachment  may  be 
resorted  to  by  non-resident  as  well  as  resident  creditors. 

The  affidavit  may  be  made  by  the  creditor,  or  his  agent  or  attorney,  in 
fact  or  at  law,  by  swearing  to  the  best  of  his  belief,  from  the  evidence  in 
his  possession ;  and  in  case  of  non-resident  creditors  may  be  made  before 
any  Commissioner  appointed  by  tbe  State  of  Greorgia  to  take  affldaviis,  or 
before  any  judge  or  judicial  officer  authorized  to  administer  oaths,  or  before 
any  Notary  Public. 

Before  the  attachment  can  issue,  the  plaintiff*,  or  his  agent  or  attorney  at 
law,  or  in  fact,  shall  execute  a  bond  to  the  defendant,  with  security,  in  a 
sum  at  least  equal  to  double  the  amount  sworn  to  be  due,  or  to  become 
due,  tor  satisfying  and  paying  all  costs  which  may  be  incurred  by  the 
defendant,  in  case  the  pbin tiff  shall  discontinue,  or  be  cast  in,  his  suit,  and 
also  ull  damages  which  may  be  recovered  against  the  plaintiff  for  suing  out 
the  same. 

Where  a  debt  is  not  dae,  and  the  debtor  is  removing,  or  is  about  to 
remove  without  the  limits  of  the  State,  and  oath  is  made  by  the  creditor, 
bis  agent  or  attorney,  of  the  amount  of  the  debt  to  become  due,  and  that 
tbe  debtor  is  removing,  or  is  about  to  remove  without  the  limits  of  tbe 
Stale,  an  attachment  may  issue  against  the  property  of  tbe  debtor. 

In  any  case  where  a  person  has  been  a  secuiity  for  another  in  a  note, 
'  Thompeon's  Digest  of  Florida  Laws,  of  1847,  pp.  SGT^STS. 
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obligation,  or  other  instniment  of  writing,  and  fau  been  compelled  to  pa; 
off  the  Bame  by  legal  proceaa,  or  has  paid  b;  being  called  apoo  bj  the  per- 
son holding  Buch  not«,  obligation,  or  other  ioslrametit  in  writing;  and  in 
cases  where  suit  is  pending  on  such  note,  &a.,  against  the  principal,  nnd 
aecarity  or  iiecnricie»>,  or  against  either  or  any  of  them,  and  in  cases  when 
such  note,  &c.,  to  which  there  is  security  is  not  due  and  the  principal  debt- 
or is  removing,  or  is  about  to  remove,  or  has  removed  without  the  limiiii 
of  the  State  or  any  coonty  ;  and  oath  being  made  by  the  security,  his  agent, 
or  attorney,  in  fact  or  at  law,  of  the  facts,  and  of  his  liability  on  such  note, 
&C.,  and  that  his  principal  is  removing,  or  is  about  to  remove,  or  has 
removed,  without  the  limits  of  the  State,  or  any  connty  therein,  an  attach- 
ment may  issue  against  the  debtor,  in  favor  of  the  secarity.  And  in  such 
cases,  where  the  security  has  already  paid  the  debt,  he  may  proceed  to 
judgment  aa  in  other  cases;  and  where  a  suit  is  pending  against  the  securi- 
ty, or  where  the  debt  is  not  yet  due,  the  security  shall  have  a  lien  on  (he 
attached  property  of  the  principal,  until  such  property  is  replevied,  or  the 
principal  shall  give  good  and  sufficient  security  to  the  plaintiff  for  the  pay- 
ment of  such  note,  &c^  when  it  shall  become  due,  or  at  the  termination 
of  the  suit ;  —  and  in  case  the  property  shall  not  be  replevied,  the  plaintiff 
shall  be  admitted  to  proceed  to  establish  his  demand  as  though  the  debt  was 
due,  or  the  suit  against  the  security  was  determined. 

Indoreers  of  notes,  obligations,  and  all  other  instruments  in  writing,  are 
entitled  to  the  same  remedy  as  provided  for  securities. 

In  all  cases  the  attachment  first  served  shall  be  first  satisfied. 

Ko  lien  shall  be  created  by  the  levying  of  on  attachment,  to  the  excln- 
eion  of  any  judgment  obtained  by  any  creditor,  before  judgment  is  obtidned 
by  the  attaching  creditor. 

Judgment  on  attachment  shall  bind  no  other  property  than  that  attached, 
unless  the  defendant  shall  come  in  terms  of  the  law,  and  be  made  a  party 
to  the  atUchment. 

Garnishments  ore  not  restricted  to  cases  of  attachment,  but  may  be 
made  in  all  cases  whatsoever,  either  at  law  or  in  equity,  whether  the 
subject-matter  of  the  suit  be  a  debt  or  not;  upon  the  plaintiff,  or  his  agent 
or  attorney,  making  an  affidavit  of  the  amount  of  the  debt  which  he  be- 
lieves to  be  due,  and  that  he  is  apprehensive  of  the  loss  of  the  same  or 
some  part  thereof  unless  the  summons  of  garnishment  issue;  and  may  be 
made  in  all  cases  where  execution  has  been  issued  on  a  judgment. 

Garnishees  are  required  to  answer  as  to  indebtedness  to  the  defendant, 
and  alio  as  lo  money,  effects,  property,  either  real  or  personal,  or  evidences 
of  debt  belonging  to  the  defendant,  in  their  bands  or  possession,  at  the  time 
of  service  of  the  summons.^ 

1  Hatchkisg'9  Compilsiion  of  Qeorgia  Lawi,  of  IS4S,  pp.  &51-S6! ;  Cobb's  Digeit  of 
GeorgiB  Lawn,  of  1S5I,  pp.  69- 8S. 
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Attftcbmenti  are  issned  hj  the  Clerks  of  the  Circuit  Courts. 

If  any  credjtor,  his  agent  or  attorney,  file  an  affidavit  in  the  office  of  the 
Cleik,  setting  forth  that  the  defendant  is  indebted  to  him,  in  a  sum  exceed- 
ing twenty  dollare,  stating  the  nature  and  amount  of  the  indebtedness,  as 
near  as  may  be,  and  that  the  defendant  has  departed,  or  is  about  to  depart, 
firom  the  State,  with  the  intention  of  having  his  efFects  removed  therefrom  ; 
or  is  about  to  remove  his  property  from  the  State,  to  the  injury  of  the 
plaintiff;  or  conceals  himself,  or  stands  in  defiance  of  an  officer,  eo  that 
process  cannot  be  served  upon  him ;  or  ia  not  a  resident  of  the  Slate ;  the 
Clerk  issues  an  attachment,  commanding  the  lands,  tenements,  good;,  chat- 
tels,  rights,  credits,  moneys,  and  eFects  of  the  defendant,  of  every  kind,  in 
whose  hands  or  possession  the  same  may  be  found,  or  so  much  thereof  as 
will  be  sufficient  to  satisfy  the  claim  sworn  to,  with  interest  and  costs  of 
suit. 

Before  issuing  the  attachment,  the  Clerk  shall  take  bond  and  security 
from  the  plaintiff,  his  agent  or  attorney,  payable  to  the  defendant,  in 
double  the  sum  sworn  to  be  due,  conditioned  that  tlie  plaintiff  shall  prose- 
cute his  suit  with  effect,  or,  in  case  of  failure  therein,  shall  well  and  truly 
pay  and  satisfy  the  defendant  all  such  costs  in  the  suit,  and  such  damages 
as  shall  be  awarded  against  the  pluniiff,  his  heirs,  executors,  or  adminis- 
trators, in  any  suit  or  suits  which  may  be  brought  for  wrongfully  suing 
out  the  attachment. 

One  or  more  c^  several  joint  debtors  may  be  sued  by  attachment,  and 
the  others  by  summons. 

The  officer  summons  as  garnishees  all  persons  whom  the  plaintiff  desig- 
nates as  having  any  property,  effects,  or  choses  in  action,  in  their  posstis- 
sion  or  power  belonging  to  the  defendant,  or  who  are  in  any  wise  indebted 
to  the  defendant,  to  appear  in  court  on  the  return  day  of  the  writ,  and 
answer  on  oath  what  amount  they  are  indebted  to  the  defendant,  and  what 
property,  effects,  or  choses  in  action  belonging  to  the  defendant  they  had 
in  their  possession  or  power,  at  the  time  of  serving  the  attachment. 

Garnishees  are  required  to  respond,  in  writing  and  under  oath,  to  aHe- 
gations  and  intern^atories  filed  by  the  plaintiff,  touching  the  landa,  tene- 
ments, goods,  chattels,  moneys,  credits,  and  effects  of  the  defendant,  and 
the  value  thereof,  in  their  possession,  custody,  or  charge,  or  from  them  due 
and  owing  to  the  defendant,  at  the  time  the  attachment  was  served,  or  at 
any  time  afler,  or  which  may  thereafter  become  due. 

Whenever  the  plaintiff  shall  allege  that  any  garnishee  has  not  discovered 
the  true  amount  of  debts  due  from  him  to  the  defendant,  or  what  goods 
and  chattels  belonging  to  the  defendant  are  in  his  possession,  the  court 
shall  direct  a  jury  to  be  impanelled,  to  inquire  what  ia  tbe  true  amount  duo 
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from  the  garnishee  to  the  defendant,  and  what  goods  and  chatleb  are  in 
his  poesesBioa  belongjing  to  the  defendant  Upon  thia  inquirj  witnesM* 
may  be  extunined  bj  the  respectire  parties  as  in  ordinary  cases.' 

INDIAHA. 

The  pltuTitiff,  at  the  comnieDcement  of  an  action,  or  at  any  time  after- 
vards,  may  have  an  attachment  against  the  property  of  the  defendant,  is 
tlie  cased  and  in  the  manner  Following :  — 

Where  the  action  is  for  the  recovety  of  money, 

1.  Where  the  defendant,  or  one  of  several  defendants,  is  a  foreign  «m> 
poration,  or  a  non-resident  of  tliia  Stale ; 

2.  Where  the  defendant,  or  one  of  several  defendants,  is  secretly  leav- 
ing, or  has  lefl  the  Stat^,  with  intent  to  defraud  his  creditors ;  or, 

S.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 
i.  Is  removing  or  abont  to  remove  4iis  property  subject  to  execution, 

or  a  material  part  thereof,  out  of  thb  State,  not  leaving  enongh  ther^  to 

satisfy  the  plaintiff's  claim ;  or, 

5.  Has  sold,  conveyed,  or  otherwise  disposed  of  his  property  subject  to 
execution,  or  suffered  or  permitted  it  to  be  sold,  with  the  fraudulent  intent 
to  cheat,  hinder,  or  delay  his  creditors  ;  or, 

6.  Is  about  to  sell,  convey,  or  otherwise  dispose  of  his  properly,  subject 
to  execution,  with  such  intenL 

No  attachment,  except  for  the  causes  tnentioned  in  the  fourth,  fiflh,  and 
wxth  clauses,  shall  issue  against  any  debtor  while  his  wife  and  family  re- 
main Ktiled  within  the  county  where  he  usually  resided  prior  to  his  ab< 
sence,  if  he  shall  not  continue  absent  from  the  State  more  than  one  year 
afler  he  shall  have  absented  himself,  unless  an  attempt  be  made  to  conceal 
his  absence. 

If  the  wife  or  family  of  the  debtor  shall  refuse,  or  are  unable  to  give  an 
account  of  the  cause  of  his  absence,  or  of  the  place  where  he  may  be  found, 
or  give  a  felse  account  of  either,  such  refusal,  inhability,  or  false  account, 
shall  be  deemed  an  attempt  to  conceal  his  absence. 

The  plaintiff,  or  some  person  in  his  behalf,  must  make  an  affidavit  show- 
ing.— 

1.  The  nature  of  the  plaintiff's  daim ; 

S.  That  it  is  just; 

3.  The  amount  which  he  believes  the  plaintiff  ought  to  recover; 

i.  That  there  exists  in  the  action  some  one  of  the  grounds  for  an  at- 
tachment above  enumerated. 

The  plaintiff,  or  some  one  in  his  behalf,  mast  execute  a  written  under- 
taking, with  safflcient  surety,  to  be  approved  by  the  clerk,  payable  to  the 
defendant,  to  the  effect  that  the  plaintiff  will  duly  prosecute  his  proceeding 
'  B«*iaed  StatatuoTIIluioU,  1B45,  ch.  9,  pp.  BS-TO. 
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in  attachment,  and  will  pay  all  damages  which  may  be  snstaiaed  hj  the  de- 
fendant, if  the  proceedings  of  the  pltuotiff  ahal!  be  wrongful  and  oppressive. 

Upon  the  filing  of  such  affidavit  and  written  undertaking,  in  the  office  of 
the  clerk,  he  L>aueB  an  order  of  attachment  to  the  BhenfT,  which  binds  the 
defeodaot's  property  in  the  connty,  and  faecomea  a  lien  thereon,  from  the 
time  of  its  delivery  to  the  sheriff,  in  the  same  manner  as  an  execution. 

TTnder  thia  order,  property,  real  and  personal,  is  attached,  and  garnisheea 
are  summoned.  If,  after  an  order  of  attachment  is  placed  in  the  hands  of  a 
sheriff,  any  property  of  the  defendant's  is  removed  from  the  county,  the 
sheriff  may  pursue  and  attach  it  in  any  connty  within  three  days  after  (be 
removal. 

Estate  descended  to  noD-re^deot  heirs  or  devisees,  or  vested  in  non-resi- 
dent executors  or  administrators,  shall  be  liable  to  an  attachment  for  debt 
or  other  demands  agaiust  the  decedent's  estate. 

If  when  an  order  of  attachment  issues,  or  at  any  time  before  or  atler- 
wards,  the  plaintiff,  or  oiher  persMi  in  his  behalf,  shall  file  with  the  clerk 
an  affidavit  that  he  has  good  reason  to  believe  that  any  named  person  htu 
property  of  the  defendant  of  any  description  in  his  po^aession,  or  under  his 
control,  which  the  sheriff  cannot  attach  by  virtue  of  snch  order ;  <tf  that 
such  person  is  indebted  to  the  defendant,  or  has  the  control  or  agency  of 
any  property,  moneys,  credits,  or  effects ;  or  that  the  defendant  has  any 
shares  or  interest  in  the  stock  of  any  association  or  corporation  ;  the  clerk 
shall  issne  a  summons  notifying  audi  person,  corporation,  or  association,  to 
appear  and  answer  as  garnishee  in  the  action. 

Any  creditor  of  the  defendant,  upon  filing  his  affidavit  and  written  un- 
dertaking, as  required  of  the  attaching  creditor,  may,  at  any  time  before 
the  final  adjustment  of  the  suit,  become  a  party  to  the  action,  file  his  com- 
plaint, and  prove  his  cimm  or  demand  against  the  defendant,  and  may  have 
any  person  summoned  as  garnishee  or  held  to  bail,  who  has  not  before  been 
summoned  or  held  to  bail. 

The  money  realized  fhim  the  attachment  and  the  garnishees  shall,  under 
the  direction  of  the  court,  be  pud  to  the  several  creditors,  in  proportion  lo 
the  amount  of  their  several  claims  as  adjusted.' 


In  an  action  fbr  the  recovery  of  money,  the  plaintiff  may  canse  any 
property  of  the  defendant  which  is  not  exempt  from  execatioD,  to  be  at- 
tached at  the  commencement,  or  during  the  progress,  of  the  proeeedinga. 

The  grounds  for  obtaining  the  attachment  are  embodied  in  the  petition 

setting  forth  the  cause  of  action,  which  must  be  sworn  to,  and  must  state 

that,  as  the  affiant  verily  believes,  the  defendant  is  a  foreign  corporation, 

or  acting  as  such,  or  that  he  is  a  non-resident  of  the  State,  or  that  he  is 

>  a  Bcviied  Statutee  of  Indiaiu,  of  1  B&3,  p.  6S. 
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in  some  manner  about  to  diapow  of  or  remore  liia  property  out  of  the 
State,  without  leaving  uifficient  remaining  for  the  payment  of  his  debts, 
or  that  he  has  disposed 'Of  hia  property,  (in  whole  or  in  part),  with  intent 
to  defraud  hia  creditors,  or  that  be  has  absconded,  bo  that  the  ordinary 
process  cannot  be  served  upon  him. 

If  the  plaintiff's  demand  is  founded  on  contract,  the  petition  must  state 
that  something  is  due,  and,  as  nearly  as  praoticable,  the  amount 

If  the  demand  is  not  founded  on  contmct,  the  petition  must  be  presented 
lo  some  judge  of  the  supreme,  district,  or  county  court,  who  shall  make  an 
allowance  ihereoo  of  the  amount  in  value  of  the  property  that  may  be 
atutcbed. 

Properly  of  a  debtcT  may  be  attached  previoos  to  the  time  when  tbo 
debt  becomes  due,  when  nothing  but  time  ia  wanting  to  fix  en  absolute 
indebtedness,  and  when  the  petition,  in  addition  to  that  fact,  BtaCes  that 
the  defendant  is  about  to  dispose  of  his  property  with  intent  to  defraud 
his  creditors,  or  that  he  is  about  to  remove  from  the  State,  and  refuses  lo 
make  any  arrangement  for  securing  the  payment  of  the  debt  when  it  falls 
due,  and  which  contemplated  removal  was  not  known  to  the  plaintiff  at 
the  time  the  debt  was  contracted. 

Before  any  property  can  be  attached,  the  plaintiff  must  file  with  tbe 
clerk  a  bond,  for  the  use  of  the  deFeadant,  with  gnreties  to  be  approved 
by  the  clerk,  in  a  penalty  at  least  double  the  value  of  the  property  Bought 
to  be  attached,  and  in  no  caae  less  than  two  bunilred  and  fifty  dollan,  if 
in  the  district  court,  nor  leas  than  fifty  dollars,  if  in  a  justice's  court,  cuadi- 
tioncd  that  the  plaintiff  will  pay  all  damages  which  the  defendant  may  sus- 
tain by  reason  of  the  wrongful  suing  out  of  the  attachment.  In  an  action 
on  such  bond  tiie  plaintiff  therein  may  recover,  if  he  shows  that  tbe  attach- 
ment wan  wrongfully  sued  out,  and  if  wilfully  wrong,  he  may  recover  exem- 
plary damages.  Nor  need  be  wait  until  the  principal  suit  is  determined, 
before  he  brings  fuit  on  the  bond. 

Slock,  or  an  interest  owned  by  the  defendant  in  any  company,  and  also 
debts  due  hino,  or  property  of  his  held  by  third  persons,  may  be  attached. 

A  slierifT  or  constable  may  be  garnished  for  money  of  the  defendant  in 
his  hands.  So  may  a  judgment  debtor  of  the  defendant,  when  the  Judg- 
ment has  not  been  previously  aligned;  and  also  an  execalor,  for  money 
due  from  the  decedent  to  the  defendant. 

The  plaintiff  may,  in  writing,  direct  tbe  sheriff  to  take  the  ai»wer  of  the 
garnishee,  and  append  the  same  to  his  return.  In  such  case  tbe  sheriff  baa 
power  to  administer  an  oath  to  garnishees,  requiring  them  to  make  true 
answers  to  the  questions  lo  be  propounded,  the  form  of  which  is  prescribed, 
and  which  requires  the  garnishee  to  state  whether  he  is  indebted  to  the  de- 
fendant, or  has  in  his  possession  or  under  his  control  any  property,  rights, 
or  credits  of  the  defendant,  or  knows  of  any  debts  owing  to  the  defendant, 
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wbether  dae  or  not,  or  any  piopertj,  righta,  ot  cradiu  belonging  to  him, 
uid  in  the  possessioa  or  under  the  control  of  otben. 

If  the  garnishee  refuse  to  answer  fully  and  nnequiTDcally  the  intetro^ 
tones,  he  shall  be  leqauvd  to  appear  and  answer  on  the  first  day  of  the 
next  term  of  the  court. 

When  the  answer  of  the  garnishee  is  made  at  tbe  district  court,  the 
plaintiff  may  controrert  any  &cta  contained  therein,  and  epecifled  bj  him, 
and  issue  being  thereupon  jmoed,  ma;  be  tried  in  the  usual  manner.^ 


The  plalatilT  in  a  civil  action  for  the  recovery  of  money  may,  at  or  after 
the  commencement  thereof,  have  an  attachmeat  against  the  property  of  the 
defendant,  upon  any  of  the  following  grounds : 

1.  When  tbe  defendant  is  a  foreign  oorporalion,  or  a  ncHi-resident  of 
thisBtale;  or, 

2.  Has  absconded,  with  (be  intent  to  defraud  his  creditors ;  or, 

3.  Has  left  the  county  of  his  residence,  to  avoid  the  service  cf  a  anm- 
mons ;  or, 

4.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him  ;  or, 

5.  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of  tbe  jnriedio- 
tion  of  the  conrt,  with  the  intent  to  defraud  his  creditors ;  (a, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  tw 
the  purpose  of  placing  it  beyond  the  reach  of  his  creditors ;  or, 

7.  Has  property,  or  rights  in  action,  which  he  conceals  ;  or, 

8.  Has  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,  his 
property,  or  part  thereof,  with  the  intent  to  defraud  his  creditors  ;  or, 

9.  Fraudulently  contracted  the  debt,  or  incurred  the  obligation,  for 
which  suit  has  been  or  is  about  to  be  brought. 

An  order  of  attachment  is  made  by  the  clerk  of  the  court  in  which  the 
action  is  brought,  in  any  of  the  cases  mentioned,  when  there  is  filed  in  his 
office  an  affidavit  and  undertaking. 

The  affidavit  must  be  made  by  the  plaintiff,  bis  agent  or  attorney,  and  diow 

1.  The  nature  of  the  plaintiiTB  demand ; 

2.  That  it  is  just  i 

3.  The  amount  which  the  affiant  believes  the  plaiodff  ought  to  recover ;  and 

4.  The  existence  of  some  one  of  the  above  grounds  for  an  attachment. 
The  undertaking  must  be  by  one  or  more  sureties  of  the  plaintiff,  to  be 

approved  by  the  clerk,  not  exceeding  double  the  amount  of  the  pUintiS's 
claim,  to  the  eSect  that  tbe  plaintiff  shall  pay  to  the  defendant  all  damages, 
which  he  may  sustain  by  reason  of  the  attachment,  if  the  order  be  wrong- 
fully  obtained. 

Under  the  writ  the  officer  may  attach  lands,  tenements,  goods,  chatlel% 
stOL'ks,  r^hts,  credits,  moneys,  and  effects, 

I  CodaofIoir«,ofl8M,ctl.  109,pp.Se4-a69. 
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Gsniuheea  au^  be  snnunoned,  upon  the  pluntiff,  his  agent  or  attoniejr, 
mskuig  oath,  in  vriting,  that  he  has  good  reason  to  believe,  and  does  be- 
lieve, that  any  person  or  corporatitHi,  to  be  named,  has  property  ^  the  de- 
fendaat  (describing  the  same)  in  his  possevsion ;  and  the  garnishee  stands 
liable,  from  the  time  of  service  of  notice  upon  him,  to  the  pluntiff,  for  all 
proper^,  moneys,  and  credits  in  his  bands,  or  due  ftom  him  to  the  defend- 
ant. 

The  coDrt,  or  jadge,  in  Taction,  may  appoint  a  receiver,  who  shall  take 
possession  of  all  notes,  due-biUs,  books  of  account,  accoants,  and  all  other 
evidences  of  debt  that  have  been  taken  by  the  officer,  and  proceed  to  settle 
and  collect  the  same. 

Where  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of  his  prop- 
erty, with  the  fraudulent  intent  to  cheat  or  defraud  his  creditors,  or  to 
hinder  or  delay  them  in  the  collection  of  their  debts,  or  is  about  to  make 
such  Bale,  or  conveyance,  or  disposition  of  hia  property,  with  such  fraudu- 
lent intent;  or  is  about  to  remove  his  property,  or  a  material  part  thereof 
with  die  intent  or  to  the  effect  of  cheating  or  defrauding  bis  creditors^  or 
of  hindering  or  delaying  them  in  the  collection  of  their  debts,  a  creditor 
may  bring  an  action  on  his  claim  before  it  is  due,  and  have  an  attachment 
agmnst  the  property  of  the  debtor. 

In  such  case  the  plaintiff,  bis  agent  or  attorney,  must  make  oath,  in 
writiag,  showing  the  nature  and  amount  of  the  plaintiff's  claim,  that  it  ia 
just,  when  [he  same  will  become  due,  and  the  existence  of  some  one  of  the 
grounds  of  attainment  just  mentioned  as  applicable  to  this  particular  case>* 

EBSTCOET. 

The  plaintiff  in  a  civil  action  nuy,  at  or  after  the  oommencement  thereof, 
have  an  attachment  against  the  property  of  the  defendant,  in  the  cases  and 
upon  the  grounds  hereinafter  staled,  as  a  securi^  for  the  aatis&cUon  of  suoh 
judgment  as  may  be  recovered:  — 

FirtL  In  an  action  for  the  recovery  of  money  where  the  action  is  against 

1.  A  defendant  or  several  defendants,  who,  or  some  one  of  whom,  ia  a 
foreign  corporation,  or  a  non-recent  of  thb  State  j  or, 

2.  Who  has  been  absent  therefrom  four  months;  or, 

3.  Has  departed  from  this  Slate  with  intent  to  defraud  hia  creditora ;  or, 

4.  Has  left  ibe  county  of  his  residence,  to  avoid  the  service  of  a  aam- 
mons ;  or, 

5.  So  conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 

6.  Is  about  to  remove  hia  property,  or  a  material  part  thereof  out  of  this 
Slate,  not  leaving  enough  therein  to  satisfy  the  plaintiff's  claim;  or, 

7    Has  sold,  conveyed,  or  otherwise  disposed  of  his  property,  or  snflfored 

1  Compiled  Laws  of  Kansas  of  1BS3,  pp.  IM-  IM. 
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or  permitted  it  to  be  sali,  with  the  ftandulent  iotent  to  cheatf  hinder,  or 
delay  bia  creditots ;  or, 

6.  la  about  to  sell,  convey,  or  otherwise  dispose  of  his  property,  with 
sQch  intent. 

But  an  attachment  shall  not  be  granted  on  the  groand  that  the  deTendant, 
or  defendants,  or  tmy  of  them,  is  a  foreign  corporation,  or  a  non-resident 
of  this  Slate,  for  any  claim  other  than  a  debt  or  demand  arising  upon  con- 
tract. 

Secondly.  In  an  action  to  recover  the  possession  of  personal  property, 
where  it  has  been  ordered  to  be  delivered  to  the  plaintiff,  and  where  the 
property,  or  part  thereof,  has  been  disposed  of,  concealed,  or  removed,  ao 
that  the  order  for  '\U  delivery  cannot  be  executed  by  the  sheriff. 

An  order  of  attachment  is  made  by  the  clerk  of  the  court  in  which  the 
action  is  brought,  in  any  of  the  above-mentioned  cases,  npon  an  affidavit 
of  the  plaintiff  being  died,  showing,  — 

1.  The  nature  of  the  plaintiff's  claim ; 

2.  That  it  is  just; 

S.  The  amount  whidi  the  affiant  believes  the  plaintiff  ought  to  recover; 
And, 

4.  The  existence  in  the  action  of  some  one  of  the  grounds  for  an  attadi- 
ment  above  enumerated,  in  the  Bret  subdivision  ;  and  in  the  case  mentioned 
in  the  second  subdivision,  where  it  is  shown,  by  such  affidavit,  or  by  the 
return  of  the  sheriff  upon  the  order  for  the  delivery  of  the  property 
claimed,  and  the  facts  mentioned  in  that  subdivision  ezisL 

Where  the  return  by  the  proper  officer  upon  a  summons  against  a 
defendant  states  that  he  has  left  the  county  to  avoid  the  servioo  of  iha 
summons,  or  has  concealed  himself  therein  for  that  purpose,  it  shall  be 
equivalent  to  the  alalement  of  the  fact  in  an  affidaviL 

The  order  of  attachment  shall  not  be  iasned  until  there  has  been  exe- 
cuted in  the  clerk's  office,  by  one  or  more  sufficient  sureties  of  the  plaintiff, 
■i  bond  to  the  effect  that  the  plaintiff  shall  pay  to  the  defendant  all  damages 
vhich  he  may  sustain  by  reffion  of  the  attachment,  if  the  order  is  wrong- 
□lly  obtained,  not  exceeding  double  the  amount  of  the  plaintiff's  claim. 

The  attachment  is  to  be  served  first  on  the  defendant's  personal  property, 
>ther  than  slaves;  if  enough  thereof  is  not  found,  then  on  his  slaves  j  and 
lastly,  on  his  real  estate. 

Where  the  property  to  be  attached  is  a  fund  in  court,  the  execution  of 
the  order  of  attachment  shall  be  by  leaving  with  the  clerk  of  the  court  s 
copy  thereof,  with  a  notice  spetdfying  the  fund ;  and  where  several  orders 
of  attachment  are  executed  upon  such  fund  on  the  same  day,  they  shall  be 
sadsfled  out  of  it  ratably. 

The  sheriff  shall  not,  in  executing  an  order  of  attachment  upon  personal 
property  held  bj'  the  defendant  jointly  or  in  common  with  another  person, 
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taike'poetestiion  of  such  property,  until  there  has  been  executed  a  bond  to 
■iich  other  person,  by  one  or  more  eufficient  sareties  of  the  pl&intiS*,  to  the 
effect  that  be  shall  pay  to  snoh  person  the  damages  he  may  sustain  by  the 
wrongful  suing  out  of  the  order,  not  exceeding  double  the  amount  of  the 
plaintiff's  claim. 

An  order  of  altacbmeat  binds  the  defendant's  property  in  the  oountf, 
which  might  be  seized  nnder  an  execution  against  him,  from  the  time  of 
the  delivery  of  the  order  to  the  sheriff  in  the  same  manner  as  an  execu- 
tion would  bind  it;  and  the  lien  of  the  plaintiff  is  completed  upon  any 
property  or  demand  of  the  defendant,  by  executing  the  order  upon  it  in 
the  manner  directed  bj  law. 

Garnishees  may  be  summoaed,  and  are  required  to  answer  on  oath.^ 

LODISIAKA. 

The  process  of  attachment  in  this  State  belongs  to  the  class  of  proceed- 
ings known  in  the  Code  of  Practice  as  Conservatory  Acta  which  may 
accompany  the  demand. 

An  attachment  in  the  hands  of  third  persona  is  a  mandate,  which  a  cred- 
itor obtains  from  a  competent  judge,  or  a  clerk  of  a  court,  commanding  the 
aeiznre  of  any  property,  credit,  or  right  belonging  to  his  debtor,  in  what- 
ever handi  it  may  be  found,  to  satisfy  the  demand  which  he  intends  to 
bring  against  him. 

A  creditor  may  obtain  aach  attachment  of  the  property  of  hia  debtor,  in 
the  folloning  cases:  — 

1.  When  the  debtor  is  about  leaving  permanently  the  Slate,  without 
there  being  a  possibility,  in  the  ordinary  course  of  judicial  proceedings,  (^ 
obtaining  or  executing  judgment  against  him  previous  to  his  departure,  or 
when  the  debtor  has  already  left  the  State  permanently ; 

2.  When  the  debtor  resides  out  of  the  State ; 

S.  When  he  conceals  himself  to  avoid  being  cited  and  forced  to  answer 
to  the  suit  intended  to  be  brought  against  him. 

A  creditor  may  in  (he  like  manner  obtain  a  mandate  of  seizure  against 
all  species  of  property  belonging  to  his  debtor,  real  or  personal,  whether 
it  consists  of  slaves,  credits,  or  rights  of  action,  and  whether  it  be  in  tbe 
debtor's  posse^vion,  or  in  that  of  third  persona,  by  whatever  dde  the  same 
be  held,  either  aa  deposit  or  placed  under  their  custody. 

The  property  of  a  debtor  may  be  attached  in  the  hands  of  third  persona 
by  Ins  creditor,  in  order  to  secure  the  payment  of  a  debt,  whatever  may 
be  its  nature,  whether  the  amount  be  liquidated  or  not,  provided  the  term 
of  payment  have  arrived,  and  the  creditor,  his  agent,  or  attorney  in  fact, 
who  prays  tor  tKe  attachment,  state  expressly  and  positively  the  amount 
which  he  claims. 

1  Kentucky  Code  of  Practice  in  Ciril  CoMe,  of  1851,  J  24S  and  folloiring. 
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Where  the  debt  or  obligation  is  not  yet  due,  any  judge  of  eompetent  jnris- 
dicdon  may  order  a  writ  of  attachment  to  israe,  whenever  he  ihall  be  gati»< 
fled  hj  the  oath  of  the  creditor  or  his  agent  of  the  exiHtence  of  the  debt, 
and  upon  the  creditor  or  his  agent  iwearing  that  the  debtor  is  about  to 
remove  his  property  out  of  the  State  before  the  debt  becomes  due. 

A  creditor,  wishing  to  Iiave  the  property  of  his  debtor  attached,  molt 
demand  it  in  k  petition  presented  to  a  competent  jndge,  widi  a  declaration 
nude  under  oath  at  the  foot  of  the  petition,  stadng  the  amount  of  the  sam 
due  to  him,  and  that  be  verily  believes  that  his  debtor  is  either  on  the  eve 
of  leaving  tbe  State  forever ;  that  he  has  left  it  permanently ;  that  he  re- 
Bides  oQt  of  the  State  ;  or  that  he  conceals  himself  in  order  to  avoid  being 
cited.  Id  the  absence  of  the  creditor,  the  oath  may  be  made  by  the 
agent  or  attorney  in  fmat  of  the  creditor,  to  the  best  of  bis  knowledge  and 
belief 

Tbe  creditor,  his  agent  or  attorney  in  fact,  praying  such  attachment,  miiEt, 
beudee,  annex  to  his  petition  his  obligation  in  favor  of  the  defendant,  for  a 
earn  ezoeedtng  by  one  half  that  which  he  claims,  with  the  surety  of  one 
good  and  eolvmt  person,  residing  within  the  jurisdiction  of  the  court  to 
which  the  petition  is  presented,  as  a  security  for  the  payment  of  such 
damages  as  the  defendant  may  recover  against  him,  in  case  it  should  be 
decided  that  the  attachment  was  wrongf^y  obtained. 

If  a  creditor  know,  or  suspect,  that  a  third  person  has,  in  his  poesesaion, 
property  belong^g  to  his  debtor,  or  that  he  is  indebted  to  the  debtor,  he 
may  make  such  person  a  party  to  the  suit,  by  having  him  died,  to  declare 
on  oath  what  property  belonging  to  the  defendant  he  has  in  his  possession, 
or  in  what  sum  he  is  indebted  to  the  defendant,  even  when  the  term  of  pay- 
ment has  not  yet  arrived.  The  person  thus  made  a  party  to  the  suit  is 
termed  the  garnishee ;  and  he  is  required  to  answer  categorically  under 
oath  interrogatories  proponoded  to  him  by  the  plaintiff.* 

IIA.INB. 

In  this  State  an  original  writ  may  be  framed  either  to  attach  the  goods  or 
estate  of  the  defendant,  or  for  want  thereof  to  t^ce  his  body ;  or  it  may  be 
an  original  summons,  either  with  or  without  an  order  to  attach  tbe  goods  or 
estate. 

All  goods  and  chattels  may  be  attached,  and  held  as  security  to  aatiefy 
the  judgment  for  damages  and  costs,  which  tbe  plaintiff  may  recover, 
except  such  as  from  Ibeir  nature  and  situation  have  been  considered  as 
exempted  from  attachment,  according  to  the  principles  of  the  common 
law,  as  adopted  and  practised  in  this  State,  and  such  as  are  hereinafter 
menttoned. 

>  These  pTOTiaions  are  found  in  Articlet  308,  209,  339,  SiO,  Sll,  MS,  1(3,  it*,  S4S, 
S46,  and  547,  of  Fnrt  IT.  Titio  l.ch.  9.  §  4.  of  the  Looisiuia  Code  of  FrBCIke,  tod  ia 
Bullnrd  and  Currj'e  DigeM,  of  Lunisiutm  Laws,  IS  and  19. 
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Real  estate,  liable  to  be  taken  on  execalloii,  maf  be  attadied. 

A  light  in  equity  of  redeenuog  lands  mortgaged,  or  taken  in  execution, 
may  be  attached  on  mesne  procewj  and,  vhen  so  attached,  if,  before  the 
levy  of  the  execution,  the  lands  so  mongaged  or  taken  in  execution  are 
redeemed,  and  the  encumhraace  removed,  tbe  attachment  shall  hold  the 
premises  discharged  of  tbe  mortgage  or  levy,  as  effectually  as  if  no  mort- 
gage or  levy  had  existed,  and  the  premises  been  attached.' 

All  personal  actions,  except  those  oi  detinue,  replevin,  actions  on  the  case 
for  malicioas  prosecutitni,  slander  by  writing  or  speaking,  and  thoee  for  u^ 
sault  and  battery,  may  be  coounenoed  by  foreign  attachment,  or  trustee  pro- 
cess, in  the  supreme  jodidal  court,  or  district  court,  or,  when  the  amount 
demandt-d  in  damages  is  not  less  than  five  doUaiv,  nor  more  than  twenty 
dollars,  before  a  municipal  or  police  court,  or  a  justice  of  the  peace. 

The  writ  authorizes  an  attachment  of  goods  and  estate  of  the  piindpal 
defendant,  in  his  own  bands,  as  well  as  in  tbe  hands  of  trasteee. 

Service  of  the  writ  on  the  trustee  shall  bind  all  goods,  effecla,  or  credits 
of  the  defendant,  intrusted  or  deposited  in  his  bands  or  poesession,  to  re- 
spond tbe  final  judgment  in  tbe  action,  in  like  manner  as  goods  or  estate, 
when  attached  by  the  ordinary  process. 

Any  debt  or  legacy,  due  from  an  executor  or  administrator,  and  any 
goods,  effects,  and  credits  in  his  hands  as  such,  may  be  attached  by  procesa 
of  foreign  attachment. 

When  any  pereon  summoned  as  trustee  is  bound  to  deliver  to  tbe  d»- 
fendant  any  specific  articles,  he  shall  deliver  the  same,  or  so  mach  thereof 
as  may  be  necessary,  to  tbe  officer  holding  the  execution ;  and  tbe  same 
may  be  sold  by  the  officer,  and  the  proceeds  applied  and  accounted 
ion,  in  the  same  manner  as  if  they  had  been  taken  on  execution  in  common 

No  person  shall  be  a^udged  a  trustee  in  either  pf  the  following  cases,  viz. ; 

1.  By  reason  of  having  drawn,  accepted,  made,  or  indorsed  any  neg[> 
tiable  bill,  draft,  note,  or  other  security ; 

2.  By  reason  of  any  money  or  other  thing,  received  or  collected  by  him, 
as  a  sheriff  or  other  officer,  by  force  of  an  execution  or  other  legal  process 
in  &vor  of  the  defendant  in  the  foreign  attachment,  although  the  samo 
shonld  have  been  demanded  of  him,  previously,  by  tbe  defendant ; 

3.  By  reason  of  any  money  in  bis  bands  aa  a  public  officer,  and  for  ^riuch 
he  is  acconnlable,  as  such  merely,  to  the  defendant ; 

4.  By  reason  of  any  money  or  other  thing,  due  from  him  to  tbe  defend- 
ant, nnlees  it  is,  at  the  time  of  tbe  service  of  the  writ  upon  him,  due  abso- 
lutely, and  without  depending  on  any  contingency ; 

5.  By  reason  of  any  debt  due  from  him  on  a  judgment,  so  long  as  he  is 
liable  to  an  execution  on  the  ju'lgment ; 

1  Bevised  Statutes  of  fiUinc,  of  1840-41,  pf.  4S4, 4U 
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6.  By  reason  of  «aj  amonnt  dne  from  him  to  tha  defendant,  u  wages  for 
his  personal  labor,  for  a  time  not  exceeding  one  month; 

7.  Where  Fiervice  was  made  on  him  bj  leaving  a  copy,  and  before  actaa] 
notice  of  fnch  service,  or  reasonable  ground  of  belief  that  tbe  same  has 
been  made,  he  aball  have  paid  the  debt  due  to  the  defendant,  or  given  hia 
negotiable  security  therefor. 

Any  money,  or  other  thing,  due  to  the  defendant,  may  be  attached  belbra 
it  has  become  payable,  provided  it  be  due  absolutely  and  without  any  con- 
tingency ;  but  the  trustee  shall  not  be  compelled  to  pay  or  deliver  it  before 
the  time  appointed  therefor  by  the  contract.' 

MAKILAND. 

A  creditor  may  obtain  an  attachment,  whether  he  be  a  citizen  thereof 
or  not,  against  his  debtor,  who  is  not  a  citizen  thereof  and  not  residing 

If  any  citizen  of  the  Stftte,  being  indebted  to  another  citizen  thereof, 
shall  aclnally  run  away,  abscond,  or  Ry  from  justice,  or  secretly  remove 
himself  from  his  place  of  abode,  with  intent  to  evade  tbe  payment  of  lu> 
jnst  debts,  an  attachment  may  be  obtained  against  him. 

On  the  oath  or  affirmation  of  the  creditor,  made  before  any  judge  of  tbe 
general  court,  justice  of  the  county  court,  or  jastice  of  the  peace  of  this 
State,  or  before  any  judge  of  any  other  of  the  United  States,  that  the  debtor 
is  bondjide  indebted  to  him,  in  a  sum  named,  over  and  i^ve  all  discounts, 
and  at  the  same  time  produung  the  bond,  bill,  protested  l»H  of  exchange, 
promissory  note,  or  other  instrument  of  writing,  or  account,  by  which  the 
debtor  is  indebted ;  and  also,  on  the  oath  of  tbe  creditor,  of  the  existeoce 
of  any  of  the  grounds  above  mentioned  as  authorizing  the  issuing  of  an 
attachment;  the  judge  of  the  general  court,  justice  of  the  county  court,  or 
justice  of  the  peace,  issues  his  warrant  to  the  clerk  of  the  court,  to  issue, 
and  the  derk  thereupon  issues,  an  attachment  against  the  lands,  tenements, 
goods,  chattels,  and  credits  of  the  defendant* 

An  attachment  nuiy  be  laid  upon  debts  due  the  defendant  upon  jadg- 
ments  or  decrees,  rendered  or  passed  by  any  court  of  this  State,  and  judg- 
ment of  coademnation  thereof  may  be  had,  as  upon  other  debts  doe  the 
defendant.  Execution  may  neTcrtheleas  issue  upon  such  judgment;  but 
tbe  money  made  thereon  shall  be  paid  toto  court' to  abide  the  event  of  the 
attachment  proceedings.' 

It  may  also  be  laid  upon  any  bterest  the  defendant  may  have  in  the 
capital  or  joinl-stoc^  of  any  corporation,  or  in  the  debt  of  any  oorponuion, 
transferable  upon  the  books  thereof.* 

>  Revised  Statutes  of  Maine,  of  I840-«.  pp.  SaT-535. 
*  DoTteft  Compilatioa  of  Laws  of  Maryland,  3S0. 

>  Ibid.  1067  *  Ibid.  1101 
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The  proviaiom  of  tbe  law  extend  to  corporations,  whether  plaintiift  or 
defendants.' 

A  gamiahee  ia  required  to  answer  on  oath  nritlen  interrogatones, 
tonching  the  property  of  the  defendant  in  his  possession  or  chai^,  or  by 
him  due  and  oning  at  the  time  of  serving  tbe  attachment,  or  at  any  other 
time;  and  if  the  gamiahee  tail  to  do  so,  the  court  is  required  to  render 
judgment  against  him  for  the  amount  of  tlte  judgment  against  the  de- 
fendant.* 

A  ganiishee  may  plead  on  behalf  of  the  defendant  auch  pleas  aa  tbe 
defendant  might  do,  if  he  had  appeared  to  the  action.* 

Some  confusion  exiated,  prior  to  the  passage  of  ihe  Act  of  1834,  ch.  153, 
as  to  the  parties  who  might  obtun  or  become  subject  to  proceedings  on 
attachment.  This  state  of  things  was  ended  by  the  pas^^ge  of  the  Insl- 
named  act,  by  which  it  was  provided,  that' every  per^ion  aud  every  body 
corporate,  that  has  the  right  to  become  a  plaintiff  in  any  action  or  pro- 
ceeding before  any  judicial  tribunal  in  this  State  shall  have  tbe  right  to 
become  a  plaintiff  in  an  attachment  agiunat  a  non-resident  of  tiiis  Stale  or 
against  a  person  absconding:  — and  that  every  person,  who  does  not  reside 
in  this  State,  and  every  person  who  absconds,  may  be  made  a  defendant  in 
attachmenL 

Every  persMi  who  shall  actually  run  away,  abscond,  or  fly  from  justice, 
or  secretly  remove  him  or  henelf  from  his  or  her  place  of  abode,  with  in- 
tent to  evade  the  payment  of  his  or  her  just  debts,  or  to  injure  or  defraud 
his  or  ber  creditor  or  creditors,  shall  be  considered  as  having  absconded : 
and  an  averment  in  the  oath  of  the  plaintiff  against  a  person  as  having  ab- 
sconded, shall  without  other  words  be  a  sufficirait  averment  of  any  sach 
conduct. 

MASSACHUBETTg. 

Original  writsi  may  be  firamed,  either  to  attach  tbe  gtxids  of  estate  of  the 
defendant,  or  for  want  thereof  to  take  his  body ;  or,  they  may  be  an  origi- 
Dal  summons,  either  with  or  without  an  order  to  attach  Ihe  goods  or  estate. 

All  real  estates,  that  are  liable  to  be  taken  in  execution,  may  be  attached' 
upon  the  original  writ,  in  any  action  in  which  any  debt  or  damages  aie 
recoverable,  and  held  as  security  to  satisfy  such  judgment  as  the  plaintiff 
may  recover. 

All  goods  and  chattels,  that  are  liable  to  be  taken  in  execntion,  may  be 
attached,  except  such  as  from  their  nature  and  situation  have  been  eon^d- 
ered  as  exempted  from  attachment,  according  to  the  principles  of  the  com- 
mon law,  as  adopted  and  practised  in  this  Stat«.* 

All  personal  actions  may  be  commenced  by  the  process  (J  foreign  attach- 
ment, or  trustee  process,  except  actions  of  replevin,  actions  on  the  case  fat 

>  Iliid.  10S9.  ■  Ibid.  SSI.  •  Ibid.  911. 

*  BeviB«d  Scatniei  of  UusachoMtu,  of  1836,  i^.  M7,  H9. 
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malicioaa  proeecuiiou,  or  for  slander,  dther  bj  writing  or  speaking,  and 
actions  of  trespass  for  aiisaalt  and  battery. 

The  writ  shall  anthoriza  an  attachment  of  the  goods  and  estate  of  the 
defendant,  in  his  own  hands,  and  also  in  the  hands  of  the  trustees. 

Every  person,  having  any  goods,  effects,  or  credits  of  the  defendant,  in- 
tmaled  or  deposited  in  his  hands  or  poMession,  may  be  summoned  sb  tma- 
tee,  and  such  goods,  effects,  and  credits  shall  Ifaerebj'  be  attached  and  held 
to  respond  to  the  final  judgment  in  the  salt,  in  like  manner  as  goods  w 
estate,  when  attached  by  the  ordinary  proce«s. 

The  answers  and  statements,  sworn  to  by  any  person  summoned  as  a 
trustee,  shall  be  considered  as  true,  in  dedding  how  far  he  'u  churgeable, 
hut  either  party  may  allege  and  prove  any  other  facts,  not  stated  nor  di?- 
nied  by  the  supposed  trustee,  that  may  be  material  in  deddiag  that  ques- 

No  person  shall  be  adjudged  a  trustee,  in  either  of  the  following  cases,  to 
wit:  — 

1.  By  reason  of  having  drawn,  accepted,  made,  or  indorsed  any  nego- 
tiable bill,  drafl,  note,  or  other  security ; 

2.  By  reason  of  any  money  Or  other  thing,  received  or  collected  by 
him,  as  a  sheriff  or  other  officer,  by  force  of  an  execution  or  other  legal 
process,  in  favor  of  the  defendant,  although  the  same  should  have  been 
previously  demanded  of  him  by  the  defendEUit ; 

8.  By  reason  of  any  money  in  his  hands  as  a  public  officer,  and  fbr 
irtiich  he  is  accountable,  merely  as  such  officer  to  (he  defendant; 

4.  By  reason  of  any  money  or  other  thing  doe  from  him  to  the  defend- 
ant, unless  H  is,  at  the  dme  of  the  service  of  the  writ  on  him,  due  absolatety, 
and  wiltfwt  depending  on  any  oontingency; 

5.  By  reason  of  any  debt  dne  from  him  os  a  judgment,  so  long  as  he  is 
liabH  to  an  execution  on  the  judgment. 

Legades  and  debts  due  from  executors  and  administrators,  and  any  other 
GTwds,  effects,  or  credits,  in  the  hands  of  execntors  or  administrators,  aa 
^nch,  may  be  attached.' 

HIOHISAH. 

The  grounds  of  attachment  in  this  State  are, — 

1.  That  the  defendant  has  absconded,  or  is  about  to  abscond,  from  tins 
'State,  or  that  he  is  conoealed  therein  to  the  injury  of  his  creditors;  or, 

2.  That  he  has  assigned,  dbposed  of,  or  concealed,  or  is  about  to  assign, 
dispose  of,  or  conceal,  any  of  his  property,  with  intent  to  deJraud  his  crcd- 
itom ;  or, 

8.  That  he  has  removed,  or  is  about  to  remove,  any  of  his  property  oat 
of  this  Stale,  with  intent  to  defmud  his  creditors ;  or, 

I  Berised  StataUa  of  Mnnchusetti,  of  tSS6,  pp.  6U-S91. 
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4.  That  be  fraadulently  contracted  the  d^t,  or  incurred  tbe  obligatkm, 
respecting  which  the  suit  ia  brought;  or, 

5.  That  he  ia  not  a  resident  of  thia  State,  and  has  not  resided  therein 
for  three  moolbs  immediate]  j^  preceding  the  time  of  making  the  affidavit 
for  obtaining  the  attachment ;  or, 

6.  That  the  defendant  is  a  foreign  corporation. 

In  order  to  obtain  an  attachment,  the  plaintiff*,  or  some  person  for  him, 
must  mahe  an  affidavit  that  the  defendant  is  indebted  to  the  plaintiff,  and 
Bpecifjing  the  amount  of  the  indebtedness,  as  near  as  may  be,  over  and 
above  all  legal  aet^<i&,  and  that  the  same  is  due  upon  contract,  express  or 
implied,  or  upon  Judgment,  and  that  the  deponent  knows,  or  has  good  rea* 
son  to  believe,  the  existence  of  s«Hne  one  of  the  grounds  above  stated,  for 
obtaining  an  attacbment. 

The  writ  commands  the  sheriff  to  attach  so  much  of  the  lands,  tenements, 
goods,  chattels,  moneys,  and  effects  of  the  defendant,  not  exempt  from  ex- 
ecution, wheresoever  the  same  maj  be  found  within  the  country,  as  will  be 
snfBtuent  to  satiufy  the  pluntiff's  demand.* 

XIMMBBOTA. 

In  an  action  for  the  recovery  of  money,  tbe  plaintiff  at  the  time  of  issuii^ 
the  summons,  or  at  any  time  afterwards,  may  have  tbe  property  of  the 
defendant  attached,  in  the  manner  hereinafter  slated,  as  security  for  the 
■otis&cdon  of  such  judgment  as  the  plaintiff  may  recover. 

The  warrant  of  attachment  is  issued  whenever  the  applicant,  or  soma 
other  person,  makes  affidavit  that  a  canse  of  action  exists  against  the  de- 
fendant, specifying  the  amount  of  the  claim,  and  the  ground  thereof,  and 
that,  as  the  appli<;ant  verily  believes,  the  defendant  is,  either, 

1.  A  foreign  corporation  ;  or, 

2.  Is  not  a  resident  of  this  State ;  <a, 

3.  Has  departed  therefrom  with  the  intent  to  lunder  or  delay  his  cred- 
itors, or  to  avoid  tbe  service  of  a  summons ;  or, 

4.  Has  assigned,  secreted,  or  disposed  of,  or  is  about  to  assign,  secrete,  or 
dispose  of,  bis  property,  so  as  to  hinder  or  delay  bis  creditors ;  or, 

5.  That  the  debt  was  fraudulently  contracted. 

Before  baning  the  warrant,  the  plaintiff  must  give  a  written  undertaking, 
with  suffident  surety,  to  the  effect  that  if  the  defendant  recover  judgment, 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant,  and 
all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not  ex- 
ceeding the  Bum  spedfied  in  tbe  undertaking,  which  shall  be  at  least  two 
hundred  and  fifty  dollars. 

'  Under  the  warrant  all  property  of  the  defendant  may  be  attached,  in- 
cluding bis  rights  or  shares  in  the  stock  of  any  corporation.* 

1  RcTised  Statntei  of  Michigu,  of  1M6,  p.  914. 

>  Berued  Sututea  of  Mianeeots,  of  IBS!,  pp.  3iS~349. 
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FroceedingB  ftgaioBt  gamisheea  are  not  exdaaiTelj  connected  with  snits 
by  ftUachment,  but  may  be  conducted  in  any  action,  upon  affidavit  being 
made,  that  any  person  bu  property,  money,  or  effecls  in  hU  hands  or 
nnder  hia  control,  belonging  to  the  defendant,  or  is  indebted  to  the  defeod- 
ant. 

A  summons  then  issues  againat  the  ganusbee,  and  he  is  required  to 
appear  and  answer  under  oath.* 

HI8SI8SIFPI. 

The  remedy  by  attachment  applies  to  all  actions  or  demands,  founded 
apon  any  indebtedness,  or  for  the  recovery  of  damages  for  the  breach  of 
any  contract,  express  or  implied,  and  to  actions  founded  upon  any  penal 

An  affidavit  must  be  made  by  the  plaintiff,  his  agent  or  attorney,  of  the 
amount  of  his  debt  or  demand,  to  the  best  of  his  knowledge  and  belief,  and 
of  the  existence  of  one  or  more  of  the  following  particulars:  — 

1.  That  the  defendant  ia  a  foreign  corporation,  or  a  non-resident  of  this 
State. 

2.  That  he  has  removed,  or  is  about  to  remove,  himself  or  his  property 
out  of  this  State. 

S.  That  he  so  absconds,  or  conceals  himself,  that  he  cannot  be  served 
with  a  summons. 

4.  That  he  has  property  or  rights  in  action,  which  be  conceals,  or  uiyustly 
refuses  to  apply  to  the  payment  of  his  debts. 

5.  That  he  has  assigned  or  disposed  of,  or  ta  about  to  assign  or  dispose 
of,  his  property,  or  rights  in  action,  or  some  part  thereof,  with  intent  to 
defraud  his  creditors,  or  give  an  unfair  preference  to  some  of  them. 

6.  That  he  has  converted,  or  is  about  to  convert,  his  property  into 
money,  or  evidences  of  debt,  with  intent  to  place  it  beyond  the  reach  of  his 
creditors. 

7.  Tliat  he  frauihlently  contracted  the  debt,  or  incurred  the  obligatioo, 
fbr  which  suit  has  been  or  is  about  to  be  brought. 

In  addition  to  the  required  affidavit,  a  bond  must  be  executed  by  tbe 
plaintiff,  his  agent  or  attorney,  with  surety,  in  double  the  sum  for  which 
the  compliLint  ia  made,  payable  to  the  defendant,  and  conditioned  that  the 
plHintiff  shall  pay  and  satisfy  the  defendant  all  such  damages  as  he  shall 
sustain  by  reason  of  the  wrongful  suing  out  of  the  attachment,  and  shall 
pay  all  co^-'ts  which  may  be  awarded  against  the  p]ftintj&'  in  the  smL 

The  attachment  may  be  levied  on  lands,  tenements,  slaves,  money,  goods, 
chattels,  books  of  account,  and  evidences  of  indebtedness,  belonging  to  the 
defendant,  and  on  the  stock,  share,  or  interest  which  the  defendant  may 
have  in  any  copartnership,  or  incorporated  company ;  and  garnishees  may 
be  summoned. 

1  Ibid.  p.  «SI. 
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An  attachment  tn^  issue  for  a  debt  not  dne,  if  the  creditor  make  affidavit 
that  he  has  just  cause  to. suspect,  and  rerily  believes,  that  bis  debtor  will 
remove  himseir,  or  his  effects,  out  of  this  State,  before  the  debt  will  become 
due  and  payable,  wilh  intent  to  hinder,  delaj,  or  defraud  bts  creditors,  or 
that  he  bath  removed  with  like  intent,  leaving  property  in  this  State;  and 
•hall  give  bond  as  in  other  cases. 

The  defendant  may  file.a  plea  in  abatement,  verified  by  affidavit,  trav- 
ersing the  truth  of  the  alleged  causes  for  which  the  attachment  was  sned 
out,  and  a  jury  shall  be  impanelled  to  try  and  determine  whether  the  at- 
tachment was  wrongfully  sued  out ;  and  if  tbey  find  that  it  was  wrongfully 
sued  out,  they  shall  assess  the  damages  against  the  plaintiff,  for  wrongfully 
saing  out  the  same,  and  the  attachment  shall  be  dismissed,  and  judgment 
entered  in  favor  of  the  defendant,  for  the  coeta  and  the  damages  assessed 
by  the  jury.' 

MisaooBt. 

The  pbJntiff  in  any  civil  action  founded  apon  contract,  or  upon  wrongs 
done  to  personal  or  real  property,  may  have  an  attacliment  against  the 
property  of  the  defendant,  or  that  of  any  one  or  more  of  several  defentt- 
anta,  in  any  of  the  following  cases :  — 

1.  Where  the  defendant  is  not  a  resident  of  this  State. 

2.  Where  the-  defendant  is  a  corporation  whose  chief  office  or  [Jace  of 
business  is  out  of  this  State. 

3.  Where  the  defendant  conceals  himself  so  that  the  ordinary  process 
of  law  cannot  be  served  upon  him. 

4.  Where  the  defendant  has  absconded  or  absented  himself  from  hie 
usual  place  of  abode  in  this  State,  so  that  the  ordinary  process  of  law  can- 
not be  served  upon  him. 

5.  Where  the  defendant  is  about  to  remove  his  property  or  effects  out 
of  this  State,  with  the  intent  to  defraud,  binder,  or  delay  his  creditors. 

6.  Where  the  defendant  is  about  to  remove  out  of  this  State  with  the 
intent  to  change  bis  domicile. 

7.  Where  the  defendant  has  fraudulently  CMiveyed  or  assigned  his  prop- 
erty or  effects  so  as  to  hinder  or  delay  his  creditors. 

8.  When  the  defendant  has  fraudulently  concealed,  removed,  or  disposed 
of  his  property  or  effects  so  as  to  hinder  or  delay  his  creditors. 

9.  When  the  defendant  is  at>out  fraudulently  to  convey  or  assign  his 
property  or  effects  so  as  to  hinder  or  delay  his  creditors. 

10.  When  the  defendant  is  about  fraudulently  to  conceal,  remove)  or 
dispose  of  his  property  or  effects  so  as  to  hinder  or  delay  his  creditors. 

11.  When  the  cause  of  action  accrued  out  of  this  State,  and  the  defend- 
ant has  absconded  or  secretly  removed  his  property  or  effects  into  this 
State. 

1  R?vi«pd  Cnde  of  HiBdl^i;d,  of  IS57,  pp.  873-383 
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12.  Where  the  damages  for  which  the  aetktn  ia  bronght  are  for  injuries 
•nuDg  from  the  connnissioa  of  Bome  telaaj  or  misdemeanor. 

13.  When  the  debtor  has  failed  to  pay  the  price  or  value  of  any  article 
W  thing  delivered,  which  hj  contract  he  was  bound  to  paj  upon  the  de- 
liveij. 

An  attachment  may  issue  on  a  demand  sot  yet  due,  in  any  of  the  fere* 
going  caEea,  except  the  first,  second,  third,  and  fourth. 

In  order  to  obtain  an  attachment  an  affidavit  must  be  made  by  the 
plaintiff,  or  some  person  for  him,  which  shall  state  that  the  plaintiff  has 
a  just  demand  against  the  defendant,  and  the  amonnt  which  the  affiant 
believes  the  plaintiff  ought  to  recover,  and  that  he  has  good  reason  to  be- 
lieve, and  does  believe,  in  the  existence  of  one  or  more  of  the  causes  of 
attachment  above  set  forth.  If  the  cause  be  alleged  in  Uie  language  of  the 
statute  as  above  set  forth,  it  is  sufficient. 

Before  the  attachment  can  issne,  the  plaintiff,  or  some  responsible  per- 
son,  as  prindpal,  with  one  or  more  securities,  resident  householders  of  the 
county  in  which  the  action  is  brought,  mnst  execute  a  bond  in  a  sum  at 
least  double  the  amount  sworn  to,  payable  to  the  State  of  Missouri,  eoa- 
ditiooed  that  the  plaintiff  shall  prosecute  his  action  without  delay,  and  with 
effect ;  refiiud  all  sums  of  money  that  may  be  adjudged  to  be  refiinded  to 
the  defendant,  or  found  to  have  been  received  by  the  plaintifi',  and  not  justly 
to  him ;  and  pay  all  damages  and  costs  that  may  accrue  to  any  defendaat 
or  garnishee,  by  reasfm  of  the  attachment,  or  any  process  or  proceeding  in 
tlie  suit,  or  by  reason  of  any  judgment  or  process  thereon. 

This  bond  may  be  sued  on,  at  the  instance  and  to  the  use  of  the  party 
ii\jured,  in  the  name  of  the  State. 

In  any  suit  thereon,  any  obligor  may  avail  himself  of  any  setoff  he  may 
have  against  the  party  to  whose  use  the  suit  is  brought  with  the  same 
efiect  as  if  such  party  were  plaintiff,  and  if  such  set-off  shall  exceed  in 
amount  the  damages  proven  in  behalf  of  such  par^,  judgment  shall  be 
rendered  against  him  in  fovor  of  the  defendant  setting  up  the  set-off,  for 
the  amount  of  ibe  excess  and  costs. 

Under  an  attachment  the  officer  is  authorized  to  seize  as  attachable 
property  the  defendant's  account-books,  accounts,  notes,  bills  of  exchange, 
bondr',  certificates  of  deposit,  and  other  evidences  of  debt,  as  well  as  his 
other  property,  real,  personal,  and  mixed;  but  no  property  declared  by 
statute  to  be  exempt  from  execution  shall  be  attached,  exeept  in  tbe  eases 
of  a  non-reMdent  defendant,  or  of  a  defendant  who  is  about  to  move  out 
of  the  State  with  intent  to  change  his  domicile. 

AU  persons  shall  be  summoned  as  garnishees  who  are  named  as  such 
in  the  writ ;  and  such  others  as  the  officers  shall  find  in  the  possession  of 
good*,  money,  or  effects  of  the  defendant  not  actually  seized  by  the  officer; 
and  debtors  of  the  defendant;  and  such  persona  as  the  plaintiff  or  his  at- 
torney shall  direct. 
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No  aheri^  constable,  or  other  officer  duu^ed  with  the  collection  of  mon- 
ey Bhall,  prior  to  the  return  day  of  an  ezecation,  or  other  process  upon 
which  the  same  may  be  made,  be  liable  to  be  summoned  as  garnishee ;  nor 
shall  any  county  collector,  or  municipal  corporation,  or  any  officer  thereof 
or  any  administrator,  or  executor  of  an  estate,  prior  to  an  order  of  distribn- 
tion,  or  for  payment  of  legacies,  or  allowing  a  demand  found  to  be  due  by 
hie  estate,  be  hable  to  ba  summoned  as  garnishee ,'  nor  shall  any  person  be 
charged  as  garnishee  on  account  of  wages  dne  from  him  to  a  defendant  in 
his  employ ;  nor  shall  any  person  be  so  charged  by  reason  of  his  having 
drawn,  accepted,  made,  or  indorsed  any  prombsory  note,  bill  of  exchange, 
draft,  or  other  security  in  its  nature  negotiable,  unless  it  be  shown  at  the 
hearing,  that  such  note,  bill,  drafl,  or  other  security  was  the  property  of 
the  defendant  when  the  garnishee  was  summoned,  and  continued  so  to  be 
until  after  it  became  dne. 

Notice  of  garnishment  shall  have  the  efl%ct  of  attaching  all  personal 
property,  money,  rights,  credits,  bonds,  bills,  notes,  drafts,  checks,  or  other 
cboses  in  action  of  the  defendant  in  the  garnishee's  possession  or  charge, 
or  under  his  control  at  the  time  of  the  service  of  the  garnishment,  or  which 
may  come  into  Us  possession  or  charge,  or  nnder  his  control,  between  that 
time  and  the  time  of  filing  his  answer ;  but  be  shall  not  be  liable  to  a 
judgment  in  money  on  account  of  such  bonds,  bills,  notes,  drafts,  checks,  or 
other  chosee  in  action,  unless  the  same  shall  have  been  converted  into 
money  since  the  garnishment,  or  he  foil,  in  such  time  as  the  oourt  may 
prescribe,  to  deliver  them  into  court,  or  to  the  sheriff  or  other  person  des- 
ignated by  the  court 

The  court,  or  in  vacation  the  judge,  may,  m  a  proper  case,  on  the  ap- 
plicaUon  c^  the  phuntiff,  appoint  a  reoeiver,  who  shall  take  an  oath  foith- 
fully  to  discharge  his  duty,  and  shall  enter  into  bond  to  the  State  of  Mis- 
souri, in  snch  sum  as  the  court  or  judge  may  direct,  and  with  security 
approved  by  the  court  or  judge  for  the  &ithful  performance  of  his  duty  as 
receiver,  and  that  he  will  pay  over  all  money  and  account  for  all  properly 
which  may  come  into  his  hands  in  virtue  of  his  appointment,  at  such  timet 
and  in  such  manner  as  the  court  may  direct  This  bond  may  be  sued  on 
in  the  name  of  the  State,  at  the  instance  and  to  the  use  of  any  party 
injured. 

Where  notes,  bills,  books  of  account,  accouuts,  or  other  evidenoes  of  debt 
are  attached,  they  shall  not  be  subject  bo  be  retained  upon  the  execution  of 
a  delivery  bond  as  hereinbefore  provided,  but  shall  be  delivered  to  the  re- 
ceiver, who  shall  proceed  with  diligence  to  settle  and  collect  the  same. 

For  that  purpose  he  may  commence  and  maintain  actions  on  the  same  in 
his  own  name ;  but  in  such  actions  no  right  of  defence  shall  be  impaired. 

The  receiver  shall  forthwith  give  notice  of  his  appointment  to  the  per 
■ons  indebted  to  tha  defendant    The  notice  shall  be  written  or  printed,  and 
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Bhall  be  served  on  each  debtor  bj  copy  delivered  to  him  or  left  tt  his  place 
of  residence  or  baainess ;  or  if  he  reside  in  another  county,  hy  copy 
deposited  in  the  post-office  and  addressed  to  him  at  lus  place  of  residence ; 
and  from  the  date  of  such  service,  and  knowledge  thereof,  every  soofa 
debtor  shall  stand  liable  and  shall  account  to  the  leceiver  for  the  anumnt 
of  moneys  and  credits  of  the  defendant  in  hia  hands,  or  due  team  him  to 
the  defendant. 

The  receiver  shall,  when  required,  report  his  proceedings  to  the  coar^ 
and  shall  hold  all  UKaeyB  collected  and  all  property  received  by  him  sub- 
ject to  the  order  of  the  court.  He  shall  receive  such  compensation  as  the 
court  may  allow. 

Until  a  receiver  is  appointed,  the  attaching  o£Qcer  shall  hare  all  the 
powers  and  perform  all  the  duties  of  a  receiver  under  this  act,  and  may 
commence  and  maintain  actions  in  bis  own  name,  as  eu4^  officer,  on  debts 
or  evidences  of  debt  attached.  He  may  in  such  case  be  required  (o  give 
security  other  than  his  official  bond ;  but  if  not  so  required,  the  sureties 
in  his  official  bond  shall  be  held  liable  aa  in  other  cases  of  his  official 

When  the  same  property  is  attached  in  several  ac^ona  by  different  plaii>- 
tifls  agiunst  thn  same  defendant,  the  court  may  settle  and  determine  all 
CDntroveniee  in  relation  to  the  property,  and  the  priority,  validity,  good 
fiuth,  force,  and  effect  of  the  different  attachments  which  may  arise  be- 
tween any  of  the  plaintifi^ ;  and  may  dissolve  any  attachment,  partially  or 
wholly,  or  postpone  it  to  another  ;  or  make  such  order  in  the  premises  as 
right  and  justice  may  require.  If  the  writs  issue  from  different  courts  of 
co-ordinate  jurisdiction,  such  controveraies  ehafl  be  determined  by  that 
court  out  of  which  the  first  writ  of  attachment  was  issued,  in  order  whereto 
the  cause  originating  in  the  other  court  shall  be  transferred  to  it,  and  shall 
thenceforth  be  there  heard,  tried,  and  determined  in  all  its  parts  as  if  it 
had  been  instituted  therein.  If  any  such  controversy  arise  between  a 
plaintiff  in  an  action  instituted  in  a  conrt  of  general  jurisdiction,  and  a 
plaintiff  in  an  action  instituted  in  a  court  of  limited  jurisdiction,  the  matter 
shall  be  determined  by  the  former  court  to  which  the  action  commenced 
in  the  latter  shall  be  transferred.  And  when  the  defendant  has  been  no- 
tilled  by  publication  and  does  not  appear,  any  plaintiff  in  the  circamstancea 
contemplated  in  this  section  may  make  any  defenoe  to  any  previous  attach- 
ment, or  to  the  action,  which  the  defendant  might;  but  no  judgment  on 
any  issue  made  in  such  manner  shall  be  binding  on  the  defendant  person- 
ally, or  bar  the  plaintiff  in  the  action  eo  contested  by  an  opposing  plaintiff, 
from  ag^n  suing  the  defendant  on  the  same  cause  of  action.* 
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HXtr  B1.11FSBIBE. 

In  this  State  the  writ  of  attachment,  u  disdngaiElied  (com  that  form  of 
each  writ  known  a^  "foreign  attachment"  or  "Irustefl  prooess,"  issues  m 
a  matter  of  coarse,  upon  tbe  institation  of  any  personal  action.  It  is  de- 
daivd  in  the  biw  to  be  an  original  process  in  the  conrts,  and  cominands 
the  o£Bcer  to  attach  the  goods  and  estate  of  tbe  defendants  Under  it,  all 
propertjr,  real  and  personal,  nliicfa  is  liable  to  be  taken  in  execution ; 
shares  of  stock  in  anj'  corporation  ;  pe«>  and  seats  in  meetjug-houaes  or 
places  of  public  worship ;  and  the  franchise  of  anjr  corporation  authorized 
to  receive  tolls,  so  far  as  relates  to  the  rights  to  receive  tolls,  with  all  the 
privileges  and  immunities  belonging  thereto ;  majr  be  attached ;  but  gar- 
nishees are  not  summoned. 

Property  so  attached  is  bolden  until  the  expiralton  of  thirty  days  from 
the  time  of  rendering  judgment  in  the  action  in  favor  of  the  plaintiff,  that 
execution  may  issue  thereon. 

An  personal  actions  may  be  commenced  by  the  process  of  foreign  at- 
tachment, or  trustee  process,  except  actions  of  replevin,  actions  on  tbe 
case  to-  maliuoas  prosecution,  or  for  slander  or  libel,  and  actions  of  tres- 
pass  for  assault  and  battery,  and  false  impHsonmeat. 

This  trustee  writ  is  an  attachment  and  summons,  and  is  served  upon 
the  defendant  and  the  tnisteee  (or  garnishees)  in  the  same  manner  as  writs 
of  summons. 

The  plaintiff  may  insert  the  names  of  as  many  persons  as  trustees  as 
he  may  deem  necessai;',  at  any  time  before  the  process  is  served  on  tbe 
defendant,  but  not  after. 

A  trustee  may  be  required  to  answer,  in  writing,  and  under  oath,  in- 
terrogatories as  to  hia  liability  as  trustee ;  and  every  person  summoned  as 
trustee,  and  having  in  his  possession  any  money,  goods,  chaltets,  rights,  or 
credits  of  the  defendant,  at  the  time  of  the  service  of  the  writ  on  him,  or 
at  any  time  after  such  service  and  before  his  disclosure,  shall  be  adjudged  a 
trustee  therefor. 

Where  a  trustee  is  indebted  to  the  defendant,  judgment  is  rendered 
against  him  for  the  amonnt  of  the  debt,  if  nece^ary  to  satisfy  the  claim 
against  the  defendant ;  but  if  the  trustee  have  goods  and  chattels  of  the  de- 
fendant, or  is  under  contract  to  deliver  specific  articles  to  him,  the  judg- 
ment is  against  him  for  such  goods,  chattels,  or  specific  articles ;  and  if  he 
deliver  them  he  is  discharged ;  but  if  he  refuse  to  expose  them  so  that  tha 
creditor  may  levy  bis  execution  thereou,  the  court,  on  return  thereof  made 
by  any  officer,  grants  a  rale  upon  the  trastee  to  show  cause  why  execntion 
should  not  issue  against  him  and  his  own  goods  and  estate;  and  upon  soch 
rule  being  duly  served,  and  no  sufficient  cause  shown  to  the  contrary,  judg- 
1  Beriied  Sutulea  of  New  Hampshire,  of  1U3,  pp.  361,  367,  369. 
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meat  is  rendered  and  ezecation  issued  agaiiiBt  him  for  such  sum  as  thA 
court  may  think  right  and  proper.' 

HEW     JERSBT. 

If  any  creditor  shall  make  oath  or  affirmation  before  mj  judge  of  bdj 
of  the  courts  of  record  of  this  State,  or  justice  of  the  peace  of  any  ooan^ 
iu  the  sume,  that  he  verilj  believes  that  his  debtor  absconds  from  his  cred- 
itors, and  is  not,  to  his  knowledge  or  belief,  resident  in  the  State  at  the 
time,  the  clerk  of  the  supreme  court,  or  of  any  circuit  court,  or  court  of 
common  pleas,  shall  i»sue  a  writ  of  attachment,  commanding  the  sheriff  to 
attach  the  rights  and  credits,  moneys  and  effects,  goods  and  chattels,  lands 
and  tenements  of  ^ucb  debtor,  wberesoever  they  may  be  found. 

If  the  creditor  be  absent  or  reside  out  of  the  State,  the  oath  may  be 
made  by  bis  agent  or  attorney. 

The  officer  in  executing  the  writ  ia  authorized  and  required  (having  flrat 
made  demand  and  being  refused)  to  break  open  any  house,  chamber,  room, 
shop,  door,  chest,  trunk,  or  other  place  or  thing,  where  be  shall  be  in- 
formed, or  have  reason  to  believe,  any  money,  goods,  books  of  aMOUot, 
bonds,  bills,  notes,  papers,  or  writings  of  the  defendant  may  be  deposited, 
secreted,  had,  or  fonnd. 

On  the  return  of  the  writ  the  clerk  ^ves  notice  for  two  months  suc- 
cessively, in  some  newspaper  circulating  !□  the  State,  of  the  attachment. 

The  court,  on  the  return  of  the  writ,  appoints  three  auditors,  to  audit 
and  adjust  the  demands  of  the  plaintiff,  and  of  so  many  of  the  defendants 
creditors  as  shall  have  applied  to  the  conrt,  or  to  the  auditors  l>erore  they 
shall  have  made  their  report,  for  that  purpose,  and  to  make  report  in 
writing. 

The  auditora,  or  any  two  of  them,  may  issue  their  warrant  under  their 
hands  and  iteals,  commanding  the  sheriff  of  the  county,  or  any  constable,  to 
bring  before  them  at  a  certun  time  and  place  therein  speciSed,  the  wife  of 
the  defendant,  or  any  other  person,  and  examine  them,  by  word  of  month 
or  inierrogaloriea  in  writing,  touching  all  matters  relating  to  the  trade, 
dealings,  moneys,  debts,  effects,  rights,  credits,  lands,  tenements,  proper^, 
and  eiitate  of  the  defendant,  and  his  secret  grants,  or  fnudulent  transfer  or 
conveyance  of  the  same ;  and  they  may  also  issue  their  warrant  command- 
ing the  sheriff  or  constable  (having  first  made  demand  and  been  refused) 
to  break  open  any  place  or  thing  where  they  shall  have  reason  to  believe 
any  moneys,  goods,  chattels,  traoks  of  account,  bonds,  billfi,  notes,  papers, 
or  writings  of  ihe  defendant,  may  be  deposited,  secreted,  bad,  or  fonnd,  and 
to  seize  and  inventory  the  same,  and  make  repoK  thereof  to  the  court  at 
ilie  next  term. 

1  Berind  Statutes  of  New  Bunpthire,  of  IBU,  pp.  417  -423. 
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The  anditoiB  ma^  alao  ta%  before  jastioea  of  the  peace  for  demands  not 
exceeding  one  hundred  dollars,  due  the  defenduit. 

They  are  required  to  sell  the  property  of  the  defendant,  real  and  per- 
unal ;  after  which  they  must  give  public  notice  in  newspapers,  requiring 
a  meeting  of  the  plMntifi",  and  creditors  who  may  have  applied,  at  a  certain 
time  and  place ;  at  which  meeting,  or  other  subsequent  one,  the  auditors 
shall  distribdte  among  tlie  plaintiff  and  creditors  equally,  and  in  a  ratable 
proportion,  according  to  the  amount  of  their  respective  debta,  as  ascer 
tained  by  the  'auditors'  report,  and  the  judgment  of  the  court  thereon,  all 
the  moneys  arising  from  the  sale  of  the  goods  and  chattels,  lands  and  tene 
ments,  fliat  deducting  legal  costs  and  charges ;  and  if  the  moneys  be  not 
snffident  to  satisfy  the  debts,  they  shall  assign  to  the  plaintiff  and  creditors, 
the  choses  in  action,  rights  and  credits  of  the  defendant,  in  proportion  to 
their  respectire  debts ;  which  assignment  shall  vest  the  property  and  inters 
est  of  the  defendant  in  the  assignee,  so  as  he  may  sue  for  and  recover  the 
same  in  his  own  name  and  to  his  own  nse> 

An  attachment  may  also  be  obtained  against  non-resident  debtors,  and 
foreign  corporations. 

It  issues  against  the  heirs  and'deviaees  of  a  deceased  debtor,  in  all 
cases  in  which  it  might  lawfully  have  been  issued  against  the  debtor  in 
his  lifetime. 

Legacies  and  dislribntive  shares  of  estates  in  the  hands  of  executors  or 
administrators,  may  be  attached. 

Garnishees  may  be  summoned,  but  the  mode  of  proceeding  against 
tfaem,  except  where  they  are  about  to  abscond,  is  not  pointed  out  in  the 
■tatute.* 

SBW    TOBK. 

In  an  action  for  the  recovery  of  money  against  a  corporation,  created  bj 
or  under  the  laws  of  any  other  State,  government,  or  country,  or  agaitist  a 
defendant  who  is  not  a  resident  of  this  State,  or  against  a  defendant  who 
has  absconded  or  concealed  himself  as  hereinafter  mentioned,  the  plaintjf^ 
at  the  time  of  issuing  the  Eunimons,  or  at  any  time  afUrwards,  may  have 
the  property  of  such  defendant  attached  in  the  manner  hereinafter  prft- 
scribed,  as  a  satisfaction  of  such  judgment  as  the  plaintiff  may  recover. 

A  warrant  of  attachment  must  be  obtained  from  a  judge  of  the  coi)rt  in 
which  the  action  is  brooght,  or  from  a  county  judge. 

The  warrant  may  be  issued  whenever  it  shall  appear  by  affidavit  that  a 
cause  of  action  exists  against  such  defendant,  specifying  the  amount  of  the 
claim  and  the  grounds  thereof,  and  that  the  defendant  is  either  a  foreign 
corporation,  or  not  a  resident  of  this  State,  or  has  departed  therefrom  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intenL 

1  Berked  Stitata  of  'Sew  Jmcj,  of  1846,  pp.  48~t3. 


D.qit.zeaOvGoOt^lc 


6T0  jUPPEHOtX. 

Before  iaiuiug  the  warrant,  the  judge  shall  require  a  written  nndertak- 
iag  on  the  part  of  the  plaintiff,  with  suffinent  Burety,  to  the  effect  that  if 
the  defendant  recover  judgment,  the  pUindff  will  pay  all  costs  that  may  be 
awmrded  to  the  defendant,  and  ail  damage*  which  he  may  saetun  by 
reaaon  of  the  attachment,  not  exceeding  the  snm  specified  in  the  undertak- 
ing, which  shall  be  at  least  two  hundred  and  fifty  dollars. 

The  rights  and  shares  which  a  defendant  may  have  in  the 'stock  of  any 
association  or  corporalion,  together  with  the  interest  and  profits  thereon, 
and  all  other  property  in  ttus  Stale  of  snch  defendant,  shall  be  liable  to  be 
attached ;  and  garnishees  may  be  summoned.' 

MOBTH     CABOLIITA. 

Upon  compWnt  being  made  on  oath  to  any  judge  of  the  supreme  or 
snpedor  coorts,  or  to  any  justice  of  the  county  court,  or  clerk  of  the  county 
or  enperior  court,  by  any  person,  his  attorney  or  agent,  that  any  person  in- 
debted to  bim,  or  who  hath  endamaged  him,  as  hereinaJ^r  mentioned,  hath 
removed,  or  is  privately  removing  himself  out  of  the  county,  or  abeents 
himself  from  the  county  or  State,  or  conceals  himself,  so  that  the  ordinary 
'  process  of  law  cannot  be  served  on  biro  ;  and  if  the  plaintiff,  his  attorney  or 
agent,  further  swears  to  the  amount  of  his  debt  or  demand,  to  the  best  of 
his  knowledge  or  belief,  such  judge,  justice,  or  clerk  shall  grant  an  attach- 
ment against  the  estate  of  such  debtor,  wherever  the  same  may  be  found, 
or  in  the  bands  of  any  peraoi;  indebted  to,  or  having  any  of  the  effects  of 
the  defendant,  or  so  much  thereof  as  shall  be  of  value  sufficient  to  satisfy 
the  debt  or  demand,  and  costs  of  such  complaint ;  which  attachment  shall 
be  returned  to  any  court  where  the  suit  is  cognizable,  and  shall  be  deemed 
the  leading  process,  and  the  same  proceedings  shall  be  had  thereon  as  on 
judicial  attachments. 

Ad  attachment  may  be  issued  in  favor  of  a  resident  of  this  State  against 
a  non-resident. 

The  officer,  before  granting  an  attachment,  shall  take  bond  and  security 
of  the  party  for  whom  the  »ame  shall  be  issued,  his  attorney  or  agent,  pay- 
able to  the  defendant,  in  double  the  sum  for  which  the  complaint  is  made, 
conditioned  for  satisfying  all  costs  which  shall  be  awarded  to  the  defendant, 
in  case  the  plaintiff  shall  be  cast  in  the  suit,  and  also  all  damages  which 
fhall  be  recovered  against  the  plaintiff  in  any  suit  which  may  be  brought 
against  him  for  wrongfully  subg  out  llie  attachment. 

The  bond  and  affidavit  shall  be  returned  by  the  officer  to  the  court  to 
which  the  attachment  is  returnable ;  and  every  attachment  issued  without 
bond  and  affidavit  taken  and  returned,  as  aforesait^  shall  be  abated  on  the 
plea  of  the  defendant. 

If  any  one  shall  do  an  injury  to  the  proper  person  or  property  of  another, 
>  Code  of  Procedure,  Chiptcr  TV.  Titlo  7,  !9  S2T,  aSB,  SB9,  £30,  £34,  SJS, 
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and  siull  within  three  months  thereafter  shacond  beyond  the  limits  of  the 
State,  or  shall,  within  that  time,  conceal  himself  within  the  State,  so  that 
tba  ordinary  process  of  law  oannot  be  aerred  on  him,  his  estate  may  be 
attached  to  answer  the  damages  for  such  injury,  under  the  same  rules  ai 
are  prescribed  ibr  original  or  judicial  attachments,  provided  the  attachment 
be  issued  within  three  months  after  the  injuiy  done. 

A  judicial  attachment  issnas,  when,  by  the  answer  of  a  garnishee,  it  ap- 
pears to  ibe  court  that  there  is  any  of  the  defendant's  estate  in  the  hands 
of  any  person  who  has  not  been  summoned.  Under  such  an  attachment 
the  person  having  such  estate  in  his  hands  may  be  summoned  as  garnishee. 

No  judicial  process  shall  be  issued  against  the  estate  of  any  person  re- 
uding  wilhoul  the  limits  of  the  State,  unless  the  same  be  grounded  on  an 
original  attachment,  or  nnless  the  leading  process  in  the  suit  has  been  exe- 
cuted on  the  person  of  the  defendant  when  within  this  State. 

Under  an  attachment  gamisheea  may  be  summoned,  who  are  required  to 
answer  under  oath.* 

OHIO. 

The  plaintiCfin  a  civil  action  for  the  recovery  of  money,  may,  at  or  aAer 
the  oommencemeot  thereof,  have  an  attachment  against  the  property  of  the 
defendant,  upon  the  following  grounds  :  — 

1.  When  the  defendant,  or  one  of  several  defendants,  is  a  foreign  cotv 
ponUion  or  a  non-resident  of  this  State  ;  or, 

2.  Has  absconded  with  Ibe  intent  to  defraud  his  creditors  ;  or, 

6.  Has  left  the  county  of  his  residence  to  avoid  the  oervice  of  a  snm- 
monsi  or, 

i.  So  conceab  himself  that  a  summons  cannot  be  served  upon  himt 
or, 

5.  Is  about  to  remove  hia  property,  <»'  a  part  thereof,  out  of  the  juria- 
dictioo  of  the  court,  with  the  inleot  to  defraud  hb  creditors ;  or, 

6.  Is  about  to  convert  his  property,  or  a  part  thereof,  into  money,  for 
the  purpose  of  placing  it  beyond  the  reach  of  his  creditore ;  or, 

7.  Has  property,  or  rights  in  action,  which  Ite  conceals ;  or, 

8.  Hii:j  assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of,  his 
property,  or  a  part  thereof,  with  the  intent  to  defraud  his  creditors ;  or, 

9.  Fraudulently  contracted  the  debt,  or  incurred  the  obligation  for 
wiiich  suit  is  about  to  be,  or  has  been,  brought. 

But  an  attachment  shall  Dot  be  graoted  on  the  ground  that  the  defend- 
ant is  a  foreign  corporation  or  a  non-resident  of  this  State,  &r  any  other 
claim  tlian  a  debt  or  demand  arising  upon  contract,  judgment,  or  decree. 

An  order  of  attachment  is  made  by  the  clerk  of  the  court  in  which  the 
action  is  brought,  when  there  is  filed  in  his  office  an  afiidavit  of  the  plain- 
tiff, hia  agent,  or  attorney,  showing, 

1  Revised  Cod«  of  KorCh  Csnlini,  of  ies6,  pp.  93-M 
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1.  The  nature  of  the  pltuntiff's  claim; 

S.  That  it  is  just; 

8.  The  amount  which  the  affiant  belierea  the  plaintiff  on^t  to  rec>T«r( 
and, 

4.  The  existence  of  tome  one  of  the  gronnda  for  an  attachment,  above 
enumerated. 

When  the  ground  of  the  attachment  is,  that  the  defendant  is  a  foreign  . 
corporation,  or  a  ooD-resident  of  this  State,  the  order  of  attachment  ma;  be 
issued  without  an  undertaking.  In  all  other  cases,  it  shaU  not  be  issaed 
until  there  has  been  executed  in  the  clerk's  office,  b;  one  or  more  sufficient 
sureties  of  (he  plaintiff,  to  be  approved  by  the  clerk,  an  undertaking,  not 
exceeding  double  the  amount  of  tbe  pluatiff's  claim,  to  the  effect  that  the 
plaintiff  shall  pay  the  defendant  all  damages,  which  be  may  anstain  bj  rea- 
son of  the  attachment,  if  the  order  be  wrongfully  obtained. 

Under  the  order  of  attachment  may  be  attached  lands,  tenements,  goods, 
chattels,  stocks,  or  interest  in  stock.'-,  rights,  credits,  moneys,  and  effects  of 
the   defendant,  not   exempt   by  law   from   the    payment  of  plaiatiS*8 

When  there  are  several  orders  of  attachment  against  the  same  defendant, 
they  shall  be  executed  in  the  order  in  which  they  were  received  by  the 

A  receiver  may  be  appointed  by  the  court  or  any  judge  thereof  daring 
vacation,  who  shall  take  possesMon  of  aU  notes,  due4>ill8,  books  of  account, 
accounts,  and  all  other  evidences  of  debt,  that  have  been  taken  by  the 
officer,  as  the  property  of  the  d^endaot,  and  shall  proceed  to  settle  and 
collect  the  same.  For  that  purpose,  he  may  commence  and  maiatiun  wy 
tions  in  his  own  name  as  such  receiver ;  but  in  audi  actions  no  right  of 
defence  shall  be  impaired  or  afiected. 

The  receiver  is  to  give  noUce,  forthwith,  of  his  iq)p(Hntnient  to  tht  par- 
sons indebted  to  the  defendant )  which  notice  shall  be  served  by  copy ;  nnd 
from  the  date  of  such  service,  the  debtors  shall  stand  liable  to  the  pluntiff 
in  attachment  for  the  amount  of  moneys  and  credits  in  their  hands  or  due 
from  them  to  the  defendant,  and  shall  account  therefor  to  the  receiver. 

An  attachment  may  be  obtained  on  a  claim  before  it  is  due, — 

1.  Where  a  debtor  has  sold,  conveyed,  or  otherwise  disposed  of  his 
property,  with  the  fraudulent  intent  to  cheat  or  defraud  his  creditors,  or  to 
hinder  or  delay  them  in  the  collection  of  thrir  debts  ;  or, 

2.  Is  about  to  make  such  sale,  conveyance,  or  disposition  of  his  property, 
with  snch  fraudulent  intent ;  or, 

3.  Is  aboat  to  remove  his  property,  or  a  material  part  thereof,  with  the 
intent,  or  to  the  effect,  of  cheating  or  defrauding  his  creditors,  or  of  hinder- 
ing or  delaying  them  in  the  collection  of  their  debts. 

Garnir^hees  may  be  summoned,  who  shall  a[^>ear  and  answer,  under  oath, 
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all  questions  pnt  to  tbem,  touching  the  property  of  enry  descriptim  and 
credits  of  the  defendant  in  their  possesion  or  under  thmr  controL' 


In  an  action  for  the  recovery  of  maaej,  the  plaintiff,  at  the  time  of  issu- 
ing the  summons,  or  at  any  time  at^warda,  may  have  the  property  of  the 
defendant  attached,  as  a  security  for  the  satisfaction  of  such  judgment  as  be 
may  recover. 

An  attachment  is  issued  by  the  clerk  of  the  court  in  which  the  action  is 
brought,  when  the  plaintiff,  his  agent  or  attorney,  makes  affidavit  that  a 
cause  of  action  exists  against  the  defendant,  specifying  the  amount  of  liis 
claim,  over  and  above  all  legal  set-ofl^,  and  the  nature  thereof,  and  that,  as 
the  affiant  verily  believes,  the  defendant  is  either  — 

1.  A  foreign  corporation  ;  or, 

2.  That  he  is  not  a  resident  of  this  Territory,  or  has  departed  therefrom 
with  the  intent  to  delay  or  defraud  his  creditors,  or  to  avoid  the  service  of 


3.  That  he  has  assigned,  secreted,  or  disposed  of,  or  is  about  to  assign, 
aecrete,  or  dispose  of,  hia  property,  or  any  part  thereof,  with  the  intent  to 
delay  or  defraud  his  creditors  ;  or, 

4.  That  the  debt  was  fraudulently  contracted. 

Before  executing  an  attachment  the  officer  to  whom  it  is  directed  shall 
require  a  wiitten  undertaking  on  the  part  of  the  plaintiff,  with  one  or  more 
sure^es,  in  a  sum  not  less  than  two  hundred  dollars,  nor  exceeding  the 
amount  claimed  by  the  plaintiff,  to  the  effect  that  if  the  defendant  recover 
judgment,  the  plunliff  will  pay  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  ip  the  undertaking. 

Under  the  writ  the  sheriff  attaches  real  and  personal  property,  and  shares 
of  stodt  in  corporations,  and  summons  garnishees.* 

FEKNaTLTA.NIA. 

In  this  State  the  writ  of  domestic  attachment  issues  against  any  debtor, 
being  an  inhabitant  of  the  State,  if  such  debtor  shall  have  absccHided  frtKn 
the  place  of  his  usual  abode  within  the  same,  or  shall  have  remained  absent 
from  the  State,  or  shall  have  confined  himself  in  his  own  bouse,  or  concealed 
himself  elsewhere,  with  design,  in  either  case,  to  de&aud  hia  creditors.  And 
the  like  proceedings  may  be  had  if  a  debtor,  not  having  become  an  inhabit- 
ant of  Ute  State,  shall  confine  or  conceal  himself  within  the  county,  with  in- 
tent to  avdd  the  service  of  a  process,  and  to  defraud  bis  creditors. 
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This  writ  does  not  iMne,  except  upon  oath  or  afflrmatt<Hi,  prerioulj 
made  by  a.  creditor,  or  bj  Mime  person  ia  hu  behalf  of  the  tmth  of  Ua 
debt,  and,  of  the  facts  upon  wbicb  the  attachment  ehall  be  founded.  It 
commands  the  officer  to  attach  the  goods  and  chattels,  lands  and  tenementa 
of  the  defendant,  and  to  summon  garnishees. 

TJpon  tlie  writ  being  executed  the  court  appoints  three  trustees,  to  whom 
the  officer  delivers  the  personal  property  attached  ;  and  the  trustees  there- 
npon  publish  notice  in  a  newspaper,  requiring  alt  persona  indebted  to  the 
defendant,  or  holding  property  belonging  to  him,  to  pay  and  deliver  the  same 
to  them,  and  al^  desiring  all  creditors  of  the  defendant  to  present  th^  re- 
spective accounts  or  demands. 

All  the  estate  of  the  defendant  attached  or  afterwards  discovered  by  the 
trustees  vesU  in  the  trustees,  and  they  may  sue  for  and  recover  the  same  in 
their  own  names.  They  are  authorized  to  summon  all  persons  residing  in 
the  county,  supposed  to  be  indebted  to  the  defendant,  and  examine  them  on 
oath,  as  they  shall  think  fit,  touching  the  real  or  personal  estate  of  ibe  de- 
fendant, and  such  other  things  as  may  t«nd  to  disclose  their  estates,  or  their 
secret  grants;  or  alienation  of  their  effects.  If  such  persons  reside  in  an- 
other county  the  trustees  may  send  interrogatories  in  writing  and  examine 
them  to  the  saioe  effect 

The  trustees  may  issue  warrants  commanding  houses,  chambers,  shops, 
stores,  and  warehouses  of  the  defendant  to  be  broken  open,  and  any  trunks 
or  chests  of  the  defendant,  in  which  his  goods  or  effects,  books  of  account, 
or  papers  relating  to  his  estate,  shall  be,  or  shall  be  reputed  to  be,  to  be 
seized  for  the  benefit  of  his  creditors. 

They  are  empowered  to  recover  any  property  fraudulently  disposed  of 
by  the  defendant,  and  they  may  redeem  mortgaged  property. 

They  are  authorized  to  sell  the  estate,  real  and  personal,  of  the  defend- 
ant which  has  become  vested  in  them,  and  to  assign  any  or  all  of  the  debts 
due  or  to  become  due  to  him,  and  the  purchaser  or  grantee  may  sue  for 
and  recover  such  property  or  debts,  in  his  own  name,  and  to  his  own 
use. 

The  trustees  then  fix  a  day,  and  proceed  to  hear  the  proofs  of  all  cred 
■tors  of  the  defendant  of  tbdr  respective  claims,  and  having  stated  their  ac- 
counts, and  ascertained  the  proportionate  sum  payable  to  each  creator,  they 
file  their  report  of  the  same  in  the  office  of  the  prothonotary  ;  and  if  no  ex- 
ceptions to  the  report  be  filed  within  a  limited  time,  they  proceed  to  distrib- 
ute the  money,  ratably  and  without  preference  among  all  the  creditors  who 
have  proved  their  claims. 

The  death  of  the  defendant  after  the  issuing  of  en  attachment  does  not 
abate  or  otherwise  afiect  the  proceedings  thereon. 

No  second  or  other  attachment  can  be  issued  against,  or  served  upon  the 
estate  or  efiects  t^  tbe  same  defendant,  except  those  issued  into  ai>otfaer 
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county,  aniens  the  first  attachment  he  n<rt  executed,  or  be  disiolved  hy  the 
court' 

The  writ  of  foreign  attachment  lies  agaioBt  b  foreign  corporation,  and 
against  any'peivoii  not  reaiiling  within  the  State,  and  not  being  within  tlie 
county  at  liie  time  th«  writ  issuea.  Under  it  real  and  per-ional  estate  may 
be  attaebed,  and  garuishee^  summoned,  who  are  required  to  answer,  under 
oath,  such  interrogatories  an  the  plaintiff  may  propound,  touching  the  e^^tale 
and  effects  of  the  defeoditat  in  their  hands,  or  due  or  owing  from  them  to 
the  defendunC 

A  writ  of  Htlachment  also  isauea  against  a  person  under  sentence  of  im- 
prisonment, upon  conviction  of  crime. 

The  writ  of  foreign  attachment  seems  to  issue  as  a  matter  of  right,  with- 
out the  necessity  of  affidavit,  and  the  beoeSt  of  it  enures  lo  the  attaching 
creditor,  and  not  to  all  his  credil(>rg,  as  in  the  case  of  the  domesdc  attach- 

RHODE    iei.A.ND. 

Whenever  a  writ  of  arrest,  or  other  writ  authorizing  an  arrest,  shall  be 
delivered  lo  an  officer  for  service,  he  shall  use  bi»  beat  endeavora  to  arrest 
the  body  of  the  defendant ;  hut  if  he  cannot  find  the  body  of  the  defendant 
he  shall  attach  his  goods  and  chattels,  lo  the  value  commanded  in  the  writ; 
and  when  any  attachment  is  made  as  aforesiud,  the  uune  shall  be  sufficient 
to  bring  the  cause  to  trial.' 

When  any  person  shall  reside  or  be  absent  out  of  this  State,  or  shall  con- 
ceal himself  therein  so  that  his  body  cannot  be  arrested,  and  when  anj'  in- 
corporated company  established  out  of  this  State  shall  be  indebted  or  liable 
to  any  person,  then  the  persona]  estate  of  such  absent  or  concealed  periioo 
or  foreign  coloration,  lodged  or  lying  in  the  bands  of  their  attorney,  agent, 
lactor,  trustee,  or  debtor,  shall  be  liable  to  be  attached,  the  plaintiff  ^ving 
^lecial  order  therefor,  on  the  back  of  the  writ,  to  answer  any  just  debt  or 
demand  ;  and  the  serving  of  any  person  or  body  corporate,  or  any  member 
uf  any  firm  or  copartnership  who  have  such  personal  estate  in  their  hands, 
with  a  copy  of  a  writ  taken  out  against  sncb  absent  or  concealed  person,  <xt 
foreign  corporation,  shall  be  a  good  service  of  said  writ.* 

The  gai-nishee  is  to  render  an  account  on  oaUi  of  what  estate  he  had  of 
the  defendant  at  the  time  of  the  service  of  the  wriL 

'  Dunlop's  Laws  of  Fennsjlvania,  Sd  Ed.,  pp.  757  -  7U. 

*  Danlop's  Laws  of  PcnnijlTania,  pp.  7M-T4I. 

*  Public  Lawa  of  Rhode  Island,  113, 

*  PnUic  Laws  of  Rhode  Island,  118. 
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The  creditor,  nliersver  raflidiog,  is  eotitled  to  sne  out  a  writ  of  foreign 
attachment  when  the  debtor  reaidea  or  is  witliout  tbe  limits  of  the  State,*  or 
absconds  or  conceals  himself  so  that  process  cannot  be  served  opon  him 
for  the  space  of  three  months.*  But  partnership  property  cannot  be  all&died 
for  partnership  debts  when  one  of  tbe  copartners  is  within  the  State,  or 
when  the  resident  copartner  before  leaving  the  State  publishes  a  notice  c^ 
liie  intention  to  leave  and  his  readiness  to  answer  any  snits.*  Nor  can  the 
property  of  on  individual  be  attached,  where  notice  is  f^ven  in  Hke  man- 
ner. 

Under  the  writ,  moneye,  goods,  chattels,  debts,  and  books  of  account,* 
land,  leasdiold  estates,  and  chattels  real,*  may  be  attached  in  the  hands  of 
the  garnishee,  and  the  garnishee  required  to  appear  in  court  and  show 
cause  why  tbe  attached  effects  should  not  be  adjudged  to  belong  to  the  ab- 
sent debtor. 

The  writ  issues  of  common  right  upotf  the  creditor,  or  bis  agent  giving 
bond,  with  sureties  approved  by  the  clerk,  in  double  the  amount  for  which 
tbe  attachment  issues,  conditioned  to  answer  to  defendant,  the  absent  debtor, 
f(K'  all  illegal  conduct  in  obtaining  or  prosecuting  the  attachment^ 

On  service  of  the  writ  the  garnishee  must  make  a  return  under  oath 
to  tbe  next  court  thereafter,  setting  forth  the  property,  real  or  personal, 
in  "bis  possession,  power,  custody,  or  control,''  belonging  to  the  absent 
debtor," 

If  tbe  garuisbee  cIeudi  the  attached  effects  as  creditor  in  possession,  be 
should  set  forth  in  his  return  specifically  the  eSisct-t  attached,  and  also  die 
amount  and  nature  of  the  indebtedness  of  the  absent  debtor  to  him  ;  and  if 
the  effects  attached  were  obttuned  bondjide  and  legally  by  the  garnishee^ 
be  shall  be  allowed  his  debt,  be  filing  his  declaration  and  proceeding  in 
every  respect  a.s  if  he  were  plalntjff  in  attachment* 

It'  plaintiff  is  not  satisfied  of  the  correctness  of  garnishee's  return,  he  may 
contest  it  by  filing  su^estions  to  be  tried  by  a  juty,  and  if  the  garnishee  or 
any  other  person  claim  4>roperty  in  the  effects  aiUcbed,  tbe  truth  ^all  be 
ascertained  by  a  feigned  issue  in  which  the  gamisliee  or  party  claiming  shall 
be  actor.'" 

Wliei'e  tlie  garnishee  is  in  possesion  of  property,  known  or  supposed  to 

'  For  this  ulatement  of  tho  provlslong  of  ths  Laws  of  Sonlh  Carolina  in  relation  to 
AclachmeDt  1  am  under  obli^tion  to  JAns  Cohheb,  Geq ,  of  Charleaton,  Aatbor  of 
"  Conner's  Digest "  of  South  CsioIioB  Bqxirts,  and  District  Attorney  of  the  United 
Slalei  Ibr  South  Carolipa. 

■  Act  of  1T4«,  3  Statutes,  617.  ''  Act  of  1R39,  II  Statutes,  76. 

*  Act  of  1751,  3  Statutes,  731.  ■  Act  of  1844,  II  Stalales,  290. 

*  Act  of  1744,  3  Sutules,  630.  >  AcE  of  1744,  3  Statutes,  619. 

*  Act  of  1744,  3  Statutes,  617.  ■"  Act  of  1744,  3  Statatce,  613. 
"  Actof  I763,4StBtute9,544. 
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belong  to  the  absent  debtor,  be  may  be  compelled,  on  Berrice  of  the  writ,  to 
deliver  it  to  tbe  sbBriS*,  or  claiming  it  tmder  oath  aa  creditor  in  possesdon, 
to  give  bond  for  its  forthcoming.' 

If  the  gamiBhee  f&il  to  make  a  return,  as  required,  judgment  shall  be 
given  against  bim,  and  execution  levied  on  bis  proper  goods  for  satisfaction 
of  the  debt  attached  for,  the  same  being  legally  proved.' 

Upon  the  return  to  the  writ  either  by  the  sheriff  or  garnishee,  aedgnees 
are  appointed  by  the  court  to  take  possession  of  the  attached  property,  to 
sell  the  same  if  of  a  perishable  nature,  and  to  sae,  in  the  name  of  the  absent 
debtor,  for  moneys  due  him  on  the  books  or  accounts  attached,  the  assignees 
giving  bond  for  faithful  performance  of  their  dutiea.* 

The  declaration  should  be  filed  wttbin  two  montba  after  the  return  of 
the  writ,  the  plaintiff  making  affidavit  of  the  sum  due,  and  that  no  part  of 
the  same  is  paid,  and  that  he  is  in  no  wise  indebted  to  the  absent  debtor. 
If  there  have  been  mutual  dealings  between  debto*  and  creditor,  a  stated 
account  showing  the  balance  due  should  be  sworn  to  and  filed  with  the  dec- 
laration.* 

The  absent  debtor  has  a  year  and  a  day  within  which  to  appear  and 
plead  to  the  declaration.  If  he  foil  so  to  do  within  that  time,  judgment 
shall  be  entered  against  him,  but  the  effect  and  operation  of  such  judgment 
is  limited  to  the  property  attached." 

If  the  absent  debtor  ^pear  within  the  year  and  day  and  puts  in  special 
bail,  the  attachment  is  dissolved,  and  the  proceeding  becomes  then  strictly 
in  pertonam. 

If  the  absent  debtor,  appear  in  person  or  by  attorney,  without  putting 
in  special  bail  and  judgment  is  entered  np  against  him,  the  execution  issu- 
ing on  such  judgment  may  be  levied  on  the  general  estate  of  the  defendant 
as  well  as  on  the  attached  effects.* 

TBHHEBSEE. 

Where  a  debtor  has  removed  or  is  removing  himself  ont  of  the  county 
privately,  or  so  absconds  or  conceals  himself  that  the  ordinary  process  of 
law  cannot  be  served  on  him  ;  or  is  removing  or  about  to  remove  himself 
or  his  property  beyond  the  limits  of  the  State ;  or  shall  be  absconding 
or  concealing  himself  or  his  property  or  effects ;  an  attachment  may  be 
obtained. 

In  order  to  obtain  an  attachment,  complaint  must  be  made  on  oath  by 
the  creditor,  his  attorney,  ageal^  or  factw,  setting  forth  that  the  debtor  is 

>  Act  of  ISM,  1!  Statatca,  390. 

■  Act  of  1744,  3  Sutuua,  6IS,  and  IS44, 11  Sutntei,  SM. 

*  Act  of  1844,  II  Blatntes,  290. 

*  Act  of  1744,3  BtaCatea,  619. 
'  Act  of  1843,11  Statu tM,  a56. 

*  Act  of  1S43,  11  ScstDIM,  S96. 
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doing  mme  one  of  the  acts  >IUed  above ;  and  a  bond  taa^t  bci  given  by  tbe 
plaiatiff,  his  attorney,  agent,  or  factor,  payable  to  the  defendant,  in  doabl« 
the  sum  for  which  the  complaint  is  made,  conditioned  for  satisfying  all  oosM 
which  shall  be  awarded  to  the  defendant  in  caae  the  plaintiff  shall  be  eaat 
in  the  suit,  and  also  all  damages  which  shall  be  recovered  against  the  plBin> 
tiff  in  any  suit  or  snits  which  may  be  brongfat  agvntt  him  for  wrongfiilly 


The  writ  commands  the  attachment  of  the  estate  of  the  debtor  wherever 
it  may  be  found,  or  in  the  hands  of  any  persona  mdebted  to,  or  having  any 
of  the  effects  of,  the  defendant ;  and  nnder  it  gsmisbeea  are  summoned, 
who  are  required  to  answer  on  oath  aa  to  tlieir  indebtedness  to  the  defieiid- 
ont,  and  what  effects  they  have  and  had  of  the  defendant  in  their  hands  at 
the  time  of  serving  the  writ,  and  what  effects  or  debts  ot  the  defendant 
there  are  in  tbe  hands  of  any  other,  and  what,  persoo,  to  their  knowledgs 
or  belief.'  • 

In  the  case  of  non-resident  debtors,  having  any  real  or  personal  prof^ 
erty  or  choses  in  ac^on  within  tbe  State,  it  ts  required,  in  order  to  obtain 
an  attachment,  to  file  a  bill  in  chancery,  and  make  afSdavit  and  give  bond 
as  in  the  cases  above  mentioned.* 

A  judicial  attachment  issues  when  the  sheriff  retnms  "  that  the  defend- 
ant is  not  found."  ' 

TSXAS. 

Whenever  a  writ  of  summons  issues  from  any  court  of  this  State,  in  any 
civil  suit,  and  the  officer  returns  that  the  defendant  is  not  to  be  found  in 
his  county,  the  plaintiff  may  sue  out  a  writ  of  attachment,  returnable  in  the 
same  manner  as  original  writs  ;  and  if  the  officer  shall  return  any  property 
by  him  attached,  and  the  defendant  shall  &il  to  appear  and  plead  within 
the  time  limited  by  the  law  regulating  pleadings,  the  plaintiff  shall  be  en- 
titled to  judgment  as  in  ordinary  suits;  and  the  properly  attached,  if  not 
replevied,  or  released  by  special  bail,  shall  remain  in  the  custody  of  the 
officer,  until  final  judgment 

Original  attadimentS'  ore  issued,  npon  the  party  applying  for  the  same, 
his  agent  or  attorney,  making  an  affidavit  in  writing,  ataUng  that  the  de- 
fendant is  justly  indebted  to  the  plaintiff,  and  the  amount  of  the  demand ; 
and  fhat  the  defendant  is  not  a  resident  of  the  State ;  or  that  he  is  about  to 
remove  out  of  the  State ;  or  that  he  secretes  himself  so  that  the  ordinary 
process  of  law  cannot  be  served  on  him ;  or  that  he  is  about  to  remove  tia 
property  beyond  this  State,  and  that  thereby  the  plaintiff  will  probably  loa« 
the  debt ;  and  he  shall  also  swear  that  the  attatdiment  is  not  sued  out  for 
the  purpose  of  injuring  tbe  defendant. 

'  Carathers&NlcbolMm's  Digest,  101,  102,  103-  sad  ITieholKm'i  Bapplement,  IS. 
'  Canithera  &  Nicholson's  Digest,  106. 
*  Cnnithers  &  Nicholson's  Digest,  108. 
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AFPEHDIX.  679 

At  the  time  of  inaUi^  inch  affidavit,  tbe  pUintiff,  his  agent  or  attorney, 
ahall  pve  bond,  with  two  or  more  good  and  sufficieDt  sareiies,  payable  to 
the  defiandant,  in  at  least  double  tbe  amonnt  Bwom  to  be  dne,  conditioned 
tbat  the  plaintiff  will  prosecute  bis  suit  to«eSbct,  and  pay  snoh  damages  as 
shall  be  adjudged  agaiast  hiia  for  wrongTullj  suing  out  such  attachment. 

The  writ  of  attachment  goes  against  the  ^vj^eaety  of  the  debtor,  wbereTer 
the  same  ma;  be  found. 

It  may  iuue  in  all  cases,  althoogh  the  debt  or  demand  be  not  due ;  b«t 
SO  judgment  eball  be  rendered  until  the  demand  becomes  doe. 

Whera  an  aUadunest,  either  original  or  judicial,  is  issued,  the  plaintiiF 
may  have  at  tbe  same  time  a  writ  of  ^miEhment,  againat  any  person  sup- 
posed to  be  indebted  to,  or  to  have  any  of  tbe  effiscts  of,  tbe  defwiduit. 
Garnishees  summoned  under  this  writ  mast  answer  on  oath  as  to  their 
indebtedne^,  or  that  of  oUiere,  to  the  defendant,  ind  as  to  (he  effects  of 
the  defendant  they  hare  is  their  possession,  and  had  at  the  time  of  the  ga^ 
niehmeut.^ 


The  ordinary  mode  of  process,  in  civil  causes,  is  by  writ  of  si 
attachmenL 

Writs  of  attachment  may  issue  against  the  goods,  chattels,  or  estate  of 
the  defendant,  and  for  want  thereof  against  his  body. 

No  writ  shall  issue  unless  there  be  sufficient  security  given  to  the  de- 
fendant, by  way  of  recognizance,  by  some  person  other  than  the  plaintiff^ 
to  the  satisfaction  of  the  authority  signing  the  writ,  that  the  plaintiff  sball 
prosecute  his  writ  with  effect,  and  shall  answer  all  damages,  if  judgment 
be  rendered  against  him.' 

All  actions  founded  on  any  contract,  express  or  implied,  made  and  en- 
tered into  since  the  first  day  of  January,  1839,  and  all  actions,  founded  on 
any  contract  where  the  defendant  has  absconded  from,  or  is  resident  out  <^, 
this  Slate,  or  is  concealed  wlthia  this  State,  may  be  commenced  by  trustee 
process. 

The  nTit,  in  such  case,  authorizes  tbe  attachment  of  the  goods,  chattels, 
or  estate  of  the  defendant,  in  his  own  hands,  and  also  any  goods,  effects,  or 
credits,  in  the  hands  of  the  trustees. 

Every  person,  having  any  goods,  effects,  or  credits  of  the  defendant,  in- 
trusted or  deposited  in  his  hands  or  possession,  or  which  shall  come  into  hia 
hands  or  possession  afler  the  service  of  the  writ  and  before  disclosure  is 
made,  may  be  summoned  an  a  trustee,  and  sncb  goods,  effects,  and  credits 
tJiall  thereby  be  attached,  and  held  to  respond  the  final  judgment  in  the 
iuit.     Whatever  any  trustee  may  have  of  the  defendant's  in  his  hands  or 

>  Hartley's  Difreat  of  Texas  ILawa,  of  IBSO,  pp.  93  - 100. 

>  Willianu'i  CompUatioD  of  Vermoat  Lsws,  of  1S51,  p.  343. 
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poeaenion,  which  he  holds  mgainat  law  or  equi^,  may  be  attached  by  this 


A117  debt  or  legacy,  dne  from  an  execntor  or  administrator,  and  anj 
other  goods,  effocte,  or  credits,  in  the  hands  of  an  executor  or  adminiatraKn', 
as  BDch,  may  be  attached  in  his  hands  by  the  trustee  process. 

All  oorporalioiis  niay  be  summoned  as  trnstees. 

No  person  shall  be  adjudged  a  trustee  in  either  of  the  cases  Mowing 
to  wit:  — 

1.  By  reason  of  any  money  or  other  thing  dne  from  him  to  the  deflend- 
ant,  uolesa  it  is,  at  the  time  of  the  service  of  the  writ  on  him,  dne  abso- 
lutely and  without  depending  on  any  contingency ;  nor,  2.  By  reason  (rf 
any  debt  due  from  him  on  a  judgment,  bo  long  as  he  is  liable  to  an  execu- 
tion on  the  judgment. 

Any  money,  or  other  thing  due  to  the  defendant,  may  be  attached  by 
the  trustee  process  before  it  has  become  payable,  provided  it  be  due  abso- 
lutely and  without  any  contingency ;  bat  the  trustee  shall  not  be  com- 
pelled to  pay  or  deliver  it  tiefbre  the  time  appointed  therefor  by  the  coo- 
traot. 

Trnstees  may  be  examined  on  oath,  touching  the  effects,  Icc^  of  the 
defendant  in  their  hands ;  but  the  answer  of  a  trustee  under  oath  is  not 
conclusive  in  dedding  bow  far  he  is  chargeable ;  but  either  party  may 
allege  and  prove  any  facts  that  may  be  material  in  deciding  that  ques- 
tion.' 

Tbere  are  numerous  prorisions  in  the  laws  of  this  State  in  relaUon  to 
truBteea,  but  it  is  not  deemed  necessary  to  present  them  here. 

TIBQIKIA. 

When  any  suit  is  instituted  for  any  debt,  or  for  damages  for  breach  of 
any  contract,  on  affidavit  stating  the  amount  and  justice  of  the  claim,  that 
there  is  a  present  cause  of  actjon  therefor,  that  the  defendant  is  not  a  ree- 
ident  of  this  State,  and  that  the  affiant  believes  he  has  estate  or  debts  dne 
him  within  the  county  or  corporation  in  which  the  sait  is,  the  plaintiff  may 
forthwith  sue  out  of  the  clerk's  office  an  attachment  agunst  the  estate  of  the 
non-resident  defendant  for  the  amount  so  stated. 

On  affidavit  at  the  time  of  or  after  the  institution  of  any  suit,  that  the 
plaintiff's  claim  is  believed  to  be  just,  and,  where  the  suit  is  to  recover  spedfic 
personal  property,  stating  the  nature,  and,  according  to  the  affiant's  belief, 
the  value  of  such  property,  and  the  probable  amount  of  dam^es  the  plain- 
tiff will  recover  for  the  detention  thereof,  or  where  it  is  to  recover  money 
for  any  claim  or  damages  for  aoy  wrong,  stating  a  certain  sum  which  (at 
the  least)  the  affiant  believes  the  plaintiff  is  entitled  to,  or  ought  to  recover, 
>  Winianw't  CompiUtion  of  TarnKmt  Lawi,  of  1851,  pp.  3M  -398. 
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and  an  affidavit  also,  that  the  affiant  believea  that  the  defendant  is  remoTing 
or  intends  to  remoTO  Buch  specific  property,  or  his  own  eatate,  or  the  pro- 
oeeds  of  the  tale  of  his  proper^,  or  a  material  part  of  auch  estate  or  proceeds, 
out  of  this  State,  so  that  process  of  execution  on  a  jndgment  in  said  snit, 
when  it  is  obtained,  will  be  nnavailing ;  in  any  such  case  the  clerk  shall 
issne  an  attachment.  If  the  suit  be  for  specific  property,  the  attachment 
may  be  against  the  specific  property  sued  for,  and  against  the  defendant's 
estate,  for  so  much  as  is  sufficient  to  satisfy  the  probable  damt^^a  for  its 
detention  ;  or,  at  tbe  option  of  the  plaintiff,  against  the  defendant's  estate, 
for  the  value  of  such  spedfic  proper^,  and  the  damages  for  its  detautioii. 
If  the  suit  be  to  recover  money  for  a  claim,  or  damages  for  a  wrong,  the 
attachment  shall  be  against  the  defendant's  estate,  for  the  amount  spedfied 
in  the  affidavit,  as  that  which  the  affiant  believes  the  plainUlf  is  entitled  to 
Of  ought  to  recover. 

Ad  attachment  may  issue  before  a  olum  is  due  and  payable,  upon  com- 
l^aiot  supported  by  affidavit  that  the  debtor  intends  to  remove,  or  is  remov- 
ing, or  has  removed  his  eS^cta,  out  of  this  State,  bo  that  there  will  probably 
not  be  therein  sufficient  Affects  of  tbe  debtor  to  satisfy  the  claim  whenjadg> 
ment  is  obtained  therefbr,  should  the  ordinary  process  of  tbe  law  be  used  to 
obtain  such  judgment ;  and  upon  further  affidavit  of  tbe  amount  and  justioe 
of  the  claim,  and  at  what  time  the  same  is  payable. 

An  attachment  also  lies  for  rent,  where  complaint  is  madet  sopported  I^ 
affidavit,  that  the  tenant  intends  to  remove,  or  is  removing,  or  has  within 
thirty  days  removed,  his  effects  from  the  leased  premises. 

Attachments  (except  where  sued  out  specially  agamst  specified  property) 
may  be  levied  upon  any  estate,  real  or  personal,  of  the  defendant,  aod  gar- 
nishees may  be  summoned,  who  are  required  to  answer  on  oath. 

Eqnicable  claims  for  money  or  property  may  be  enforced  by  suit  and 
attachment  in  chancery,  upon  affidavit  being  made  as  in  actions  at  law.' 

VriSOONBIF. 

In  order  to  obtain  an  attachment,  the  plaintiff,  or  some  person  in  his  be- 
balf,  must  make  an  affidavit,  stating  that  the  defendant  is  indebted  to  the 
plaintiS)  and  specifying  the  amount  of  such  indebtedness,  as  near  as  maybe, 
over  and  above  all  legal  set-ofis,  and  Chat  the  same  is  due  upon  contract, 
express  or  implied,  or  upon  judgment  or  decree,  and  that  the  deponent 
knows,  or  has  good  reason  to  believe,  either,  — 

1.  That  the  defendant  has  absconded,  or  is  about  to  abscond  from  this 
State,  or  that  he  is  concealed  therein  to  the  injury  of  his  creditors ;  or, 

2.  That  the  defendant  has  assigned,  disposed  of,  or  concealed,  or  is  about 
to  assign,  dispose  o^  or  conceal  any  of  his  property,  with  intent  to  defraud 
his  creditors ;  or, 

>  Bevlscd  StatDtei  of  Tlrguda,  of  1849,  pp.  »00-«09 
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8.  That  the  defendant  luu  remored,  or  [i  about  to  lemove,  any  of  his 
{oopert;  out  of  this  State,  with  intent  to  defraud  his  creditore ;  or, 

i.  That  be  fraudalentlj  ooatracled  the  debt,  or  incarred  the  obligatioa, 
respecting  which  the  snit  is  bronght ;  or, 

6.  That  the  defendant  is  not  a  resident  of  this  State ;  or, 

6.  Tbat  the  defendant  is  a  foreign  corporation ;  or, 

7>  That  the  defendant  has  fraudulently  oonrejed  or  disposed  of  hia  prop- 
erty, or  a  part  of  it,  or  is  about  fraudulently  to  convey  or  diapoM  of  the 
Bame,  or  a  part  of  it,  with  intent  to  defraud  his  cre^tois. 

The  writ  authorizes  the  attachment  of  ao  much  of  the  lauds,  teneikenls, 
goods,  chattels,  moneys,  and  effects  of  the  defendui^  not  exempt  irom  ex»> 
oution,  wheresoever  the  same  may  be  found  within  the  county,  aa  will  be 
sufficient  to  satisfy  the  plaintiff's  demand. 

If  the  plaintiff,  or  any  one  in  his  behalf,  make  sffidsvit  that  he  Terily  be- 
Ueves  that  any  person  (naming  him)  has  property,  credits,  or  effects  (describ- 
ing the  same),  in  his  possession  belonging  to  the  defendant,  or  is  indebted 
to  the  defendant,  and  deliver  the  same  to  the  (ffioer  having  the  writ,  the 
officer,  if  he  cannot  attach  such  property  and  get  possession  Uiereof,  shall 
summon  such  peraon  as  garnishee  ;  who  is  required  to  answer  under  oath 
all  questions  put  to  him  touching  the  property,  credits,  and  effects  of  the  de- 
fendant in  Ins  pomession,  or  within  his  knowledge,  and  as  to  all  debts  doe 
or  to  become  due  from  him  to  the  defendant.' 

TBKSITORT     OF     SEBBASKA. 

In  an  action  for  the  recoveiy  of  money,  the  plaintiff  may  caose  any  prop- 
erty of  the  defendant,  which  is  not  exempt  from  execution,  to  be  attached, 
at.  the  commencement  or  during  the  progress  of  the  proceedings. 

The  petition  must  set  forth  the  grounds  of  attachment,  and  must  be  Bwora 
to>    It  must  state  tbat  as  the  affiant  verily  believes  the  defendant  is 

1.  A  foreign  corporation,  or  acting  as  such  ;  or, 

2.  Is  a  non-resident  of  the  Territory;  or, 

S.  Is  in  some  mancer  about  to  dlspoM  of,  or  remove  his  property  out  of 
the  Territory,  without  leaving  sufficient  remaining  for  the  payment  of  tus 
debts ;  or, 

4.  Has  disposed  of  his  property,  in  whole  or  ic  part,  with  intent  to  de- 
fraud bis  creditors;  or, 

5.  Has  absconded,  so  that  the  ordinaiy  process  cannot  be  served  upon 
him ;  or, 

6.  Tbat  he  has  property  not  exempt  from  execution  which  he  refuses  to 
give  in  security  of  payment  of  his  debt. 

If  the  plaintiff's  demand  is  founded  on  contract,  the  petition  must  elate 

1  BoTiwdStatDteaofWu&nisin,of  IMV,  {p.  S8T-B91. 
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M  ncari^  aa  proctinble  the  amoimt  due  wai  wben  payable.  If  not  founded 
wi  oontract,  the  petition  mngt  be  presented  to  sorae  jndge  of  the  Supreme 
or  Diitritt  Court,  or  Judge  of  Probate,  who  eball  moke  an  Kllowaace  there- 
on of  the  amount  in  value  of  propertj  that  may  be  attached. 

An  attachment  may  iaaue  before  the  debt  becomes  due,  when  nothing 
but  time  ia  wanting  to  fix  an  ahet^te  indebtedneaa,  and  wben  the  petition, 
io  addition  to  that  fiut,  stales  that  the  defendant  is  about  to  dispose  of  his 
ptoperty  with  intent  to  defraud  bis  creditors,  or  that  he  is  about  to  remove 
from  the  Territory,  and  refases  to  make  any  arrangement  for  eecoring  the 
paymeot  of  the  debt  wben  it  falls  due,  and  whidi  contemplated  removal 
was  not  known  to  the  plaintiff  at  the  time  ibe  debt  was  contracted. 

Before  any  property  can  be  attached,  the  plaintiff  moat  file  with  the 
clerk  a  bond  for  the  use  of  the  defeadaot,  with  sureties,  to  be  approved  by 
the  clerk,  in  a  peoal^  at  least  double  the  value  of  the  property  sought  to 
be  attached,  and  in  no  case  less  than  two  hundred  and  fitly  dollan,  condi- 
tiened  that  the  plaintiff  nill  pay  all  damt^ies  that  the  defendant  may  sustun 
t^  reason  of  Ibe  wrongful  soing  out  of  the  attachment 

Tbe  sheriff  ia  required  to  attach  property  fifty  per  cent  greater  in  valiifl 
than  the  amount  to  be  eecui«d  by  llie  attachment. 

In  an  aotion  on  the  bond,  the  defendant  may  recover,  if  he  shows  that 
tbe  attachment  waa  wrongfully  sued  out,  and  if  wilfully  wrong  he  may  re- 
cover exemplary  damagea.  And  he  need  not  wait  until  the  principal  suit  is 
determined,  before  he  bri^iga  auit  on  the  bond. 

Gamiflheea  may  be  summoned,  A  sheriff  or  constable  may  be  garnished 
for  money  of  the  defendant  in  his  hands.  So  may  a  judgment  debtor  (f 
(he  defendant,  when  the  judgment  has  not  been  previously  asMgned,  and 
also  an  executor,  for  money  due  fixim  the  decedent  to  the  defendanL' 

TBBSITOBT     OF    HEW    MEXICO. 

Credltore  whose  demands  amount  to  fifty  dollars  or  more  may  sne  tbdv 
debtors  in  the  circuit  court,  by  attachment  in  the  following  cases :  — 

1.  When  the  debtor  ia  not  a  resident  of,  nor  resides  in,  this  Territory. 

2.  When  ihe  debtor  has  concealed  himself,  or  absconded,  or  absented 
himself  from  his  usual  place  of  abode  in  this  Territory,  so  that  the  ordinary 
process  of  law  cannot  be  passed  upon  him. 

8.  When  the  debtor  is  about  to  remove  his  property  or  eSbcts  out  c^  this 
Territory  j  or  has  fraudulently  concealed  or  disposed  of  his  property  or  ef- 
fects, so  as  to  defraud,  hinder,  or  delay  his  creditors. 

4.  When  the  creditor  ia  about  fraudulently  to  convey  or  assign,  conceal 
or  dispose  of,  his  property  or  effects,  so  as  to  hinder,  delay,  or  defraud  his 
creditors. 

5.  When  the  debt  was  contracted  out  of  this  Territory,  and  the  debtor 

1  iMma  of  NBbnuka,  of  ISaT,  ch.  31,  pp.  9B- 101. 
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has  absconded,  or  KcntXy  removed  bb  properly  or  ^ecta  into  the  Ttnitoij, 
with  the  intent  to  hinder,  delftj,  or  defraud  big  crediton. 

In  order  to  obtain  an  attAchment  an  affidavit  most  be  made  hy  Ota  [dain- 
tiff  or  some  person  for  bim,  and  a  bond  execDted. 

The  affidavit  must  state  that  the  defendant  is jostlj  indebted  to  the  pkin- 
tifi*,  afler  allowing  all  just  credits  and  ofisets,  in  a  smn,  to  be  specified,  and 
on  what  account,  and  that  the  affiant  has  good  reason  to  believe,  and  does 
believe,  the  existence  of  one  or  more  of  the  causes  above  recited  as  entilling 
the  plaintiff  to  sue  by  attachment 

The  bond  must  be  ezecated  by  the  plwntiff  or  some  responsible  person  as 
principal,  and  two  or  more  securities,  residents  of  the  conntj  in  which  Ibe 
action  is  to  be  brought,  in  a  sum  at  least  double  the  amount  sworn  to,  pay- 
able to  this  Territory,  conditioned  that  the  plaintiff  shall  prosecute  his  action 
without  delay  and  with  effect,  and  refand  all  sums  of  money  that  may  be 
adjudged  to  be  refunded  to  the  defendant,  and  pay  all  damages  that  may 
accrue  to  any  defendant  or  garnishee  by  reason  of  the  attachment,  or  any 
process  or  judgment  thereon.  This  bond  may  be  sued  on  in  the  name  of 
the  Territory,  by  any  party  injured. 

The  writ  of  attachment  commands  the  sheriff  to  attach  the  defendant  by 
all  and  singular  his  lands  and  tenements,  goods,  moneys,  efiects,  and  credits, 
in  whosesoever  hands  they  may  be  found  t  and  under  it  gamisbees  nsay  be 
summoned,  who  are  required  to  answer  on  oath  written  allegaUoas  and  in- 
terrogatoiies.^ 

TERBITOBT    Or    DTJLB. 

An  attachment  issues  in  this  Territory,  when  an  affidavit  is  made  by  a 
creditor  that  the  defendant  ii  indebted  to  him  by  note  or  book  account,  and 
is  not  a  resident  of  the  Territory,  or  is  about  to  leave  the  county  or  Terri- 
tory, removing  his  effects  with  the  intention,  as  affiant  believes,  of  defraud- 
ing his  creditors. 

If  there  be  not  snfBcient  proper^  tbimd  to  Satisfy  the  debt  and  cost,  gar- 
nishees may  be  summoned.* 

TEBBITOBT    OF    WASBINOION. 

In  an  action  for  the  recovery  of  money,  the  plaintiff,  at  the  time  of  isen- 
ing  the  summons,  or  at  any  time  afterwards,  may  have  the  property  of  the 
defendant  attached,  as  a  security  for  the  satisfaction  of  sach  judgment  as  he 
may  recover. 

An  attachment  is  issued  by  the  clerk  of  the  court  in  which  the  action  is 
bron);ht,  whenever  the  plaintiff,  bis  agent  or  attorney,  ahall  make  affidavit 
that  a  cause  of  action  exists  against  the  defendant,  specifying  the  amount  of 

1  Lawiof  New Mazkn,  0(1851,1^39-41.         ■  Lswsitf  Utah,  IS9I,  p.  61. 
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the  ckim,  over  and  above  all  l^al  Bet-ofis,  and  the  oatnre  thereof,  and  that, 
as  the  iifflant  verily  belioTos,  the  defendant  is  either 

1.  Aibnign  oorporation  ;  or, 

2.  A  non-reaideot  of  thie  Territoiy ;  or, 

8.  Is  secretl}'  leaving,  or  has  left  the  Territoiy,  with  iat«nt  to  hinder, 
defraud,  or  delajr  his  creditorB  j  or, 

i.  Is  abonl  to  sell,  oonve;,  or  otherwise  dispose  of  hs  property,  with  like 
intent ;  or, 

5.  Is  removing,  or  about  to  remove,  his  property,  subject  to  execnlion,  or 
a  material  part  thereof,  out  of  this  Territory,  not  leaving  enoagh  therein  to 
Batiflfy  the  claim  of  the  plaintiff;  or, 

6.  Has  concealed,  or  is  attempting  to  conceal  himself,  bo  that  the  ordi- 
nary process  of  taw  cannot  be  served  upon  him. 

No  attachment,  for  the  second  and  third  causes  above  stated,  shall  issue 
agmnst  any  debtor  while  his  family  remuns  settled  within  the  county  where 
he  nsnally  resided,  prior  to  his  absence,  if  he  shall  not  continue  absent  from 
the  Territory  more  than  one  year  after  he  shall  have  absented  himself,  nnr 
less  an  attempt  be  made  to  conceal  his  abHence. 

If  the  wife  or  family  of  the  debtor  shall  refuse  or  be  unable  to  give  an 
account  of  the  cause  of  his  absence,  or  the  place  where  he  may  be  found,  or 
shall  give  a  blse  account  of  either,  such  refusal,  inability,  or  false  account 
shall  be  deemed  an  attempt  to  conceal  bis  absence. 

Befwe  the  writ  issues,  the  plainti^  or  some  one  on  his  behalf,  must  exs- 
cnte  a  bond,  with  sufllcient  surely,  to  be  approved  by  the  clerk,  payable  to 
tJie  defendant,  to  the  efFbct  that  the  plaintiff  will  duly  prosecute  his  proceed- 
ing in  attachment,  and  will  pay  all  damages  which  may  be  sustaiued  by  the 
defendant,  if  the  proceedings  of  the  plaintiff  shall  be  wrongful  and  oppres- 
live. 

Real  and  personal  property,  and  shares  of  stock  and  corporations,  may  be 
attached. 

Personal  property  may  be  released  from  attachment  by  giving  bail  to  the 
action ;  and  may  be  released  from  the  sheriff's  custody  by  giving  a  delivery 
bond. 

Garnishees  may  be  summoned.  In  order  thereto,  the  plaintiff,  or  some 
one  on  his  behalf,  must  file  with  the  clerk  an  afiidavit  that  he  has  good  rea- 
son to  believe  that  any  named  person  baa  property  of  the  defendant,  of  any 
description,  in  his  possession,  or  under  his  control,  which  the  sheriff  cannot 
attach  ;  or  that  such  person  is  indebted  to  the  defendant,  or  has  the  control 
or  agency  of  any  property,  money,  credits,  or  effects.  Thereupon  the  clerk 
issues  a  summons  to  the  person  named,  to  appear  and  answer  as  garnishee. 

Any  creditor  of  the  defendant,  upon  filing  his  affidavit  and  bond,  as  re- 
quired of  the  attaching  creditor,  may  at  any  time  before  the  final  adjoom- 
meat  of  the  suit,  become  a  party  to  the  action,  file  bis  complaint,  aad  prove 
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&86  APPENMr 

In*  clum  or  dMnaad  againBt  the  dereDdant,  Bud  may  have  anj  pereon  snm- 
moned  as  gaTnisbee.  The  mone^  realized  hj  the  attachmeot  shall  go  first 
to  satufj  the  first  attaching  creditor  ;  and  if  anything  remain  it  must  be 
divided,  jTTo  rata,  among  the  other  creditors.* 

*  Lawi  of  WuhingtoD,  paiaad  U  the  Fint  Sesoon  ot  the  LegislatiTS  AMtmblf,  iM 
Febniarj,  ISSi,  pp.  laS  -  1G3. 
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INDEX. 


ABATEMENT,  tmiTnon 

when  defeoduit  nut^  plead  in,  to  ftttaohment  ....        iOS,  409 
when  kttBchmeDt  it  pleadable  in TOO,  701 

ABSCONDING  DEBTOBS, 

who  are  n^arded  u 48-M 

ABSENT  DEBTORS, 

who  are  regarded  m 89— it 

notice  to,  tij  publication 1S8-UB 

ACCOUNT, 

action  of,  may  be  inatitated  bjr  attachment  ••....      S8 

ACCOUNT-BOOKS, 

not  attachable,  unlew  anthoriwd  bj  atatnte S49 

ADUINISTRATOR, 

not  niable,  as  luch,  hj  attachment 81 

nnleaa  he  make  himself  penonallj  liable 8S 

propert}'  in  handi  of,  which  will  belong  to  defendant  ai  a  diatrib- 

ntee,  after  aettlement  of  acconnta,  is  not  attachable      .  .    SSI 

not  cfaai^^ble,  aa  luch,  aa  garnishee  befcve  order  ot  ditbibntian 

or  payment,  but  ia  bo  afterward 408, 197 

AGENT, 

of  corporation  may  make  atGdavit ST 

not  chargeable  ai  gamiihee,  when S14 

AFFroAVIT, 

fiw  attachment,  under  cmtoa  of  London,  is  merely  of  defendant"* 

indebtedneM S 

in  this  conntry  it  inclndea  also  special  groonds  for  tbe  ismo  of  the 

may  be  made  by  agent  of  a  corpontion ST 

omiiaion  of,  cannot  be  supplied 84 

oannot  be  amended,  unteas  amendment  be  antluniied  by  atatnte  .      M 
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AFFIDATIT  (amtinued),    .  •wnnw 

when  inanfficient,  in  ex  parte  proceedings,  to  confer  jnudictioo, 

a  sale  under  the  attichinent  confen  no  title       ....  88 

if  put  of,  uid  mint  appear  in,  the  lecmd 90 

KutheDtication  of 91 

who  may  make    ... 93 

when  and  how  made  bj  agent  or  attomef 94 

as  to  amonnt  and  nstnie  of  the  debt 96,  96 

different  deacriptiona  of 97-100 

maj  coDtaiQ  several  different  gronnds 101 

if  any  one  of  leveral  different  grounds  be  true,  it  will  tartain  the 

attachment 101 

ifhen  vitiated,  bj  itating  serenl  grounds  di^mustiTdj        ■        .        .  101 

■when  not  therebj  vitiated lOS 

should  follow  the  language  of  the  statute lOS 

nncerUunty  in,  will  vitiate  it 104 

surplusage  io,  not  inconsistent  vrith  the  substantial  avermenta,  will 

not  vitiate 109 

poativenen,  knowledge,  infinmatioii,  and  belief  must  appear,  la 

required  by  statute 106 

nbstandal  cranpliance  with  statute,  infficient 107 

insufficient,  caeea  of 108 

if  two  of  the  same  import  be  made,  the  second  will  be  disregarded   .  109 
imnScieat  as  to  one  of  two  joinj^  debtors,  will  not  justify  attach- 
ment against  both         110 

may  be  made  before  the  day  of  issuing  die  writ       ....  Ill 
defects  in,  may  be  taken  advantage  of,  by  motion  to  qussh  or  dis- 

Bolve  the  attachment 113 

amendment  of,  when  allowed US 

AMENDMENT, 

(^affidavit  fer  attachment,  cannot  be  made,  unless  aodiotued  by 

sUtnte 84 

of  affidavit  for  attachment,  when  adnusublo 119 

of  attachment  bond        , 146-148 

of  return  of  attachment 211-930 

of  declaration,  without  altering  or  increaring  demand  aned  on,  will 

not  dissolve  attachment 385 

of  answer  of  garnishee 660 

ANSWER, 

of  corporation,  as  garnishee,  how  made 479 

what  garnishee  should  state  in 639  -  693 

erasion  or  equivocation  in,  effect  of 699 

nnportance  of  fhlneaa  and  explicitnen  in 694 

need  not  conform  to  technical  nilea  of  pleading         ....  697 

if  aa  full  as  gamtehee  can  make  it,  will  be  sufficient      ....  698 

need  not  be  confined  to  matters  within  garnishee's  own  knowledge  699 
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ANSWER  (continued),  asoTKM 

what  gvnitkee  maj  be  required  to  riMa  in       .  .        641-649 

gMTLisbee  cannot  be  required  to  it&te  in,  a  niattar  which  -would 

deprive  him  of  a  defence  againrt  bu  liabilitj-  to  ddendant    .         .  644 

nor  that  he  hai  been  guik}*  of  «  riolaCiort  of  law       ....  64S 

nor  say  thing  that  will  impair  or  impeach  hii  title  to  real  estate    .         .  64S 
(tatemeota  of  othen  may  be  incwporated  in,  but  gami^hee  is  not 

compellable  to  nse  them 649 

may  be  amended,  when 650 

effect  to  be  given  to esi  -  S5S 

consbuction  to  be  pyto  U>   •■      .       .       .       .        .       •  US  -  S6S 

judgment  on 669 

ASSAULT  AND  BATTERY, 

in  actioa  for,  attachment  will  not  lie    .         ■         •                          .         .  10 

ASSIGNEE  IN  BANKRUPTCY, 

not  chargeable  •«  ganudKe •       .  Oil 

ASSIGNMENT, 

gamiahee  may  set  np    .         .       '. 52S 

when  set  up  may  be  impeached •.  5SS 

is  not  effected  by  a  mere  direction  to  pay 520 

particular  form  of,  not  material 626 

equitable,  will  hold  the  pn^rty,  if  notice  be  given  to  ganushae 

in  time  to  make  it  known  to  court 637 

conflicUng,  cannot  be  tried  in  the  attachment  suit    ....  531 

equitable,  of  debt  will  preient  its  attachment      .....  604 

ATTACHMENT, 

origin  o$  )k  in  the  custom  of  London 1-3 

its  oatare  and  distinctive  features 4-6 

is  a  special  remedy  at  law,  belongii^  to  a  court  of  law     .        .       ,  4  a 
differences  between  attachment  under  the  costom  of  London  and 

in  the  United  States 0 

tendency  to  enlarge  the  operation  of        ■         ■        •         •        •        >  7 

under  the  custom,  ia  grooaded  on  actiona  of  debt          ....  9 

debt  for  which  issued  must  be  such  as  will  roatwn  an  action  at  law  .  9 

cannot  be  grounded  on  equitable  debts 9 

in  the  United  States,  generally  allowed  only  to  craditoia          .         ■  10 

will  not  lie  in  actions  for  tort 10 

will  lie  for  unliquidated  damages  ariung  ex  eonlraelv         .  13-23 

but  not  nnleas  the  contract  itself  afford  a  role  for  ascertuning  the 

damages SI  -  94 

in  what  cases  it  will  lie,  when  aotboriaed  in  action  for  "  the  ra- 

covery  of  money " 84a 

corporation  miiy  sue  by 97 

will  lie  against  one  or  more  of  sereral  dafendanta     ....  98 
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£92  ntmx 

ATTArmifBTJT  (eemtinwd),  aMtmom 

againit  absent  debtora,  casea  aoncerning S9-47 

against  absconding  debton 48-03 

Bgainat  debtOTB  conceialing  Ibemaalvea 64 -58 

■gaimt  DOD-reNdent  debtom C7-SS 

agaioBt  debtors  remonng  thor  property 69-  H 

l^nst  debCon  frandulently  disponng  of  tlwir  proper^    .         .  7S-  77 

will  lie  against  corpoi&tions 78-80 

will  not  lie  against  repreaentative  penoni,  aa  inch    ....  81 

will  lie  agunst  administrator  or  ezeculor  who  mskw  himaelf  peiy 

Mnolly  liable 83 

may  be  dissolved  or  qnashed,  for  defects  in  affidavit  .         .         .         IIS 

maybe  avoided,  when  iMoed  without  bond,  where  bond  is  required    US,  116 
but  will  justify  officer,  unlew  the  defect  appear  on  the  face  of  tlio 

writ 117 

party  caujing  to  iasue,  and  officer  inning,  without  bond,  liable  aa 


if  legal  in  form,  and  issued  by  a  court  having  jorivdictioii,  will 

justify  officer  in  ezecotiog 1S3' 

person  specially  deputed  to  serve,  has  all  the  powers  of  an  officer  186 

■honld  be  levied  on  lafficient  property IW 

should  be  executed  as  soon  as  practicable 191 

execution  of,  ebould  be  a  continuous  act 19S 

service  of,  effected  by  nnlawiiil  or  fraudulent  mes&s,  is  ill^al  and 

void 193 

service  of,  if  not  conformable  to  law,  no  lien  is  created     .  194 

service  of,  must  be  so  made  as  to  do  no  wrong  to  defendant  .  .  194 
should  not  be  levied  on  property  not  liable  to  attachment  .        19S 

levied  on  property  not  the  defendant's,  officer  is  a  trespasser  .  196,  197 
what  will  amount  to,  for  which  trespass  wiU  lie  ...  ,  198 
of  goods  of  a  stranger,  int«nnized  with  those  of  ddeodaot,  fulea 

concerning *,    199 

return  of,  rules  coDCemii^ SM-S20 

mere  issue  of,  has  no  ftwce  agunst  defendant's  properly,  bat  r 

levy  is  necenary 321 

effect  and  office  of  levy  of SSI  -  838 

precedence  of,  in  relation  to  jndgmeats  and  ezecntitms       .        .     329,  S30 

and  as  to  time  of  service 331 

of  real  estate,  doctrines  concerning 232~!4S 

of  personal  property,  doctrines  concerning  ....  344-359 
simultanecus,  successire,  conflicting,  and  frandolent,  doctrines 

concerning 360-389 

caused  by  a  debtor,  without  the  knowledge  of  his  creditor,  when 

good 381 

improvidently  issued,  how  defeated 897-410 

dissolution  of,  how  produced,  and  effect  oi  .  .  '.  .  411-439 
when  a  defence,  and  the  manner  of  pleading  it     .         .         .  699  -  723 

malicious,  action  Sx 7S4  -  749 
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ATTACHMENT  BOND,                                                                        hwtimi 
Mtareof lU 

when  required  to  be  giTen  before  tlie  attsclunent  israes,  a  fiulnre 

BO  to  give  it  U  iatal US,  IIS 

sbeence  or  inaufflciencj  of,  does  not  make  the  officer  executing 


bat  the  pluotiS*,  and  the  officer  iesning  tlie  writ,  are,  in  rach  cate, 

Uable  as  treapasBen 

mutt  appear  in  the  record 

approval  of,  bj  officer  taking  it  need  not  be  jindoned 

mnst  be  actually  executed  and  delivered  before  the  writ  issues    • 

when  executed  and  deUveied,  no  agreement  between  the  plaintiff 
and  the  officer,  aa  to  anj  condition  Bubeequent  npon  which 
it  is  to  be  nnavailable,  ia  good 

accidental  deetmction  of^  before  its  return  into  court,  will  not 
authorize  tlie  quashing  of  the  writ 

eSect  of  recitals  io,  as  showing  when  it  was  given     .         ,         .         . 

sufficiency  of,  nisy  be  questioned 

if  not  Buch  as  the  law  requires,  it  is  the  satoe  aa  if  none  were  given    . 

substantially  complying  with  the  Btatute,  is  sufficient    . . 

objections  to,  must  be  made  before  pleading  to  the  merits 

but  insolvency  of  surety  in,  may  be  taken  advantage  of  after 


if  required  to  be  in  a  stated  penalty,  the  execution  of  a  covenant, 

without^  penalty,  is  not  sufficient 121 

where  statute,  in  one  part,  prescribes  die  terms  of  the  condition, 

and  in  another  part  sets  forth  die  form  of  the  condition,  the 

form  must  be  followed 12< 

a  miettatement  in,  <^  the  court  in  which  the  suit  is  brought  is  a 

fatal  error 12' 

bnt  not  a  misrecital  of  the  term  of  the  court 12: 

date  in,  is  not  necessary,  unless  required  by  statute  ....  121 
insufficient  description  in,  of  tiie  parties  or  the  suit,  will  ritiate  it  .  12! 
addition  in,  of  terms  not  required,  will  not  vitiate  it  .  .  .  .181 
if  required  to  be  given  by  the  plaintifi',  and  no  law  authorizes  it 

to  be  given  by  another,  np  otber  can  give  it  •  ■  ■  •  13! 
when  authorized  to  be  given  by  agent  or  attorney,  it  may  be 

given  by  an  attorney  at  law  .  .         .     13! 

pmiporting  to  be  the  act  of  the  plaintiff,  by  an  attwney  in  fact, 

it  will  not  be  held  to  be  a  nullity,  because  no  power  of  attoc- 

neyia  produced 181 

in  such  case,  the  authority  will  be  presumed  on  the  hearing  of  a 

motion  to  quash 131 

anthority  of  attorney  must  be  questioned  by  plea,  not  by  motion  .  13! 
ratification  of,  by  party  whose  name  is  nsed,  effect  of  .  •        .    ISi 

where  sureties  are  required  by  the  law,  without  the  number. bmng 

Stated,  one  will  be  sufficient 114  a 

residence  of  sureties  in,  need  not  be  stated 181 
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694  IHi«X. 

ATTACHMENT  BOND  (eonlinued),  iwnoa 

may  be  given  in  partneiBhip  name  1S6 

may  be  in  B  greater  mm  than  is  required  by  [aw,  but  uot  in  b  leM  .  139 
where  the  attaclnaent  is  issued  without  on  oath  stating  the 
amount  actually'  sued  for,  the  bond  must  be  in  double  the 
amount  of  damages  itated  in  the  writ,  in  aMumptit;  in  debt, 
iu  double  the  amount  of  the  debt  stated  in  the  writ  .  .  .140 
a  miarecital  in,  of  the  amount  sworn  to,  making  the  aidonnt  c^ 
the  bond  appear  less  than  double  the  amount  sued  for,  will 

not  vitiate  the  bond 14S 

defect  in,  cannot  be  taken  advantage  of  bj  a  subsequent  attaeher  .  It9 
exception  to,  on  account  of -defects  in,  must  be  taken  m  limine  .  .  lU 
insolvency  of  sureties  in,  cannot  anthorixe  a  lequiiement  of  ad- 

didooal  security,  unless  so  provided  by  law 14S 

defective,  may  be  amended  by  the  BubaUtution  of  a  new  and  per- 
fect one,  where  the  law  authorizes  amendment  of  bond     .  147 
application  to  amend,  must  coot«mplat«  the  removal  of  all  otyec- 

tions  to  the  bond  .        .   ' 14S 

amended,  is  substituted  for  that  originally  given,  and  snatains  the 

attachment  ab  initio 148  a 

new  surety  in,  may  be  nibe^tnted,  where  the  plaintiff  needs  the 

lestdmony  of  a  surety 149 

liability  of  obligors  in,  to  defendant,  is  not  impaired  by  errors  and 

detects  in  the  bond 150 

executed  without  being  required  by  law,  is  yet  good  as  a  com- 
mon law  bond 151 

obligation  of,  extends  on  to  the  final  determination  of  the  suit  152 

execution  of,  does  not  supersede  action  for  malicious  attachment .  .154 
is  not  merely  a  security  Ibr  what  may  be  recovered  in  an  action 

for  malicious  attachment 155 

recovery  on,  is  not  restricted  to  such  damages  as  may  be  re- 
covered in   an  action    for   malicious    proaecu^n,   but   will 

embrace  actud  damage  sustained 15fi-161 

action  on,  can  be  maintained  only  by  the  defendant  .         .  162 

action  on,  cannot  be  sust^ned  until  the  attachment  shall  have 

been  discharged 183  a 

in  favor  of  several  defendants,  must  be  in  the  name  of  all  163 

to  maintain  suit  on,  not  necessary  to  get  order  of  court  to  deliver 

bond  to  defendant 164 

sureties  in,  liable  only  in  reference  to  the  particular  writ  for  ob- 
taining which  it  was  ^ven 169 

to  m^ntain  action  on,  it  is  not  necenary  to  recover  damages  first 

in  a  distinct  action 168 

debt  is  proper  fbnn  of  action  on 167 

in  action  on,  the  declaration  must  show  that  the  attachment  was 

wrongfully  sued  out,  mid  what  damages  plaintiff  has  snstuned   .         167 

in  action  on,  how  breaches  should  be  assigned 168 

recital  in  condition  of,  that  plaintiff  had  isaued  a  writ  of  attacb- 
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ATTACHMENT  BOND  (eoniinued),  bectioi 

meat  against  defendant,  estops  the  obligors  ttom  deuying 
that  die  attachment  was  nied  out 169 

action  on,  does  not  lie  &r  mere  failure  to  prosecnte  the  attach- 
ment      170 

in  action  on,  where  the  attachment  suit  was  ex  parte,  what  the 

declaradon  must  allege 171 

in  action  on,  where  given  to  obtain  an  vnginal  attachment,  Ae 
obligor  cannot  defend  bj  showing  that,  when  he  obttuned 
the  attachment,  facts  existed  which  would  have  justified  an 
ancillary  attachment 173 

in  action  on,  where  the  attaching  plaintiff,  in  obtaining  the  at- 
tachment, complied  with  all  the  requirements  of  the  law,  iJte 
defendant  must  show  that  it  was  wrongfbll;  obtained         ,         .         173 

in  action  on,  the  failure  of  the  attaching  plaintiff  to  sustain  his 
action,  is  prima  facie  evidence  to  sustain  the  action  on  die 
bond,  but  not  conclnsive 173 

if  the  attachment  plaintiff  recovered  a  less  sum  tiian  the  law  an- 
thorized  an  attachment  to  iame  for,  it  is  ctmiplete  evidence 
that  the  attachment  was  wronglullj  obtained  ITS 

in  action  on,  it  is  no  defence  that  the  retnm  on  the  attachment 
does  not  show  that  a  levy  was  made,  if  a  levy  tie  faelo  was 
made «.        .      173  a 

nor  is  it  a  justification  or  miti'gation,  that  the  claim  sued  on  was 
a  jnst  one,  if  the  statutory  ground  for  attachment  did  not 
exist 173  a 

in  action  on,  the  question  of  good  fiiith,  or  probable  caose,  is  not 

involved 174 

in  action  on,  actual  damage  may  be  recovered  ....         174 

in  action  on,  what  actual  damages  may  be  recovered  .  •     17G~I8I 

liability  of  attachment  pluntiff  on,  exists,  as  well  where  the  at- 
tachment is  sued  oot  by  his  attorney,  as  where  sued  out  by 
himself  ,    ■    .    ' 182 

an  administrator  giving  such  bond  is  liable  thereon  individnally        .         183 

ATTORNEY  AT  LAW, 

may  make  affidavit  for  attachment 94 

may  give  attachment  bond 132 

may  be  garnished Jti6 


BAIL, 

defendant  may  give,  and  dissolve  attachment         ,        .        ,  )]2-3I7 

BAIL  BOND, 

may  be  given,  at  anytime  before  judgment         .        .  .    312, 813 

effect  of  giving 317-321 

after  giving,  the   property  ia   no   longer   under  control   of  the 

court 321 
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BAJL  BOND  (continued),  aaxiom 

it  BTailable  to  plaintiff,  oal;-  fw  aatiBfaction  of  nich  jndgment  as 

he  ma)-  recover 822 

obligation  of,  wlut  inll  not  dlKharge S28 

BAILMENT  OF  ATTACHED  PEOPEETT, 

natuK  and  t«nni  of. 844  -  34B 

bulee  u  the  servant  of  the  officer 849 

does  not  destroy  the  lien  of  the  attachment       ....         351,  353 

officer  may  retake  property  from  bailee 356,  351 

if  bailee  let   the  property  go  back  into  defbndan^B  hamb,  or 
^^  ^  abandon  it,  the  attachment  ii  dissolved      ....        859,  S60 

*  liabilitj  of  officer  for  fidelity  and  pecuniary  ability  of  bulee    .  9Sl-3(i4 

officer's  liability  to  defendant  for  tuuled  property         ....    365 

rigbte  of  bailee  in  the  property, 866-Se9 

dntiea  of  bailee  in  r^ard  to  the  property 870 

ivmedies  of  officer  for  a  disturbance  of  lus  pottettion  of  attached 

property 871 

remedies  of  officer  against  btulee 373 

officer  has  no  rigbt  of  action  against  bailee,  until  after  demand  on 


\ 


execution  nnder  wluch  demand  is  made  most  be  i^nlar 

demand  o^  bailee  need  not  be  personal 

bailee  must  be  informed  that  the  property  is  demanded  toe  the 

ptu^Kise  of  being  subjected  to  execution         .         .         .         .         • 

demand  upon  one  of  several  bfulees,  sufficient 

form  of  action  ag^nst  bailee 

-what  will  establish  conversion  by  bailee 

defences  by  bailee 381  - 

measure  of  recovery  against  bailee 39S  — 

judgment  against  bailee  is  discharged  by  tatislibCtiou  of  that 

%^"*2W;^-?;-<:3).-3  7-<  ■    ■    ■ 

BANK-NOTES, 

may  be  attached 

BANKRUPTCY, 

of  defendant,  does  not  dissolve  attachment 


CAUSE  OF  ACTION. 

for  which  attachment  will  lie 9-34 

CHANGE  OF  DEMAND, 

in  attachment  suit,  will  diceolve  attaohmant  as  to  snbseqoent  at- 
taching creditors 28S 

CHOSE  IN  ACTION, 

husband's  interest  in  that  of  wife,  can  it  be  attached  ?         .  .    !47 

garnishee  not  chargeable  for 481 
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CLEBK  OF  COURT,  uaaam 

mDney  in  hands  of,  viriaU  officii,  not  attachable 391 

not  subject  to  gamjahment  in  reepect  thereof SOB 

CONCEALMENT, 

(^himself,  b^  a  debtor,  «  ground  of  attachnkent    ....       H-B6 

CONFUSION  bP  GOODS, 

doctrine  of,  in  regard  to  attachments ISf 

CONSIDERATION, 

fiulure  of,  ma;r  ^  pleaded  by  garnishee  against  bis  lialnlit;  to  de- 

fendtuit 679 

CONTINGENCY, 

debt  dependent  on,  will  not  sustain  an  attachment  ....  H 

nor  can  gamishee  be  made  liable  in  reipoct  thereof     ....  661 

CONSPIRACr, 

action  for,  ma;  be  maintuned  b;  a,  creditor  against  his  debtor  and 

a  third  person,  for  fraudulent  attachment         ....  3TT 

CORPORATION, 

ma;  sue  by  attachment                           97 

agent  of,  ma;  make  affidavit S7 

ma;  be  aned  b;  attachment  as  a,  non-reudent       .....  TB 

foreign  character  of,  bow  detemuned 80 

stock  in,  not  attachable,  witltout  express  statute 244 

civil  death  of,  dissolves  attachment 434 

domestic,  ma;  be  garnished 469-471 


foreign,  ma;  not  be  garnished 477 

chartered  in  several  States,  ma;  be  garnished  in  an;  of  them  .        .  478 

municipal,  can  it  be  garnished? 616 

taxes  due  to,  not  attachable      ....  616 

COSTS, 

garnishee  not  liable  for,  when  he  does  not  assume  the  attitude  of 

a  UUgant 663 

aliter,  if  he  denies  indebtedness,  and  is  found  indebted     .         .         ,  66! 

CREDITOB, 

vrbo  is,  that  ma;  obtain  attachment 1! 

who  has  received  property  in  pledge  for  his  debt,  ma;  attach 

without  retnnung  the  pledge 3S 

CREDITOR'S  BILL, 

can  it  be  mtuntained  b;  an  attaching  creditor  ? S2S 
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CUSTODY  OF  ATTACHED  PKOPERTT,  gEcnot, 

must  be  continued 29L-' 

what  diligence  in  preserring,  ii  required  of  officer        ....     !E>9 

what  will  diipenae  witlt tH 

what  will  not  diipense  widi 29S -SH 


DAMAGES, 

Qoliquidated,  arinng  ex  conlrada,  will  Bosbun  attachment,  if  tlie 
contract  flimiEh  a  rtandArd  hf  which  the^  ma^  be  Mcer- 

tained 13-83 

but  not,  where  Buch  ii  not  the  case 82-34 

what  may  be  recovered  in  sait  on  attachment  bond  .  .  .  175-183 
against  officer,  for  iuling  to  have  attached  propertj  fbrtbcoming 

oneiecDtion 309,810 

claim  against  garnishee  for  unliqmdated,  will  not  charge  him  .  ,  548 
rule  of,  in  actions  for  malicious  attachment  ...     746 

DEATH, 

of  defendant,  effect  on  attachment 433 

DEBT, 

action  of  is  tbundation  of  attachment  hj  the  cnatom  of  London  .  .  9 
nature  of,  for  which  attachment  may  be  obtained  in  this  coonliy,  13-23 
must  be  actual,  and  not  merel;  possible  and  contingent   ...  34 

not  due,  when  ntay  be  proceeded  on  by  attachment  .  .  .  36-80 
equitable  assignment  o^  wiU  be  protected  bj  conrta         .       .        .        G04 

DEBTORS, 

absent,  absconding,  concealed,  and  non'retndent    .         .         .         .89-68 

removing  their  property 69-71 

fraudulently  disposing  of  their  property 73-77 

DELIVERY  BOND, 

may  be  given  for  property  attached 827 

no  set  jbrm  ^f  words  necessary  to  cODsUtute 32S 

atldition  to,  of  terms  not  required  by  statute,  doee  not  invalidate  829 
difference  between  it  and  bailment  of  attached  property,  and  be- 
tween it  and  bail  bond 830,  331 

docs  not  discharge  the  lien  of  the  attachment 331 

by  executing,  defendant  acknowledges  notice  of  suit                           .  33SI 
cannot  be  given  by  any  but  one  anthoriied  by  statute          .                  .  S3S 
when  calls  for  delivery  of  property  at  a  specified  place,  no  de- 
mand necessary 834 

surety  in,  how  he  may  exonorate  himself 335,  336 

when  he  may  be  made  liable SS8 

what  will  not  discharge  him         ...         ...  339 

>->  --    I  \     ' 
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njDKX.  599 

DEUTERY  BOND  (eonlinued),  uonov 

given  by  party  other  than  defendant,  claiming  to  be  the  owner 

of  the  pioperty,  he  miut  deliver  the  propertf,  trad  then 

claim  it,         '••-•-•■■■         840 

obligors  ID,  if  preTent«d  by  act  of  God,  are  excused  &om  deliverj  841 

measure  of  recovery  on >     84S 

DEMURRER 

will  not  Ue,  becaose  the  cause  of  action  will  not  nistain  on  at- 
tachment   SS 

DISBURSING  OFFICER 

of  government,  not  chargeable  aa  garaialiee,  in  respect  of  money 

in  his  himda  to  be  paid  to  defendant 613 

DISSOLUTION  OF  ATTACHMENT, 

fraud  in  attachment  will  produce,  aa  to  subsequent  attachers   .        273  -  2Ji 
change  or  increase  of  demand  will  produce,  as  to  subsequent  at- 
taches        282 

amendment  of  declaration,  without  altering  or  increaung  cause 

of  action,  will  not  produce 285 

produced  by  introducdon  of  new  defendants 2S7 

referring  the  action  and  all  demandg  to  arbitration     .  2S8 

destivjs  officer's  special  property  in  goods  attached  ,         .         .         806 

discharges  lien  of  attachment 411 

is  caused  by  repeal  of  law  nnder  which  the  attachment  issued  .        .        414 

is  caused  by  judgment  for  defendant 41& 

is  not  produced  by  misrecital  in  writ 420 

may  be  produced  by  acts  of  officer 423-430 

when  produced  by  acts  of  officer's  servants         ....         481,482 

is  produced  by  death  of  defendant 433 

is  not  produced  by  bankmptoy  of  defendant 435 

DWELLING-HOUSE, 

may  not  be  entered,  agunst  owner's  will,  to  levy  an  attachment  .         .    20O 
butmay  be,  to  seize  property  (^&  stranger  secreted  there        .        .        200 

E. 
EFFECT  OF  ATTACHMENT 

dates  fhim  time  of  its  service 221 

EQUITABLE  ASSIGNMENT, 

of  property  in  garnishee's  hands,  will  prevent  its  attachment  for 

debt  of  asugnor 527 

ot  debt,  owing  by  garnishee,  will  protect  it  from  attachment  for 

debt  of  assignor 604 

valid,  according  to  the  law  of  the  assignor's  domicile,  will  be  ?ii*- 

tained  elsewhere GOS 
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EQXnXABLE  ASSIGNMENT  (continued),  ucncn 

notice  of  Bhould  be  given  to  debtor 60B 

gamiahee,  receiTing  Dotice  of,  should  Mate  it  in  his  ongwer      ,        ,        607 
will  protect  rights  of  assignee,  though  no  notice  be  ^ven  before 

the  att&chment,  if  given  before  judgment       .         •         .         .         .     608 
of  debt  evidenced  by  writing,  maf  be  by  delivery  of  tlie  wiitiiig  609 

wbat  will  constitute 810,  611 

may  be  made,  of  debt  not  due      .         . 61! 

but  tiiere  must  be  an  actual  debt,  due  or  to  become  dae  .        .        .        61S 

may  be  made  verbally 614 

good  futh  of,  may  be  queatioDed 61S 

EXECUTION, 

of  attachment,  rules  concemmg 1S4-S03 

property  exempt  IVom,  cannot  be  attached iU 

j;^Set  Lkvt.) 

EXECUTOR, 

may  not  be  sued  by  attachment 81 

not  chargeable  tu  garnishee,  in  respect  of  a  legacy    ....         4SS 


FAILURE  OF  CONSIDERATION, 

may  be  pleaded  by  gamiBbee,  ag^nst  his  liability  to  defendant    .         .     679 

FORTHCOMING  BOND, 

(Sf.e  Delivibt  Bond.) 

FRAUDULENT  ATTACHMENT. 

may  be  assailed  and  defeated  by  subsequent  attaching  creditor  S78  -  27G 
attaching  creditor  injured  by,  may  maintain  action  for  .  ■  .  976 
when  overturned,  when  brought  in  con&ict  with  rights  of  third 

pcrsone,  not  attachen 889 

FRAUDULENT  DISPOSITION  OP  PROPERTY, 

when  a  ground  of  attachment 7S  -  77 

GARNISHEE, 

defendant's  property  in  hands  of,  cannot  be  levied  on           ...     251 
so  called  because  he  is  garnished,  or  warned,  not  to  pay  to  de- 
fendant     4S1 

effects  of  defendant  in  his  hands  are  effectually  attached  by  his 

gamishment       .....' 4S3 

his  rights,  after  gHmiahment,  in  the  defendant's  effects  in  his  hands       .    453 
his  property  is  not  affected  by  the  garnishment         ....         454 
prior  tranaaccioos  between  him  and  defendant,  not  affected  retro- 
actively by  tlie  garnishment 454  a 

equities  between  him  and  defendant  cannot  be  settled  in  gamiih- 

ment  proceeding 467 


D.qit.zeaOvGoO»^lc 


INDEX.  601 

GA£NISHBE  (continued),  smanom 

can  be  made  liable,  only  to  the  extent  of  hia  liabiUtj  to  defendutt        .    46S 
can  be  held,  only  bo  long  as  plaintiff  has  a  right  to  enforce  his  de- 

mand  against  defendant 45S 

(»ll  be  no  judgmect  againEt,  till  there  is  judgment  against  de- 
fendant   460 

nor  aulets  it  be  eboirn  affirmatively  that  he  b  liable  .  .        461 

not  to  be  placed  in  a  worse  condition  by  the  garnishment,  than  he 

would  be  in,  if  sued  by  defendant 4S2 

not  chargeable  in  respect  of  property  to  be  deliTered  to  defendant 

in  another  State 463  a 

general  basis  of  his  liability  463 

instances  of  his  liability,  where  defendant  has  no  present  cause  of 

action  againat  him 464 

not  liable  for  real  estate  of  defendant 460 

domestic  corporation  may  be 469 

in  Buch  coae,  the  rules  as  to  liability  are  the  same  as  where  an 

individual  is  garnished 471 

corporation  summoned  as,  how  to  answer 472 

only  a  resident  of  London  can  be  held  as,  under  the  custom         .         .     478 
a  uon'reudent  of  a  State  cannot  be  held  as,  unless  he  have  there 
property  of  the  defendant,  or  be  bound  to  pay  the  defendant 

money  or  deliver  him  goods  there 474,  47S 

bat  one  of  several  debtors  may  be,  though  the  otJiers  are  non- 

rewdeots 476 

fbrragn  corporation  cannot  be 477 

unless  it  has  agreed  to  be  sued  in  a  State  otiier  than  that  in  which 

it  was  formed 477 

a  corporation  chartered  by  several  States,  may  be  garnished  in 

any  of  them 478 

not  chargeable  for  personalty  which  cannot  be  sold  under  exe- 
cution    479 

not  chai^eable  on  account  of  locked  trunks  or  boxes  of  the  de- 
fendant in  his  poKsession 480 

not  chargeable  for  chases  in  action  of  defendant  in  his  hands       .  481 

property  of  defendant  must  be  in  actual  poesesrion  of       .         .         .         462 
not  chargeable  for  property  which  he  did  not  know  to  be  defend- 
ant's, and  parted  with  before  he  knew  it  was  so        .        .        .        48S 
cannot  be  charged  on  account  of  constructive  possession      .         .         .     483 
may  be  charged  on  account  of  money  collected  by  bis  agent  for 

defendant 484 

his  possession  of  defendant's  property  must  bo  In  privi^  of  con- 
tract and  of  interest  with  defendant      4eS-490 

public  officer  cannot  be  charged  as,  in  respect  of  money  in  his 

hands  as  such 498 

no  peraon  can  be  chared  as,  who  derives  hia  anthority  from  the 

law,  and  is  obliged  to  execute  it  according  to  law         .        .        .    494 
administrator  not  chaigeable  ai       .        .        .        .  .        .       496 
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GABNiSHEE  (continued),  ncnoa 

until  he  it  ordered  b;  court  to  paj  to  a  creditor  of  the  estate  497 
where  by  statute  an  adnuiuttrator  msj  be,  a  distributive  ihare 
cannot  be  attached  in  lui  handi  before  he  has  pettled  his 

account 49B 

executor  not  chargeable  aa,  in  respect  of  a  legacj        ....  499 

guardian  not  chargeable  as 503 

sheriff  not  chargeable  as,  in  respect  of  money  in  his  hands  col- 
lected under  execution  ...    fi03  -  SOS 

nor  in  respect  of  an  execution  in  his  hands bOJ 

but  may  be  as  to  a  surplus  of  money  over  what  is  necessary  to 

satisfy  tlie  execution 6DS 

cleifa  of  conrto  not  chargeable  as,  in  respect  of  moneys  in  their 

hands  in  their  otBcial  capacity 609 

receivers,  tmstees  of  courts,  and  trustees  accountable  to  courts, 

not  chargeable  as S09  a 

justices  of  the  peace,  receiving  money  collected  on  executions, 

not  chargeable  as StO 

trustees  of  insolvents  and  assignees  in  bankruptcy  not  charge- 
able as 611 

disbuinng  officers  not  chargeable  as SI! 

public  agent,  not  being  an  officer,  may  be  held  as         ...         .  513 
private  agent  having  money  vbich  he  was  authorized  to  pay  to 
defendant,  but  has  not  agreed  with  defendant  to  do  so,  is  not 

chargeable  as 614 

attorneys  at  law  may  be 615 

munidpal  corporations,  can  they  be  ? 616 

a  State  cannot  be 616 

liability  of,  as  affected  by  previous  contracts  touching  (he  defend- 
ant's property  in  bis  bands 617-  6!0 

liability  of,  as  affected  by  assignments,  liens,  mortgages,  or  pledges    631-G40 
to  charge  him  as  a  debtor  of  defendant,  the  dei^dant  must  have 

a  cause  of  action  against  him 641 

rights  of  defendant  agiunst,  pending  the  garnishment,  are  only 

partially  excluded 543 

plaintiff  may  be,  in  his  own  case 648 

can  be  charged  only  tor  a  debt 544,  645 

there  must  be  privity  of  contract  and  interest  .....  546 
the  debt  must  be  a  legal,  as  contradistinguished  from  an  equi- 
table one 547 

not  liable  on  account  of  a  cliura  for  unliquidated  damages  54S 

or  under  a  contract  of  indemnity,  where  no  Iom  has  occurred       .        .  648 

debt  of,  must  be  due  in  money           .......  550 

debt  of,  must  be  absolntely  payable,  and  not  dependent  on  a  con- 
tingency          551 

contingent  debt,  what  is S61,  552 

not  chargeable,  where  something  remuns  to  be  done  be&re  de- 
fendant can  recover  of  him  653 
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INDEX.  60S 

GABNISHEE  (etmlinued),                                                                      mmaa 
te  chargeable  ioreepwt  of  a  debt  not  jet  due  and  payable         .     S57-fi69 
aoy  one  of  several  joint  debtors  of  defendant  may  be  charged  as       •         560 
in  such  case,  payment  by  one  not  garnished  nill  dischaiga  gar- 
nishee   G60 

one  of  several  joint  debtors  garnished,  may  avoid  liability  on  the 

ground  of  the  non-joinder  of  the  others fifll 

a  member  of  a  firm,  all  of  whom  were  named  in  the  writ,  but  part 

only  served,  may  be  charged  as .     SS2 

but  not  where  the  partners  not  summoned  reside  in  a  foreign 

country CG4 

answer  by  one  of  a  £rm  which  has  been  garnished,  will  authorize 

a  judgment  against  all  the  partners 564 

liability  of,  as  affected  by  the  number  of  the  defendants  and  the 

number  of  his  creditors 5G6-G73 

liability  of,  as  a  party  to  an  onnegatiable  note       ■         ■         .  AT4  — 581 

liability  of,  as  a  party  to  a  negotiable  note       .        .        .     •  ,       682-  993 
liability  of,  as  affected  by  previous  contracts         .         ,         .  69S-S9T 

liability  of,  as  affected  by  a  fraudulent  attempt  by  the  defendant 

to  defeat  tbe  payment  of  hia  debts 698  -  BOl 

liability  of,  as  affected  by  an  equitable  assignment  of  the  debt        602-615  a 
liability  of,  as  affected  by  legal  proceedings  against  hi"!  by  de- 
fendant for  the  recovery  of  the  debt  ....        GIS  — 637 

answer  ot,  must  be  by  him  in  person 628 

must  state  all  facts  necesaary  to  enable  tbe  court  to  decide  bii 

liability 629 

IB  not  estopped  Irom  denying  liability,  by  any  previous  admiswona         629  a 
abould  state  every  fact  which  bad  destroyed  his  relation  as  debtor 

to  defendant 630 

where  the  same  person  is,  in  several  suits,  be  should  bring  that 

fact  to  tbe  notice  of  the  court  in  his  answer  .         .         .  630  a 

cannot  state  facts  in  his  answer,  which  change  the  terms  of  a 


if  not  indebted  to  defendant,  he  should  so  declare ;  if  ha  be  in 
doubt,  he  should  state  the  facts,  and  leave  the  matter  to  the 

he  should  avoid  evasion  or  equivocation 

his  answer  should  be  full  and  explicit 

when  full  and  explicit,  the  court  will-protect  him  from  fiirther 


answer  of,  need  not  conform  to  the  technical  rules  of  pleading      .         ,  637 

answer  of,  if  as  good  as  be  can  make,  will  be  sufficient      .         .         .  638 

ma}  state  matter  not  of  his  own  knowledge  ■  •  .  .  .  639 
may  bo  required  to  make  statement  of  his  accounta  with  defendant  .  639  a 
may  be  required  to  answer  interrogatoriee  as  to  his  having  been  a 

party  to  a  fraudulent  sale 640 

may  have  the  correctnesa  of  an  int«m^atory  determined  by  the 

court 641 
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GABNISHEE  (continued),  ckism 

intem^toriM  to,  mnit  be  confined  to  such  mstt«n  h  are  the 

ground  of  hiB  liabilitj 643 

will  be  protected  agiiiut  impertinent  and  Tesations  qneetioai  .        .        US 
will  not  be  required  to  state  aoTthing  that  will  depnTO  him  of  a 

defence  against  his  debt  to  defendant 644 

HOT  anj^bing  showing  him  to  have  committed  a  violation  of  law       .        G45 
nor  anytbing  tending  to  impair  or  impeach  his  tide  to  real  estate  .         .     S46 
may,  at  his  option,  make  atatementa  of  otheis  a  part  of  his  an- 
swer   S49 

may  amend  his  answer MO 

effect  to  be  giren  to  bia  answer 651  -655 

construction  to  be  given  to  his  answer           ....            606  -  658 
judgment  agunit  defendant  should  be  shown  in  the  record,  to  sus- 
tain that  against  garnishee 6S8  a 

judgment  against,  need  not  be  taken  at  the  same  time  as  that 

against  defendant 65S  b 

defendant  may  show  ground  for  not  rendering  judgment  against 

garnishee 658  c 

should  have  a  fair  heariag  on  tbe  question  of  bis  liability    .        .  658  d 

permit^ng  judgment  against  him,  by  his  negligence,  is*  without 

relief 658  e 

judgment  on  answer  of,  rules  concerning     .                .        .        .        .    659 
extent  of  his  liability  is  determined  by  the  amount  in  his  hands, 
not  exceeding  amount  of  plaintiff's  judgment  against  de- 
fendant      660 

may  discharge  himself,  by  delivering  into  court  the  defendant^ 

property  in  his  hands 661 

is  not  liable  for  costs,  where  he  does  not  assame  the  attitude  of  a 

]i%ant 66S 

aliUr  if  be  deniea  indebtedness,  and  is  foond  indebted  .        .        .    662 

cannot  be  charged  if  plaintiff  get  aatis&etion  of  his  debt  otherwise    ■         663 

\u»  Uability  for  intertet  pendente  liU 664-66S 

IS  liable  only  for  what  was  in  his  hands  when  garnished   .         .         ■         667 
is  liable  for  debilwa  in prcetenti,  solvendum  in/ulura      .  .     657,  668 

is  liable  for  debt  uncertain  as  to  amount,  but  the  amount  of  which 

is  afterwards  made  certain         .  ■  .     ■        •  .        669 

may  make  any  defence  he  could  against  suit  by  defendant  .         .     672 

mij  show  that  plaintiff's  claim  has  been  satisfied     ....        67S 
voluntary  payment  by,  after  garnishment,  is  no  defence  against 

gamiahment 674 

setting  up  payment,  must  show  that  it  was  made  before  his  gar- 
nishment   674  a 

payment  by,  under  previoos  garnishment,  discharges  hie  liability  .     675 

payment  by,  afl^  garnishment,  on  irregular  execution  in  favor  (^ 

defendant,  will  not  discharge  him 676 

previous  voluntary  payment  by,  to  a  creditor  of  his  creditor,  wHl 

not  dischai^  him 677 
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INDEX.  606 

GAKNISHEE  (eontinued),  HOno> 

naj  plead  >Utute  of  limitation  againrt  hia  lisluli^  to  defendant  678 

may  plead  fulore  of  coniideration 679 

if  discbarged  from  bii  contract  hy  the  default  of  defendoat,  he 

cannot  be  charged  tie  his  garnishee 680 

Then  and  where  he  maj  set  up  equitable  defences       ....     661 

defences  by,  most  be  Bach  as  wonld  avail  him  as  a  d^nce  in  an 

action  hy  defendant  agunst  him         ......         682 

may  plead  Bet-oS*  to  his  liability  to  defendant      ....     683-688 

cannot  avail  himself  of  an  equitable  claim  by  waj  of  set-off      ■         ■         689 
where  liable  on  account  of  defendant's  property  in  his  hands,  he 

cannot  plead  Bet-off  unless  he  has  a  lien  on  the  property       .        .    690 

his  relation  to  the  mun  action 691  -  698 

must  Bee  that  the  court  has  jurisdiction  of  both  the  defendant  and 

himself 693-696 

may  reverse  judgment  agunst  himself,  if  the  court  had  not  juris- 
diction of  defendant 696 

has  no  right  to  inquire  into  the  regularity  of  proceedings  in  the 
main  action,  if  the  court  has  jurisdiction  of  both  defendant 

and  himself 697 

if  obliged,  as  garnishee,  to  pay  his  debt,  he  shall  not  be  required 

to  pay  it  again  to  defendant 699 

if  sued  by  defendant,  may  plead  prior  garnishment  in  abatement         .    TOO 
and  such  prior  garnishment  is  good  ground  for  8u^>endiDg  pro- 


-where  sued  by  defendant  in  one  court,  and  garnished  in  anollier, 

the  priority  of  the  proceedings  will  determine  the  right 
gamiahment  of,  is  no  defence  to  an  action  by  an  asugnee  of  the 

debt 

pay  plead  attachment  in- bar  of  interest  on  his  debt,  pendettle  lite 
plea  by,  of  a  pending  attachment,  ip  af^at^n^t,  i^t  ^  j^mst  show  . 
judgment  against,  and  Batisfaction  thereof  ny,  where  court  has 

jurisdiction,  is  conclusive  against  parties  and  privies 
judgment  in  favor  of,  is  conclusive  against  the  plaintiff,  though 
^  oM?ned*yMu4' ;  /  -  X       •     ^'      .• 

~    I  n9bar  to  an  action  by  defendant  -\      ■ 

t  agunst,  does,  not  bar  defendant  from  recovering  more 

from  gamishee  than  he  was  charged  for 

satisfaction  by,  of  judgment  against  him  as  garnishee,  ia  necessary 

to  constitute  a  defence  to  an  action  by  the  defendant  againat 

judgment  against,  is  no  defence  to  an  action  by  defendant,  where 
the  attaching  plaintiff,  by  his  lachet,  cannot  issne  execution 
on  it 

payment  by,  of  judgmeut  against  him,  is  a  bar  to  action  by  de- 
fendant ......... 

payment  by,  how  sustmned 

bets  necessary  to  sustun  such  payment  mutt  appear  in  the  record 
in  tbe  attachment  suit 
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606  INDEX. 

GARNISHEE  (conlintud),  notuur 
not  respoitaible  for  the  legntarity  of  the  proceedingB  in  tlie  attach- 
ment Buit 71S 

hi  Buatain  attAcbment  is  a  defence,  there  mnat  be  no  neglect,  col' 

losion,  or  misrepreseDtation  on  his  part 714 

in  euch  case  it  must  appear  that  the  debt  for  which  he  was  charged 

was  the  same  aa  that  for  which  he  u  sued  hj  defendant  71fi 

where  t^hargcd,  by  default,  without  answer,  he  may  show  by  parol 

proof,  that  the  debt  was  the  same 716 

if,  before  judgiaent,  he  learn  of  an  aaaignment  of  hig  debt,  he  mwst 
make  it  known  Ui  the  court,  or  the  judgment  will  not  pro- 
tect him     717 

ihonid  be  uotilied  by  the  ass^ee  of  the  asugninent  of  the  debt  .     71S,  719 

recovery  against,  how  pleaded 733 

in  pleading  it,  he  ia  not  bound  to  show  that  the  attaching  plaintiff 

had  a  sulHcieiit  cause  of  action 728 

GABNISHMENT, 

is  in  the  nature  of  a  proceeding  tn  rsm 4S2 

b  a  suit 452 

effect  of 453 

cannot  be  extended  beyond  reaching  the  defeudanfa  property  in 

the  bands  of  garnishee 454 

attachmenta  by,  take  precedence  in  order  of  service  .  .  455 

is  a  legal  and  not  an  equitable  proceeding 437 

doea  not  confer  any  greater  rights  against  ganiiabee  tlum  defend- 
ant has      468 

effect  of,  continues  only  m>  long  aa  plaintiff  has  a  right  to  enforce 

hia  claim  against  defendant 459 

operates  on  credits 544 

of  infant  or  insane  penon,  not  liable  to  garnishment,  on  account 
^  of  property  (rf  his  ward     •  SOS 


HEIRS, 

may  not  be  sued  as  such  by  attachment 


HUSBAIJD, 

interest  of,  in  wife's  cKotet  in  action,  ia  it 


IMPROVIDENT  ATTACHMENT, 

what  is S97 

may  be  defbatod 8S9-410 
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INDEX.  60T 

INCREASE  OF  DEMAND,  botim 

in  ttttachment  Bail,  will  diwolve  Utactmien^  m  againat  Enbae- 

queDt  atUtcliers 283 

INDEMNIXr, 

contract  of,  garnishee  not  oliBrgeable  in  reapect  of  .        .        .        .        04S 

INFANT, 

guarJian  of,  not  subject  b>  garnishment  in  respect  of  property  of 

in  bis  bonds 6DS 

INSOLVENTS, 

trustees  of,  not  chargeable  as  ganuahees 511 

INTEREST, 

garDiahee's  liability  for 864-666 

INTEKROGATORIES, 

to  garnishee,  not  allowed,  stler  he  has  fully  answered       •         >         >  63S 

can  garnishee  be  charged  for  not  answering  ? 636 

tending  to  show  garnishee  to  have  been  a  partj  to  a  fraudulent 

sale,  must  be  answered ■         •  640 

limit  to,  is  iu  the  discretion  of  the  court 611 

must  be  conSued  to  sucb  matten  as  are  the  ground  of  garnishoe's 

liabilltj 643 

impertinent  anil  TexatJons,  not  allowed ' 648 

lEREGDLARITr, 

in  proceedings  of  an  attaching  creditor,  cannot  be  taken  adran- 

t^  of  by  other  attacheis 262 

in  the  judgment  against  defendant,  cannot  be  taken  adTantage 


JOINT  DEBTORS, 

one  of,  may  be  garnished,  and  subjected  to  a  jndgmeDt  for  tha 
whole  of  their  debt  to  defendant 

JOINT  INTEREST, 

in  real  estate,  may  be  attached 

in  personalty,  may  be  attached 

JUDGMENT, 

without  service  on  defendant,  or  attachment  of  property  is 

against  garnishee,  cannot  be  rendered,  until  there  is  jodgment 
against  defendant 


nyGoQt^lc 


JUDGMENT  (eontinaed),  amanom 

against  dcfeadant,  should  be  Bhoim  in  the  rsoari,  to  siitTtsui  that 

E^ainst  garaishee 668  a 

against  garnishee,  need  not  be  taJcen  at  the  suns  tune  u  that 

agunsC  defendant 658  fr 

against  ganuabce,  permitted  hy  his  negligence,  cannot  be  leliered 

agunst G58  e 

agEUDSt  garnishee  on  his  answer,  rules  concerning        ....    699 

JUDGMENT  DEBTOR, 

may  be  garnished 632-627 

JUSTICE  OF  THE  PEACE, 

not  subject  to  garnishment  in  respect  of  claims  in  suit  before  him  SIO 


LEGACY, 

is  not  attachable  in  bands  of  executor 4S9 

bat  where  made  a  charge  on  real  estate,  the  devisee  may  be  gar- 
nished in  respect  of  it         000 

LEGAL  PEOCEEDINGS, 

by  defendant  agunst  garnishee,  eSect  of,  on  garnishee's  liability      616  -  627 

LEVT, 

of  attachment,  rules  concerning 184-203 

necessary  to  effect  a  lien 221 

does  not  change  the  defendant's  estate  in  the  property,  or  confer 

any  property  on  plaintiff 2S2 

affects  only  the  interest  of  defendant  existing  when  made         .         .  223 

conititntes  a  lien  on  the  property 224 

UEN, 

if  property  is  subject  to,  when  attached,  it  will  prevail  over  the 

attachment 223 

is  created  by  levy  of  the  attachment 224 

of  attachment  extends  only  to  effects  attached,  and  does  not 

reach  constructively  the  property  of  a  garnishee        .        .        .        226 
of  attachment,  is  commensaiate  with  the  judgment  recovered, 

though  greater  than  the  amount  for  which  attachment  was 

obtained 227 

is  of  no  value,  unless  plaintiff  get  judgment 338 

definition  of  . S32 

if  garnishee  have,  on  property  in  his  hands,  property  cannot  be 

taken 033 

must  exist,  however,  as  distiugoished  icoai  mere  possesuon  .        .  536 
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LIMITATION, 

statute  of,  mtij  be  pleaded  by  gamiBhee  aguiut  Lis  li&Uli^  U 
defendant 

LUHATIC, 

proper^  of,  in  bands  of  guardian,  not  attachable  .       •        ,       . 


MALICIOUS  ATTACHMENT, 

action  for,  rules  gOTeming 7S4—  745 

MANUFACTURE, 

gooda  in  proceM  of|  not  attachabls SCO 

MONET, 

may  be  attached,  and  taken  from  tba  defendant's  poaseBsioa    ,        .        344 
tn  ciutodia  legis,  not  attachable SSI 

MOKTGAGE, 

personal  property  in  garnishee's  liands,  subject  to,  mortgagee  not 

liable  as  gamishee 639 

MOTION  TO  DISSOLVE  ATTACHMENT, 

is  the  proper  coune,  where  the  cause  of  action  does  not  anthor* 

ize  attachment SS 

for  def^ts  in  affidavit,  when  made ■        .  112 

is  based  on  defects  apparent  on  the  &ce  of  the  proceedings         .        .416 

is  addressed  U>  the  discretion  of  the  court 418 

refiisal  of  the  court  to  sustiun,  does  not  preclude  its  dissolving 

the  attachment  at  the  final  bearing 419 

must  precede  defendant^  plea  to  the  merila 51S 

MUNICIPAL  CORPORATION, 

can  it  be  garnished  ? 618 

taxes  due  to,  cannot  be  attached .        OlS 


N. 
NON-RF.Sn>ENTS, 

maj  obtain  attachment It 

when  maj  be  proceeded  agwnst  by  Attachment        .        .       .  S7  -  S8 

cannot  be  garnished,  unless  they  have  property  of  defendant  in 
their  possesion,  or  be  bound  to  pay  him  money  in  the 
State  where  garnished .  474  -  478 

NOTICE  BY  PUBLICATION, 

to  absent  defendant,  when  required 488 
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NOTICE  BT  PUBLICATION  (eoitlmued),  noma 

not  necenvj  to  confer  JQiisdictKin 437 

what  IB  luffiuieot 4S9  -  4M 

inaufficiencf  of,  doea  not  iavalidate  title  to  proper^  acquired 

through  the  Utachment 447, 44S 

0. 
OFFICER, 

hu  duties  in  levying  an  attachment  on  goods    ....       1S4-203 

acqniret,  by  levy,  a  special  proper^  in  gooda S90 

special  property  of,  in  goods,  duration  of 290 

may  maintain  actions  for  riolation  of  his  special  proper^  in  goods 

attached 390 

must  make  his  possession  of  goods  continaona !91 

vhat  care  and  diligence  be  is  liable  for,  in  regard  to  attached 

property J9S 

what  will  excuse  his  &ilure  to  kee^  attached  property  to  answer 


what  will  not  excuse  such  &ilure 295  -  303 

to  fix  his  liatnlity  for  attached  property  on  execution,  demand 

on  him  necessary 30B 

failing  to  have  property  fbrthconung  on  execution,  rule  of  dam- 
age* agunst  him 909,  310 

bis  expenses  in  keeping  attached  property 811 

public,  not  chargeable  as  garnishee,  for  money  in  his  hands,  pay- 
able to  defendant 493,  494 


PARTNERSHIP  CREDITS, 

cannot  be  attached  for  debt  of  one  partner     ....         C67-670 

PAYMENT, 

voluntary,  by  garnishee,  after  garnishment,  will  not  discharge  him  .  674 
by  garnishee,  under  previous  garnishment,  will  discharge  him  .  ■  S75 
by  garnishee,  on  irregular  execution  in  favor  of  defendant,  after 

garnishment,  will  not  discharge  him S7S 

previous,  voluntary,  by  garnishee  to  creditor  of  defendant  will  not 

discharge  him 677 

by  garnishee,  requisites  of  as  a  defence  to  him  agtunst  action  by 

defendant 711 

PERSONAL  PROPERTT, 

which  cannot  be  sold  under  execution,  cannot  be  attached  .         .         .     S44 

exempt  from  execution,  not  attachable 244 

tiiesaleofwhicbispenal,  not  attachable 144 

not  attachable,  where  defendant  has  lost  his  power  over  it,  or  hu 

not  acquired  an  attachable  interest  in  it  .        .        .        ■         345,  249 
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INDEX.  611 

PERSONAL  FROFERT;  (continued),  nkhiom 

defeadant's  interest  in,  in  common  irith  otben,  BUj  be  attaclwd  .  243 
of  such  a  nature,  that  an  attachment  of  it  would  bjora  d«&adaat, 

witboQt  benefiting  pliuntiff,  ii  not  attachable     ....  249 

in  process  of  manufacture,  not  attachable SfiO 

bt  etulodia  legit,  not  attachable !S1 

in  the  defendant's  uae,  may  be  attached S53 

may  be  attached,  though  not  at  the  time  in  defendant's  poates- 

sion           .        .        ■ 363 

tn  poasession  of  one  not  its  owner,  b  not  attachable  for  his  debt  .  .  2S4 
must  be  taken  into  officer's  possession,  in  order  to  DonBtitut«  an 

attachment        .    _ 2S6 

heavf  and  unmanageable   articles   of,  how  taken  and  held  by 

officer !68 

attached  bj  one  officer,  and  in  his  posseHion,  cannot  be  seized  \tj 

another 267 

if  officer  lose  his  possession  of,  ta&j  be  attached  bj  another           .         ■  271 

attached,  officer  has  special  property-  in 290 

what  descHptions  of,  will  charge  garnishee  .         .         .     463,  479-481 

what  poeseesion  of,  will  chatge  garnishee         ....        482  -491 

PLEDGEE, 

of  personalty,  not  liable  as  gamiBbee  in  respect  thereof        .         .         .     089 

^■*i**>^  PRrvrrr, 

of  contract  and  of  interest,  necessary  to  charge  garnishee         .         48S-490 


X»^ 


PEOmSSOUT  NOTE, 

liabilit/  of  maker  of,  as  garnishee  of  payee         ....    078-S92 

PUBLICATION, 

notice  by,  to  absent  defendants,  when  required         ....         48S 

is  not  necessary  to  confer  jurisdiction 487 

sufficiency  of 439-446 

insufficiency  of,  docs  not  invalidate  title  to  property  acquired 

through  the  attachment 447,  448 

PDBLIC  OFFICER, 

is  not,  as  such,  liable  to  garnishment 498 


REAL  ESTATE, 

may  be  attached,  though. defendant  hare  sufficient  personalty      .         .     393 
attachment  of,  reaches  only  interest  of  defendant  in,  when  made      ■         234 

interest  of  mortgagee  in,  cannot  be  attached 285 

att«chmB.-t  of,  how  returned 286-238 

girea  pluntiff  a  hen 239 
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612  KDEX. 

BEAL  ESTATE  (eonlimied),  ncnon 

but  the  oflicer  acquires  no  spedsl  prop«T^ HO 

undivided  inteieaU  In,  majr  be  attacked 2il 

REMOVAL  OP  PBOPERTT, 

ss  a  ground  of  attachment   .         .        • 4S— 71 

EEPLEVY  BOND, 

(5m  Delitkrt  Bokd.) 

REPRESENTATIVE  PERSONS, 

may  not  be  sued  hj  attachment 81 

BETUEN, 

of  attacbment,  rales  concerning 204  -  2S0 

of  real  estate,  how  made SS6-338 


SET-OFF, 

when  pleadable  hy  gamuhee,  agalaet  hit  lialnlit j  to  de&ndant        683  -  68t 

SHEBIFF, 

money  in  bauds  of,  collected  on  execution,  not  attachable  in 

action  against  execution  pl^atifF ^^^^Vb, 

not  s\ibject  to  garnishment  in  respect  thereof   ....        603  — SOS^a.^^ 

nor  in  rtspcct  of  an  uncollected  execution 60T^V  ^  "" 

but  may  he,  in  respect  of  a  surplus  in  bis  hands,  not  needed  to 

pay  execution COS 

SIMULTANEOUS  ATTACHMENTS, 

are  entitled,  each,  to  an  aliquot  share  of  the  proceeds  of  attached 

property 863 

officera  ex.ecuting,  may  diTide  the  property S6S 

STORE, 

may  be  entered  to  levy  an  attachment 200 

SUCCESStVE  ATTACHMENTS,       . 

take  effect  in  the  order  of  serrice,  though  served  on  the  same 

day 881 

if  returns  of  all  but  one  state  the  hour  of  service,  that  one  will 

be  postponed  to  the  othen 36S 

should  be  placed  in  hands  of  same  officer        ' 2G9 

8UEPLUSAGE, 

in  affidavit,  wiU  not  vitiate  it 106 
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IHDKX.  618 

T. 
TAXES,  ncncn 

due  to  A  mimicipal  coiporotioD,  caimot  be  attacked     ....    bl6 

TOET, 

attachment  will  not  lie  ibr •        ■  10 

TRUSTEES, 

maj  not  be  sued  hy  attaclimeat 81 

of  insolveiits,  cannot  be  charged  aa  gamiahaes  in  nepect  of  prop- 
erty in  th^  haudj  u  such 511 


DNCEETAINTr, 

in  affidavit,  nill  intiate  it IM 

UNLIQUIDATED  DAMAGES, 

when  will  instain  attachment i        ,  1S-S8 

when  not 8S-U 

claim  agaimt  garnishee  for,  will  not  charge  him       .       •       •  ■       6iS 


of  attached  propenj  bj  olBaei,  effect  of 


Cunbridga :  Fiiiitcd  bj  Wekh,  Bi|clow,  ft  Co. 
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